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PREFACE 

THE  following  pages  contain  all  the  important  wridngs  of  James 
Ban-  Ames,  with  the  exception  of  two  articles  on  the  Negotiable 
lostruments  Act,  which  have  been  separately  published. 

In  the  year  1886-87  Professor  Ames  offered  in  the  Harvard  Law 
School  a  course  of  about  sixteen  lectures,  which  he  entitled  "  Points 
in  Legal  History."  This  course  was  repeated  later,  in  the  years 
1889-90  and  1894-95.  Several  of  the  lectures  were  subsequently 
published  in  the  "  Harvard  Law  Review,"  and  one  or  two  in  the 
"Green  Bag,"  but  about  a  third  of  the  matter  of  the  lectures  has 
never  been  published.  These  lectures  are  given  herein  substantially 
as  they  were  delivered,  having  been  prepared  for  publication  from 
the  following  sources: 

1.  Professor  Ames's  own  notes,  which  were  full  and  accurate 

2.  Shorthand  notes  taken  by  Professor  Samuel  Williston,  of 
Cambridge,  in  1886-87. 

3.  Notes  taken  in  1 886-87  by  Judge  Julian  W.  Mack,  of  Chicago. 

4.  Notes  taken  in  1889-90  by  Professor  Ezra  R.  Thayer,  of 
Cambridge. 

5.  Notes  taken  in  1894-95  ^7  Professor  Harry  S.  Richards,  of 
Madison. 

6.  Notes  taken  in  1886-87  ^^  corrected  in  1894-^5  by  Professor 
Joseph  H.  Beale,  of  Cambridge. 

Several  of  the  published  lectures  were  reprinted  in  "Select  Essays 
in  Anglo-American  Legal  History,"  published  in  1909  by  Little, 
Brown,  &  Co.,  Boston,  with  additions  to  the  notes  made  by  Professor 
Ames.  These  additions  have  here  been  reprinted  with  the  per- 
mission of  the  publishers. 

Several  passages  from  his  unpublished  lectures  were  incorporated 
by  Professor  Ames  in  some  of  his  published  lectures.    In  some  such 
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cases  each  passage  has  been  printed  in  substance  twice ;  once  where 
it  originally  occurred,  and  again  where  it  was  inserted  by  the  author. 
It  is  believed  that  the  advantages  of  clearness  and  of  leaving 
the  published  lectures  unchanged  outweigh  the  disadvantage  of 
repetition.  For  a  similar  reason  several  passages  from  the  unpub- 
lished lectures  have  been  left  in  the  first  person,  though  the  author 
seldom  used  that  construction  in  his  published  work. 

The  Miscellaneous  Essays  were  nearly  all  printed  tn  periodicals : 
the  "  Harvard  Law  Review,"  the  "  Columbia  Law  Review,"  the  "  Yale 
X^w  JoumaJ,"  and  the  "  University  of  Pennsylvania  Law  Review." 
They  are  here  reprinted  by  permission  of  these  magazines.  A 
number  of  corrections  made  by  Professor  Ames  in  his  own  copies 
of  the  magazines  have  been  included.  The  memoir  of  Christopher 
Columbus  Langdell,  which  included  the  substance  of  articles  in  the 
"Harvard  Law  Review"  and  the  "Harvard  Graduates'  Magazine," 
was  published  in  the  work  entitled  "Great  American  Lawyers," 
published  by  the  John  C.  Winston  Co.,  of  Philadelphia,  and  is  here 
reprinted  by  permission  of  the  publishers. 

The  Memoir  has  been  made  up  from  a  number  of  articles  pub- 
lished at  the  time  of  Professor  Ames's  death.  Permission  of  the 
"  Harvard  Graduates*  Magazine,"  the  "  Harvard  Law  Review,"  the 
"  Columbia  Law  Review,"  the  "  University  of  Pennsylvania  Law 
Review,"  and  the  "  Illinois  Law  Review,"  has  been  obtained  for  the 
use  herein  made  of  the  original  articles. 

Jandaby,  1913. 
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MEMOIR  OF  JAMES  BARR  AMES.* 


Jaues  Bask  Ahss  was  bom  in  Boston,  June  23, 1846.  He  was  the 
s<»i  of  Samuel  Tarbell  and  Mary  Hartwdl  (Barr)  Ames.  Ws  grand- 
father, Jonathan  Ames,  was  a  fanner  in  PeK)ereU,  Mass.,  whose 
ancestor,  Robert,  came  to  this  coimtry  about  1650.  His  maternal 
grandfather,  James  Barr,  MJ5.  (Harvard,  1817),  son  of  James  Barr 
who  came  from  Scotland  to  New  Hampshire  in  1774,  was  a  physician 
in  New  :^>swich  N.  H.  The  grandfather  married  Laura  L.  Bdlows, 
great-granddaughtM-  of  Col.  Benjamin  Bellows,  the  founder  of 
Walpole,  N.  H.  In  1S47  Ames's  father  removed  to  Medford.  There 
from  1850  to  1S54  Ames  attended  a  private  school,  and  then  for 
two  years  was  in  the  local  Grammar  School.  In  1856  the  family 
returned  to  Boston,  where  Ames  attended  the  Brimmer  School  till 
the  autumn  of  1858,  when  he  entered  the  Boston  Public  Latin  School. 
In  the  sununer  of  1863  he  passed  the  examinations  for  Harvard 
College,  but  his  health  feiilii^  at  the  end  of  the  first  term  of  his 
Sophomore  year  in  the  Class  of  1867,  he  obtained  leave  r^diseiice 
for  a  year,  the  greater  part  of  which  he  passed  on  a  farm  at  New 
Ipswich.  Jn  March,  1S66,  he  returned  to  Harvard  and  jdned  the 
Class  of  186S.    At  Harvard  be  was  awarded  a  seocmd  prize  of  the 

■  This  meiiKMr  is  in  the  main  mode  up  of  attracts  from  the  following: 
Aitidcs  by  Chula  W.  Eliot,  Joe^li  H.  Beale,  Samud  WHIiston,  and  Julian  W. 
Mack  in  the  Rarvanl  Law  Review  for  Uarch,  1910. 

An  aitide  by  Joseph  H.  BeaJe  In  the  Harvattl  Graduates'  Maga^e  for  March, 

Ad  artide  by  Geotje  W.  Kirchwey  in  the  Columtna  Law  Review  for  March,  igio. 

'a  memoii  by  Charter  S.  Racketnann  in  Vol  Xm  of  the  Publicatioiu  of  the  Cokiaiat 
Sodety  of  Maaachusetta. 

A  sketch  by  Edward  H.  Wanen  in  tlie  Boston  Transcript,  January  15, 191a 

A  sketdi  by  A.  D.  Chandler,  Esq.,  in  tiie  Harvard  Graduates'  Magazine  for 
March,  igio. 

A  signed  editorial  by  John  H.  Wigaxm  in  the  UlintA  Law  Review  for  Februaiy, 

An  article  by  WHUam  Draper  Lewis  in  the  Univerdty  of  Pennsylvania  Law  Review 
Cor  February,  rgio. 
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Boylston  prizes  for  Dedamation,  July  i8,  1867;  was  ^ven  a  Detur 
in  his  Sc^homore  year,  when  connected  with  the  Gass  cd  1867; 
was  assigned  a  Latin  dissertation —  "Num  dedamandi  consuetudo 
his  temp(H3>us  sit  accommodata" — for  the  Elxhibition,  May  5, 
i868-  and  a  Dissertatitxi  for  Commencement,  July  15,  1868,  the 
subject  being,  "The  Reform  of  the  United  States  Dvil  Service." 
He  was  the  Class  Orator  at  the  Class  Day  ezerdses,  June  19,  1868. 
In  athletics  he  played  on  the  Harvard  f^ne  in  neaiiy  all  the  Uni' 
versity  baseball  matches.  He  was  a  member  of  the  Institute  of  1770, 
its  secretary  and  treasurer;  the  Hasty  Pudding  Qub,  its  president 
and  Er.;  the  Natural  History  Society;  the  Delta  Ka;^  EpsDon 
Society;  the  A^ha  Delta  Phi  Society;  and  the  Phi  Beta  K^pa 
Society.  The  year  after  graduation  he  was  an  assistant  instructor 
in  E.  S.  Dizwell's  Sduwl,  in  Boston;  he  then  wait  to  Europe  for 
travd,  and  f<H'  study  at  the  Goman  universities,  from  July  i,  1869, 
to  September  i,  1870. 

In  1870,  en  bis  return  from  Europe,  he  entered  the  Harvard  Law 
School.  It  was  an  interesting  and  a  critical  moment  in  the  history 
of  that  school.  A  young  New  Yoik  lawyer,  Christopher  C.  Lang- 
dell,  had  just  been  made  Dean,  a  r^ular  course  of  study  and  exam- 
inatiiHi  for  tbe  d^ree  had  jiut  been  introduced,  and  Part  I  of  the 
first  case-book,  "Langdell's  Cases  on  Contracts,"  was  presented 
to  the  students.  The  use  of  this  book  was  a  touchstone  of  intellec- 
tuai  abilliy.  To  the  great  majority  of  the  dass  it  was  mere  folly; 
they  wished  to  leam  the  law  as  the  older  professors  in  the  school 
had  settled  it  to  be,  and  they  felt  sure  that  no  way  was  easier,  quicker, 
or  surer  than  that  of  listening  while  these  professors  ttdd  them.  Lang- 
dell's courses  were  soon  practically  deserted  by  aQ  except  a  few  de- 
voted adniirers,  whose  distinguished  career  at  the  bar  and  on  the 
bench  has  justified  their  choice.  The  most  devoted  of  all,  and  the 
one  whose  devotioa  was  most  effective  in  securing  the  success  of 
the  new  method,  was  Ames.  He  was  an  indefatigable  worker  in 
the  schod,  as  throuj^iout  his  life.  He  studied  faithfully  not  only 
Langdell's  courses  but  those  ci  the  other  teadiers  as  welL  He  was 
active  and  earnest  in  the  woric  of  his  law  dub.  He  was  at  the  same 
time  an  instructor  m  modem  langu^es  in  Harvard  College,  and 
gave  a  con^der^le  part  of  his  time  to  teaching;  six  hours  a  week  in 
the  last  mcmths  of  his  first  year,  and  twelve  hours  a  week  in  his 
second.    He  stayed  in  the  school  for  a  graduate  year,  and  at  the 
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same  time  taught  in  the  coUc$;e  two  oouisesin  histoiy,  —  a  history 
of  Kn^and  in  the  seventeenth  coitury  and  a  histoiy  of  medieval 
institutitms. 

During  this  first  year  of  graduate  study  he  was  made  Assistant 
Professor  of  Law,  having  proved  his  quality  as  a  teacher  by  his 
years  of  service  in  Harvard  College.  His  ly^xxntment  as  Assistant 
Professor  was  a  remarkable  st^  for  the  Lav  SdKMl  and  the  Uni- 
versity to  take.  Up  to  that  time  the  University  had  never  aj^xanted 
as  teadio*  oS  law  a  man  wlio  had  not  been  in  practice.  Ws  ^^xont- 
ment  was  strcmgly  urged  by  Dean  TAngHdl  on  the  ground  that 
Ames  had  a  remaikable  legal  mind,  and  was  an  extraordinarily  suc- 
cessful teadier;  and  the  Corporation  and  Overseers  decided  to  take 
the  risk  for  five  years  on  Professor  Langdell's  and  the  President's 
testimony.  Hie  cons^t  of  the  Board  of  Overseers  could  not  have 
been  obtained,  if  an  assistant  profe3Sorshq>  had  not  been  an  office 
terminable  in  five  years.  Of  this  i^^xmtment  President  Eliot  in 
lus  next  annual  report  said: 

"The  gentlonan  who  is  to  bear  the  brunt  of  this  new  e^ieiiment  in 
the  constitution  of  a  Law  Faculty  has  some  unusual  qualifications 
for  the  place,  for  he  is  not  only  distinguished  as  a  studait,  both  in 
O^ege  and  in  the  Law  School,  but  he  has  had  more  than  two  years 
eiperience  as  a  teacher  in  the  Collt^;  the  experimoit  will  therefore 
be  tried  under  favorable  conditions." 

It  soon  E^qieared  that  Ames's  moital  ^ts  made  him  a  ranark- 
ably  successful  teacher  under  the  case  method,  whidi  was  theo — ^ 
begnning  to  demonstrate  its  power  oS  training  young  mec  tor  the 
best  woik  in  the  l^al  profesdoiL  So  striking  was  Ames's  success  in 
making  the  students  think  for  themsdves,  and  get  a  mastery  of  the 
new  method,  that  be  was  promoted  to  be  full  professor  one  year 
before  the  end  of  his  five  years'  term  as  asMstant  professor,  with  the 
ocvdial  ^>im)val  of  students,  [nofesstHs,  and  gov^ning  boards. 

This  first  iqipcHntment  was  made  in  1S77  at  a  time  when  no  en- 
dowed and  named  professorsh^  was  vacant  Two  years  later  he 
was  transferred  to  the  Bussey  professorsh^,  and  in  1903  he  became 
Dane  Professor  of  Law,  thus  arriving  finally  at  a  famous  professor- 
shqi  which  had  been  held  in  succession  by  Josq^  StcHy,  Simon 
Oneuisai,  Thec^duhis  ParwMis,  and  Christo[ri[MT  Columbus  LangdeU. 
Among  the  professors  of  Harvard  University  there  is  a  distinct  pref-  ' 
ennce  Ux  an  endowed  and  named  [nofess(xshq>,  f <Mr  the  reason  that 
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an  endowed  and  named  professoishqi  connects  the  nev  incumbent 
with  the  series  of  eminent  men  who  have  already  held  it  To  suc- 
ceed Professor  Langdell  in  the  Dane  professorship  was  a  distinct 
[Measure  and  satisfaction  to  Ames. 

On  the  retirement  of  Professor  Langdell  from  the  deanship  in  iSps, 
Ames  was  made  Dean  of  the  Law  School,  and  thereiqxm  became  in 
every  sense  the  leader  and  head  of  the  SchooL 

His  perfect  ad^tation  to  his  great  work  came  gradually.  In  the 
first  ten  years  of  his  teaching  he  was  merely  the  youngest  in  a  faculty 
of  esteemed  teachers.  His  readiness  to  see  and  talk  to  the  students 
was  just  b^;inniDg  to  make  him  their  £rst  friend  when  the  founding 
of  the  Harvard  Law  Review  gave  him  a  new  outlet  for  his  infiu- 
ence.  When  the  projectors  d  the  magazine  went  to  the  faculty 
with  thdr  plan  they  found  diSoing  d^ices  of  warmth  in  the  sup- 
port offered;  but  Ames  ^proved  without  nsave,  wrote  the  first 
leading  artide,  and  became  the  dii^  adviser  and  help^  of  the 
editors  throughout  his  life.  Hiis  brou^t  him  into  the  friendly  and 
intimate  personal  relation  with  the  editors  which  was  one  of  the 
greatest  pleasures  of  his  life.  Whm  he  became  Dean  his  personal 
intimacy  with  the  student  body  n^ridly  grew.  Whatever  his  admin- 
istration as  Dean  may  mean  to  the  bar  of  the  country  and  to  legal 
education,  there  is  no  doubt  that  to  Harvard  it  meant  the  conung  of 
a  fine  personal  influence  into  the  life  of  the  students. 

EGs  utter  devotion  to  the  teaching  of  law  meant  that  law  and  the 
X^w  School  were  never  out  of  his  thoughts.  He  himself  thought  that 
he  had  iozig  .seasons  of  rest ;  not  physical  rest,  certainly,  for  in  siunmer 
on  his  farm  at  Citstine  no  hired  hand  worked  harder  about  the  daily 
tasks  of  the  farmer.  He  loved  strenuous  physical  work  as  he  loved 
to  wrestle  with  a  I^al  problem  or  to  he^  a  student.  But  this  marmer 
of  life  did  not  mean  m^tal  rest,  for  it  was  not  inconsistent  with  con- 
stant thou^t  and  pondering  on  intellectual  problems.  Truly,  as 
he  sfud,  his  was  an  unusually  full  life,  aitd  he  had  been  able  to  accom- 
plish more  than  most  mot;  and  so  for  forty  years  without  inter- 
missioa  he  devoted  himself  to  the  law  and  the  Law  Sdiod. 

After  the  school  year  was  well  under  way,  in  Novemb^,  1909,  he 
found  himself  unaUe  to  f^Iy  his  mind  to  his  work,  and  this  was 
soon  followed  by  ^hasia.  Tlte  physicians  he  consulted  gave  him 
no  hope  ci  immediate  improvement  Accordingly,  at  the  weekly 
lunchecm  of  the  law  faculty,  just  as  the  lunch  was  finishing,  he  leaned 
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forwazd  in  his  chair  and  said  quietly,  "I  am  very  sony  to  say  that  I 
must  leave  the  Law  School.  It  may  be  ooty  a  short  tbne,  till 
June  or  next  year,  or  I  may  not  be  able  to  come  back  at  all.  I  have 
beei  examined  by  three  iiAyudans,  and  n<nie  of  them  can  tell  me 
what  is  the  matter  with  me.  I  &nd  I  can't  remember  names.  I 
can't  recall  the  name  of  any  one  of  you  here  without  extraordinary 
^ort  It  has  takoi  me  three  hours  to  prepare  a  lecture  that  I  've 
usually  prepared  in  half  an  hour.  I  must  go  away  at  once.  Now  I 
don't  want  any  of  you  to  be  UBlu^y  about  this.  I  am  not  at  all 
unh^^y  myself.  If  this  is  the  tstd,  I  have  not  a  word  of  complaint; 
I  shall  have  had  long  years  of  service,  and  far  more  in  my  life  than 
most  men  ever  have.  I  mu^  leave  you  to  make  provision  for  the 
schod." 

And  so,  without  a  murmur,  out  of  the  school  he  had  done  so  much 
to  make,  and  out  ol  the  lives  of  his  associates,  passed  one  of  Ibe 
greatest  scholars  and  best-beloved  men  of  his  time. 

He  went  at  once  to  a  sanitorium  in  Wiltoit,  N.  H.,  and  there  died 
on  the  8th  of  January,  1910.  His  death  was  a  great  shod:  to  students 
as  well  as  to  his  fellow-teadiers.  like  students,  to  show  him  honor, 
marched  in  a  body  to  the  diapd  for  the  funeral  services. 

Ames  was  made  a  Doctor  of  Laws  by  the  University  of  the  City  of 
New  York  and  University  oi  Y^^somsin  in  1898,  University  of  Penn- 
s>dvama  in  1899,  Northwestern  University  in  1903,  V^Iliams  College 
and  Harvard  in  1904,  and  the  University  of  Cincinnati  in  190S.  He 
was  chaiiman  of  the  section  <rf  Legal  Education  of  the  American  Bar 
Association  in  1904;  a  leading  member  of  the  National  Commission 
on  Uniformity  of  L^islation;  a  correspondent  and  friend  of  the  great 
Enjjish  sdwlars  in  law,  and  of  all  the  leading  American  teadiers.  He 
lived  to  see  his  own  piquls  deans  of  ten  of  the  leading  law  schools, 
and  teachers  in  ahnost  all  of  them;  and  every  pupil  carried  into  his 
teadiing  not  only  the  methods  but  the  ideas  of  his  master.  In  this 
way  the  bar  of  every  state  is  feeling  directly  the  influence  of  hit 
thought  and  study. 

He  attended  the  First  Parish  (Unitarian)  Churdi,  Cambridge. 
He  was  a  member  of  the  American  Academy  of  Arts  and  Sciences; 
of  the  C(doQial  Society  of  Massachusetts;  vice-president  of  the  St. 
Botolph  Club,  of  Boston;  a  life  member  of  the  Harvard  Union; 
president  of  the  Colonial  Club,  Cambridge,  the  Old  Cambric^ 
Shake^>eare  Society,  and  the  Cambridge  Social  Dramatic  Chib. 
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He  married  June  29,  '1880,  Wsa  Sarah  Russdl,  daugbt^  of  George 
Robert  and  Sarah  (Shaw)  Russell,  of  Boston.  He  left  two  children, 
Robert  Russell  Ames  and  Richard  Ames. 

President  Eliot  has  sud  that  Ames's  life  was  a  h^py  and  fortunate 
one;  for  he  had  d<Hnestic  happiness,  much  pleasure  in  bodily  ezerdse 
and  out-of-door  life,  long  years  of  devoted  service  to  an  institution 
and  a  cause  he  loved,  and  heartfelt  satisfaction  in  a  career  which 
mounted  in  intnest  and  value  as  life  went  on,  and  was  best  at  its 


IL 

The  forty  years  of  his  connection  with  the  Harvard  Law  School 
was  its  golden  age:  the  period  which  President  Eliot  and  Langdell 
inaugurated  but  no  one  did  more  than  Ames  to  crown  with  success. 
He  was  a  member  of  Langdell's  first  class  and  his  devoted  disciple; 
and  he  even  more  than  Langdell  himself  established  the  so-called 
"Lai^ellmethod"ofstudyingandteachinglaw.  ^th  Langdell  the 
use  of  cases  in  instruction  meant  the  careful  and  painstaking  tracing 
of  a  doctrine  through  the  line  of  authorities  by  whidi  it  was  estab- 
lished and  developed;  his  primary  position  was  that  the  only  schol- 
arly way  to  team  the  law  of  a  subject  was  to  read  all  the  decided 
cases  bearing  upon  it  —  an  easier  thing  to  do  in  1S70  than  at  the 
present  time.  Ames  used  a  case  or  a  series  of  cases  chiefly  to  form 
the  basis  of  a  Socratic  discusaon  whidi  should  draw  out  tlie  legal 
principle  involved.  It  is  a  curious  fact  that  Langdell,  who  was  a 
great  logician,  taught  a  doctrine  throu^  its  historical  development; 
Ames,  a  great  legal  historian,  sought  to  teadi  the  law  chiefly  as  a 
'  philosophical  system.  Ames's  way  was  far  better  ad^ted  to  the 
needs  of  the  student,  and  by  the  use  of  it  he  succeeded  in  building 
up  in  his  pufuls  "the  legal  mind."  Ames  gave  the  system  its  success 
as  a  method  of  teaching.  Doubtiess  good  teachers  of  law  have  al- 
ways been  in  the  habit  of  putting  supposititious  cases  to  tiieir  classes. 
By  combining  this  practice  with  tlK  use  of  decisions  selected  quite 
as  much  ttx  the  adaptalnlity  <rf  thdr  facts  to  the  purposes  of  dis- 
cussion as  to  thm  authoritative  force  as  precedents  (though  the 
latter  .element  was  not  wholly  disr^arded),  and  by  a  skill  hardly 
surpassed  by  Socrates  in  inducing  his  pupils  to  answer  by  their  own 
reasoning  the  problems  which  the  cases  suggested,  Ames  develq>ed 
a  remarkably  flexible  and  effective  mode  of  teaching  from  cases. 
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That  his  teaching  has  been  in  the  main  the  model  for  his  younger 
colleagues  and  for  the  many  graduates  of  the  Harvard  Law  School 
now  following  his  profession  in  other  law  schools  is  certain.  LangdeH 
is  entitled  to  the  great  honor  of  a  discoverer;  but  Ames  put  the 
discoveiy  to  practical  use.  No  one  was  clearer  in  the  recognition  of 
that  fact  than  Langdell,  whose  own  teadiing  power  was  diminishol 
by  his  veiy  defective  eyedght  and  a  certain  constitutioual  slowness 
in  mating  a  caicful  statement. 

Ames  was  bom  a  teacher;  and  no  one  who  has  ever  been  connected 
with  the  school,  as  his  colleague  Professor  Gray  has  said,  had  so 
bacppy  a  faculty  of  making  the  students  thii^  for  themselves.  He 
loved  to  teach,  and  he  was  a  masterly  teadier.  He  would  bring  out 
an  idea,  and  the  idea  would  seem  entirely  reasonable.  He  would 
bring  out  another  idea,  and  that,  too,  would  seem  entirely  reasonable. 
Gradually  it  would  dawn  on  the  student  that  the  two  ideas  were 
(piite  inconsistent,  and  that  he  must  decide  which  was  right.  Tlie 
student  was  interested,  stimulated,  tantalized.  The  lectures  by  the 
dean,  especially  in  the  course  on  Trusts,  caused  great  mental  dis- 
turbance, not  to  say  anguish.  He  baptized  men  in  brain  fire.  He 
was  the  ideal  teacher,  courteous  and  padent  If  he  led  the  student 
to  the  brink  of  a  prec^ce,  he  did  not  let  him  fall  over:  he  never 
failed  to  indicate  the  path  back  to  safety.  Modestly,  in  all  discus- 
sions, he  placed  the  student  on  his  own  level;  both,  apparently, 
were  groping  in  the  wilderness  for  the  truth;  and  while  he  would 
give  pos^le  dues,  he  was  ever  ready  to  discuss  the  student's  si^- 
gestions  and  to  follow  them  until  it  became  apparent  to  the  whole 
class  that  they  led  only  to  confu^n.  Then,  through  further  quea- 
tioning,  be  gradually  disclosed  the  true  path  to  the  light  And  if,  at 
times,  one  or  the  other  man  wandered  away  from  his  leadiog  and 
opoied  up  new  roads  to  the  goal,  his  acknowledgment  was  as  quick 
as  it  was  hearty.  He  aimed  not  so  much  to  impart  information,  as  to 
develop  the  analytical  powers  of  the  men,  to  make  them  think  as 
lawyers.  He  questioned  much;  he  answered  little.  Those  who 
came  to  hear  the  law  l^d  down  went  away  to  pcmder  what  it  ought 
to  be.  He  loved  the  battle  of  wits;  but  he  never  argued  simply  for 
the  sake  of  victory.  He  helped  men  in  many  ways,  but  most  of  all 
because  he  made  them  help  themselves.  It  is  a  great  deal  easier  for 
a  teacher  to  state  his  own  views  to  students  than  to  get  them  to 
think  for  themselves.    His  views  of  the  law  were  very  positive,  but 
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he  always  kept  them  in  the  background  until  he  had  got  the  studcaita 
to  exerdse  their  own  minds  on  the  problems. 

To  many  of  his  pu^nls,  s^d  his  pupil  and  colleague,  Professes 
Williston,  it  seems  that  he  was  a  teacher  great  almost  beyond  com- 
parison with  any  other.  Many  things  combined  to  give  him  such  pre- 
eminence. In  the  first  place  he  was  a  very  learned  man.  During  all 
his  life,  after  he  first  took  up  the  study  of  the  law,  he  was  an  assidu- 
ous reader  of  the  decisions  of  the  courts;  and  a  retentive  memory 
enabled  him  to  preserve  in  his  mind  the  results  of  this  reading,  and 
often  to  recall  the  volume  where  the  case  he  wished  was  to  be  found. 
He  was  omnivorous  in  his  reading  of  law  reports.  When  he  was  a 
young  man  he  made  a  practice  of  taking  the  Year  Books  to  his  sum- 
mer home  and  Uterally  went  throu^  them,  making  the  notes  whidi 
afterwards  he  partially  elaborated  in  the  essays  on  legal  history 
whicb  distinguished  the  early  volumes  of  the  Harvard  Law  Review. 
None  the  less  assiduously  he  went  throu^  each  part  of  the  National 
Rqxtrter  System  as  it  appeared,  taking  notes  of  all  decisions  which 
interested  him.  But  a  display  of  erudition  was  by  no  means  a  prom- 
inent feature  of  his  work  in  the  dass-room.  His  great  store  of  knowl- 
edge of  legal  principles  in  all  d^>artments  of  the  law  was  freely^ 
drawn  upon,  as  was  his  intimate  acquaintance  with  the  historical 
development  of  the  doctrines  which  were  under  consideration;  but 
he  rarely  went  into  detailed  consideration  of  authorities.  It  has  been 
said  t^  one  of  the  older  graduates  of  the  school  that  it  was  the  inde- 
pendence and  courage  which  this  method  manifested  in  the  teacher 
and  fostered  in  his  pufuls,  which  helped  to  make  the  training  of  the 
I^uvard  Law  School  unique  amcmg  the  schools  of  the  country  and 
the  world. 

As  other  law  schools  wished  to  adopt  his  method,  Ames  gladly 
helped  to  make  its  introduction  easy.  Harvard  has  never  made  any 
attonpt  to  guard  the  case  system  as  a  trade  secret;  it  has,  on  the 
contrary,  with  both  hands,  done  its  utmost  to  help  other  institu- 
tions to  adopt  it  Ames  was  foremost  in  this.  He  put  himself  at  the 
service  of  every  law  teacher  in  the  country  who  wanted  light  and 
leading.  It  is  not  too  much  to  say  that  to-day,  considering  the  coun> 
try  as  a  whole,  the  case  system  is  the  dominant  method  used  in 
teaching  law.  No  one  —  not  excepting  Langdell  himself^ has 
contributed  more  to  this  result  than  Ames.    His  mfluence  has  been 
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No  ffxattx  tribute  to  his  power  and  success  as  a  teacher  could  be 
pven  than  that  of  Professor  Kirchwey  of  ColumWa  University,  who 
knew  him  only  as  a  friend  and  fellow-teacher  in  later  life. 

"A  power  of  lucid  statement  was  as  characteristic  of  him  as  the 
penetration  of  bis  thought  and  the  relentless  consistency  of  his 
reasoning.  But  Ames's  medium  was  not  literature,  but  life.  He 
was  preeminently  a  teacher;  one  might  almost  say  he  was  a  teacher 
and  nothing  else.  There  are  many  who  will  d^lore  this  exclusive 
devotion  of  one  so  gifted  to  the  woi^  of  instruction.  Who  that, 
having  been  lost  in  the  tangled  wildnness  of  precedents,  has  beea 
set  in  the  i^t  way  by  the  unerring  hand  of  the  author  of  the  Dis- 
sdsin  of  Chattels,  and  of  the  lEstory  of  Trover,  can  fail  to  regret 
that  the  trails  blazed  by  him  are  so  few;  but  let  us  pause  before  we 
venture  to  critidze  his  choice.  Perhaps  it  is  rather  a  matter  for  con- 
gratulation that  Ames  never  fell  a  victim  to  the  academic  supersti- 
tion that  the  true  and  only  end  of  scholarship  is  the  production  of 
printed  matter.  Ws  scattered  writings,  which,  if  collected,  would 
mate  but  a  angle  volume  of  moderate  size,  were  only  the  by-product 
of  his  real  work,  c^ps  from  his  workshq>.  His  workshop  was  the 
class-nxnn  and  his  real  work  the  foimii^  rd  the  minds  that  oam.- 
mitted  themselves  to  his  Influ^ce,  and  all  of  bis  scholarly  investi- 
gation and  research  was  only  preparation  for  this  high  and  serious 
task.  Into  this  he  threw  his  great  powers  and  in  this  he  found  the 
oon^lete  reward  of  his  labors. 

"It  is  by  no  fortuitous  chain  of  circumstances  that  so  many  of  his 
pupils  have  become  instructors  in  law  schools.  By  his  spirit  and  high 
example  he  magnified  the  office  of  the  law  teacher  and  exhibited  it 
as  a  career  worthy  of  the  highest  talents  and  the  most  exalted  as- 
jnraticm  for  public  service.  He  realized,  as  few  of  the  guild  had  done, 
what  a  sodal  laice  may  He  in  sound  I^;ai  instruction.  Maitland's 
maxim,  'Law  schools  make  tou{^  law,'  became  in  his  hands  a  prin- 
<^le  of  action.  He  was  not  content  to  have  the  school  with  yfbidi 
he  was  so  long  connected  a  nursery  in  whidi  to  breed  practitioners 
and  train  them  to  their  highest  efBcieniy;  he  would  have  it  a  seat 
of  legal  influence,  a  force  in  the  amelioration  and  amendment  of  the 
law.  And  so  it  came  to  pass  that  his  social  conscience,  his  lofty  con- 
ception of  personal  obligation,  his  l^al  ideals  have  become  a  part  of 
the  living  creed  of  hundreds  of  strong  moi  who  have  gone  out  from 
his  instruction  to  become  members  and  leaders  of  the  bar,  judges,  and 
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teachers  of  law  in  all  parts  of  the  land.  To  few  men  who  yroik  for 
the  future  is  it  given  to  see  the  fruition  of  their  labors  in  their  own 
day.  Thrice  fortunate,  he  lived  to  see  the  principles  woriced  out  in 
his  studies,  the  legal  doctrines  eqx)unded  to  a  generation  of  law 
students,  beginning  to  shape  the  course  of  legal  development  and  to 
take  root  in  the  law  of  the  land.  Well  mi^t  he  have  retorted  to  those 
who  would  have  turned  his  powers  to  'productive  work':  'So  that 
I  train  your  lawyers  and  judges,  let  who  will  write  your  books.' 

"And  the  iact  that  Professor  Ames  was  marked  out  by  the  judg- 
ment of  the  men  who  came  under  his  instruction  as  preeminently 
entitled  to  that  deso^tion  indicates  that  he  never  allowed  his  rev- 
erence for  the  doctrine  that  had  been  long  established  to  blind  hitn 
to  the  nature  of  the  moral  princ^le  that  lay  behind  the  doctrine.  The 
truth  is  that  to  him  law  and  justice  were  one  and  the  same  thing, 
and  if  this  mental  attitude  sometimes  led  him  to  lift  a  l^al  doctrine 
to  the  hdght  of  his  own  moraUty,  it  never  permitted  him  to  bring 
down  a  moral  principle  to  the  lower  level  of  a  le^  doctrine  however 
venerable,  however  deeply  intrenched.  His  intdlectual  and  moral 
integrity  were  of  the  same  grain.  Mudi  has  been  said  and  well 
said  by  those  who  came  und^  bis  instruction  ci  Professor  Ames's 
method  of  teaching  law.  Here  an  outsider  must  walk  warily.  But 
it  may  be  suggested  that  too  mudi  may  easfly  be  made  of  the  xp- 
paratus  employed  and  too  little  of  the  man  who  employs  it  The 
system  of  instruction  by  the  study  and  discussion  of  cases  has,  in- 
deed, justified  itself  in  manifold  ways,  but  it  did  not  make  Ames 
the  great  teacher  that  he  was.  Here,  as  in  every  other  activity 
of  our  lives,  'the  style  is  the  man,'  and  Ames's  tparTiing  derived 
its  efFectiveness  from  the  qualities  of  mind  and  character  that 
he  brought  to  bear  upon  his  work.  If  it  be  remembered  that 
the  teaching  of  the  law  was  a  passion  with  him,  that  he  came  in> 
to  the  class-room  with  all  his  powras  of  reasoning  and  eacpo^Uon 
at  thdr  best  and  with  a  weU-nigh  perfect  knowledge  of  the  authori- 
ties bearing  on  the  subject  in  hand,  we  shaU  not  need  to  inquire  too 
curious^  as  to  the  particular  methods  or  devices  employed  by  him 
to  make  his  instructifm  effective. 

"But  Ames's  influence  was  not  exoted  only  in  and  through  the 
great  school  which  is  the  chief  mcmument  of  his  devoted  services. 
His  see  was  the  entire  field  of  legal  education.  He  labored  zealously 
by  wise  counsd  and  he^ful  sympathy  to  raise  the  standard  of  pro- 
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fessaonal  training  everywlieTe,  and  his  influence  was  felt  in  every 
center  of  l^al  instruction  from  the  Atlantic  to  the  Padflc.  Leland 
Stanford  owes  him  a  debt  of  gratitude  for  disinterested  service,  and 
Columbia  oSeis  him  her  tribute  of  grateful  i^predation  for  the  high 
in^uiatioii  of  his  counsel  and  ezamide." 

m. 

Ames's  woric  as  head  (rf  the  Harvard  Law  Scbod  and  friend  of  the 
students  was  the  real  e^ressicm  of  his  genius.  During  the  years  of 
his  leadership  the  standards  of  scholarship  required  for  admission 
to  the  school  and  for  securing  its  d^ree  were  continuously  made  more 
severe.  His  faith  that  excellence  would  always  win  recognition  was 
unquestioning  and  injuring  to  otbers.  He  never  doubted  that  the 
more  membership  in  the  school  meant  to  a  student  and  the  severer  the 
test  required  for  its  d^ree,  tlie  more  eager  good  students  would  be 
to  resort  to  the  school.  Aonrdingly  he  had  no  doubt  or  hesitation 
in  requiring  a  collie  d^ree  as  a  requisite  for  admission  to  the  school, 
and  he  was  the  least  surprised  of  the  Faculty  when  this  requirement 
was  almost  immediately  followed  by  a  large  growth  in  the  numbers 
of  students.  The  exdusion  of  all  special  students  who  could  not 
comply  with  the  tests  required  of  students  in  r^ular  standing,  and 
the  exclusion  from  the  sdiool  of  aQ  students  who  failed  to  pass  ex- 
aminations in  at  least  foiu*  full  courses  each  year,  were  other  rules  of 
far-reaching  effect  started  by  him  and  carried  into  effect  with  good 
results  during  his  administration.  A  poor  but  able  and  ambitious 
student  was  better  served,  he  thou^t,  by  helping  him  to  meet  severe 
requirements  than  by  excusing  hiiri  from  them. 

Beside  his  constructive  work  in  shaping  the  poUcy  of  the  school  in 
such  vital  matters,  Ames's  influence  was  constantly  felt  both  by  the 
Faculty  and  students  of  the  Law  School.  He  made  it  his  business 
as  well  as  his  pleasure  to  keep  on  intimate  terms  with  each  of  his 
colleagues,  to  inform  himself  of  the  work  and  plans  of  each,  and  to 
further  than  so  far  as  possible.  Li  this  way  he  maintained  and 
developed  the  esprit  de  corps  qI  the  Faculty. 

Hs  intercourse  with  the  students  was  more  important  In  no 
Institution  of  learning  could  the  rdation  between  faculty  and  stu- 
dents be  more  &iendly  and  natural  than  in  the  Harvard  Law  School 
to-day;  and  this  is  due  almost  entirely  to  him.    When  he  became 
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dean,  he  deliberatdy  and  gladly  put  away  all  his  {dans  t<x  study 
and  writing,  and  devoted  his  life  to  the  service  of  hia  piq>ils.  The 
task  of  his  life  had  seemed  to  be  the  fashioning  and  perfecting  of 
the  law;  it  now  became  the  fonnaticm  of  the  mind  and  character  (A 
lawyers.  He  refused  to  fix  office  hours,  and  put  all  his  time  at  the 
service  of  his  pi^uls.  He  was  always  accessible  to  them;  and  his 
chief  r^ret  m  leaving  Austin  Hall  for  Langdell  Hall,  the  new  build* 
ing  of  the  scliool,  was  the  difficulty  it  put  in  the  way  oi  easy  access 
for  the  students  to  the  professors.  He  refused  to  give  up  any  detail 
of  administration  into  the  hands  of  a  secretary  if  it  w(Hild  prevoit 
his  personally  talking  to  a  student  concerned.  Thus,  all  questions 
arising  in  regard  to  the  construction  of  rules  were  generally  decided  in 
interviews  with  him  rather  than  with  a  nunot  offidaL  He  seldom 
dictated  anything  to  a  stenographer.  He  posonally  admmistered 
the  scholarships  offered  by  the  school,  and  tbe  loan  fund  (a  fund  to 
supply  loans  to  students  to  be  rqiaid  by  them  after  they  have  estab- 
lished  themselves) ;  and  he  did  not  even  buy  a  book  of  blank  piom< 
issory  notes  —  the  bodies  of  all  the  notes  are  written  out  in  his  own 
hand.  With  infinite  tact  and  patience  he  instructed  stupidity  and 
reasoned  with  prejudice.  His  devotion  to  his  pistils  meant  giving 
up  his  future  rq>utation  as  a  great  t^al  author.  He  never  murmured 
but  once,  when  a  bore  wastedall  the  morning  which  he  had  hoped  to 
use  for  some  pressing  work;  and  he  r^>ented  his  lament  before  it 
was  fairly  uttered.  All  students  in  doubt  or  difficulty,  or  pecuniary 
need,  laid  their  difficulties  before  him  with  assurance  of  sympathy  and, 
if  possible,  of  help;  yet  he  was  never  weak  or  careless  in  giving  help. 
His  empathy  was  always  controlled  by  justice,  and  his  idea  of  jus- 
tice was  not  simply  that  each  applicant  should  be  treated  as  well  as 
any  otho*  api^icant  under  similar  circumstanoes,  but  that  he  should 
be  treated  no  better  than  other  ^^licants  had  been.  His  position 
oiten  compelled  him  to  say  disagreeable  things,  and  when  he  felt  it 
his  duty  to  say  scHnething  whidi  he  knew  must  be  unpleasant  to 
the  hearer,  he  never  hesitated  to  say  it  He  had,  however, 
in  a  rare  degree  the  faculty  of  saying  such  things  without  causing 
personal  animosity,  because  it  was  always  evident  that  his  own 
statements  were  based  on  a  s^ise  of  duty.  His  hM  upon  the 
students  was  thus  made  very  strong  by  their  absolute  confidence 
in  his  sympathy  and  in  his  sense  of  justice.  In  the  last  years  the 
interrupti(»is  were  so  ccmstant  that  he  could  hardly  find  a  minute 
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between  nine  o'dods.  and  five  for  his  own  woric.  This  was  a  hard- 
ship, for  he  loved  his  votk.,  and  had  much  to  do.  He  always  looked 
forward  to  the  time  when  he  had  finished  just  the  little  case-bodt  he 
was  at  woik  upon,  so  that  he  might  devote  his  time  to  partnership, 
to  trusts,  and  above  all,  to  legal  histoiy;  he  hoped  to  write  on  them, 
he  said,  before  he  set  out  on  the  long  journey.  He  promised  his 
colleagues  agam  and  a^atx  to  give  up  the  making  of  case-bodes  and 
get  down  to  serious  woi^  —  after  just  this  one  more.  But  in  ^ite  of 
desire  for  serious  scholarly  work,  he  gave  up  his  time  without  a  mur- 
mur, deliberately  and  understandingly,  to  his  administrative  tasks. 
He  chose  to  be  the  friend  of  his  pupils  rather  than  the  great  author 
he  m^t  have  been;  and  to  elevate  the  character  of  the  bar  by  the 
example  of  an  upi^t  life  filled  full  of  the  spirit  of  equity  and  love 
rather  than  by  writings  that  should  illuminate  the  science  of  law. 
During  the  eariier  years  of  his  teaching  he  was  interested  in  the 
Harvard  Law  School  only.  Its  methods  were  on  the  defensive; 
other  schools  and  the  bar  generally  were  opposed  to  it;  and  he, 
like  Langdell,  preferred  to  keep  out  of  controversy  by  merely  doing 
the  work  of  the  school  and  paying  no  attention  to  matters  outside. 
But  with  the  b^jnning  of  the  acceptance  (rf  Langdell's  method 
elsewhere  his  feding  changed.  As  his  pufuls  b^an  to  teach  m  other 
schools  he  became  interested  in  thsat  success;  and  as  he  was  affiled 
to  by  schools  throughout  the  country  for  teachers  he  began  to  see 
that  good  influences  must  be  prevailing  elsewhere,  and  good  work 
must  be  d(Hng.  He  began  to  attend  the  meetings  of  the  American 
Bar  Association,  and  to  extend  his  acquaintance  with  teachers  else- 
where. The  broadenii^  of  his  acquaintance  and  knowledge  of  the 
work  of  other  teachers  was  good  for  him.  He  became  more  helpful, 
and  his  influence  was  greatly  ext«ided.  No  one  could  know  him 
without  Kcogtazmg  his  genius;  and  his  advice  was  soi^ht  more  and 
more,  and  his  views  obt^ed  a  wider  vogue.  Teachers  from  other 
schools,  greatly  to  his  delight,  began  to  visit  the  Harvard  Law  School, 
to  investigate  its  methods  and  get  the  secret  of  its  success.  And  it 
was  an  equal  pleasure  to  Htn  wh^  several  of  his  younger  colleagues 
were  invited  to  vist  one  and  another  school  in  the  West  and  give 
them  there  at  first  hand  the  real  Harvard  teaching.  In  this  way  in  the 
last  years  of  his  life  his  relation  to  the  law  schools  throu^out 
the  country  became  very  dose,  his  friendship  with  other  teachers 
warm  and  lasting,  and  the  so^  of  his  influence  greatly  extended. 
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He  was  pardcularly  interested  in  the  Law  library.  Up  to  the 
time  he  became  dean  the  income  of  the  school  had  been  limited, 
and  no  e:q)enditure  could  be  made  in  purchase  of  books  which 
was  not  deemed  necessary.  Langdell  had  greatly  increased  the 
libraty,  both  ia  number  of  books  and  in  quality,  during  his  dean- 
ship,  and  had  wonderfully  inqiroved  it  considering  the  small  funds 
available  for  its  exteo^oiL  But  while  Ames  was  dean  the  school 
increased  so  rapidly  in  size  that  its  income  was  far  greater  than 
its  expenses.  The  Faculty  supported  him  in  the  feeling  that  the 
purchase  erf  books  and  the  building-up  of  a  great  library  was  a 
proper  use  for  funds  contributed  by  law  students  in  return  for 
their  tuition.  It  became  his  ambiUoa  therefore  to  gather  blether 
the  greatest  law  library  in  the  world,  to  the  use  of  which  scholars 
everywhere  should  be  welcome  and  i»ovided  with  every  facility 
for  investigation.  A  systematic  eflFort  was  accordin^y  made  to 
build  up  the  library  in  every  direction  in  which  legal  sdioIarshq> 
could  be  interested  in  its  increase.  With  the  help  of  a  librarian 
whose  ability  as  a  collector  of  books  is  distinguished,  he  succeeded 
during  the  fifteen  years  of  his  incumbency  of  the  office  in  making  a 
collection  of  books  cm  English  and  American  law  that  probably  is 
already  unsurpassable,  and  he  also  gathered  together  a  remaikable 
collection  of  books  on  foreign  law.  His  work  was  not  complete;  the 
oiUection  of  books  must  always  go  on;  but  the  positi(Hi  of  the  School 
Library  as  oite  of  the  great  law  Hbraries  of  the  world  has  been  fi^d 
as  a  result  of  bis  efforts.  The  first  part  of  a  printed  catalogue  of 
the  books,  issued  a  few  months  before  his  death,  including  in  two 
volumes  the  author-indez  of  the  books  on  common  law,  was 
pushed  throu^  t^  his  ^thusiasm  and  determination.  Every 
vidtor  to  the  stzxk.  of  the  school  is  surprised  at  the  extmt  of  the 
collection,  and  the  whole  stands  as  one  of  the  greatest  monuments 
of  his  many-^ded  mind. 

IV. 

Ames  was  fitted  as  are  few  for  original  research,  endowed  with 
unrivaled  power  in  extracting  sound  princqiles  from  the  bewildering 
maze  of  decisions,  and  skilled  in  the  highest  d^ree  in  generalization. 
He  never  practised  at  the  bar,  and  was  a  l^al  philosopher  rather 
than  a  lawyer.    Li  some  ways  this  marred  his  efficiency,  but  in  other 
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'ways  it  increased  it  He  took  broad  views  which  could  be  taken  only 
tram  heists  to  whidi  few,  if  any,  practitioners  could  ever  rise.  He 
viewed  the  law  as  a  whole,  and  he  searched  for  the  great  print^les 
that  underlay  it  In  oonstnictive  le^  imagination  he  has  probably 
never  been  equalled  by  any  person  learned  in  the  common  law.  One 
(dim  youngest  colleagues  said  that  he  had  "themost  suggestive  mind 
with  irtiich  I  have  ever  come  in  contact." 

He  loved  to  evolve  and  apply  a  legal  principle.  Once  satisfied  that 
a  cert^  princ^le  was  sound,  he  would  look  f<H'  ^^lications  of  it  in 
all  branches  of  the  law,  and  his  enthusiasm  would  lead  him  to  believe 
that  judges  had  acted  on  the  principle  in  dedding  certain  cases 
where  (in  all  probability)  the  judges  had  been  profoundly  uncon- 
scious of  any  such  prindple.  This  tendency  grew  on  him  in  later 
years.  But  it  was  hardly  to  be  ex[>ected  that  a  mind  oould  be  so 
original  and  constructive  without  this  fault.  He  did  not  state  the 
authorities  —  he  illuminated  them. 

^s  ofttimes  novel  theories,  especially  in  the  law  of  trusts,  are 
gradually  gaining  recognition  in  the  courts.  No  other  man  has  so 
influenced  the  development  of  the  law  of  fwtm-contracts  in  this 
country,  both  directly  and  thiou^  his  students  and  colleagues. 
These  subjects  engaged  him,  becaiue  they,  more  than  any  others, 
gave  larger  scope  for  his  insistence  on  the  ethical  aspects  of  the  law 
and  better  o|^>ortunity  to  make  legal  prindples  produce  just  results. 

His  direct  influence  on  legislation  began  with  the  searching  criti- 
cism to  which  he  subjected  the  Uniform  N^otiable  Instrument  Act 
in  a  series  of  artides  published  in  the  Harvard  Law  Review.  Un- 
fortunately they  came  too  late  to  effect  much  needed  changes  in  its 
provisions.  But  even  though  his  influence  was  but  slight  in  respect 
to  this  legislation,  it  was  [mifound  on  the  further  work  of  the  Com- 
mission an  Uniformity  of  L^slatlon.  He  not  only  partidpated 
therein  as  Commissioner  from  Massadiusetts,  but  either  personalty 
or  through  his  disdples,  who  have  drafted  all  of  the  subsequent  acts, 
he  has  had  a  predominatiDg  influence  in  shying  both  the  form  and 
the  amtent  of  this  work,  destined  to  be  the  foundation  of  the  com- 
merdal  law  of  the  United  States. 

Ames  was  a  great  scholar,  but  not  because  d  his  unusual 
briHianQT  of  mind,  nor  because  of  any  dogged  absorption  of  knowl- 
edge for  knowledge's  sake.  His  profound  wisdom  was  a  conse- 
quence and  an  e:q)re3sion  of  his  own  characta.    He  was  honest. 
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patient,  forceful,  true;  he  hated  deceit  and  sfaam;  he  loved  justice 
and  uprightness;  he  was  severer  m  his  judgment  of  himself  than 
of  others.  If  he  lived  the  iatellectual  life,  he  must  be  sound  and 
thorou^.  He  became  one  of  the  most  original  and  daring  of 
sdiolars  in  the  analysis  of  law  and  in  the  statement  of  its  piin- 
c^les,  but  it  was  not  because  he  jumped  at  attractive  conclusions  Cff 
generalized  from  insufficient  premises.  He  came  to  the  study  of 
law  a  well-equipped  student  of  history;  and  he  turned  a  trained 
mind  to  the  ancient  sources  of  our  law.  By  the  most  patiokt  study  ^ 
of  the  medieval  books  he  mastered  its  history;  and  so  sympatheti- 
cally that  he  not  only  knew  about  the  andent  law,  he  thought  the 
thoughts  of  the  fourteenth  century  and  divined  the  course  of  reason- 
ing that  led  to  the  rules  then  laid  down.  But  it  was  no  mere  curi- 
osity about  ancient  facts  that  led  him  to  this  study.  It  was  his 
business  to  know  the  law  of  the  present;  he  caxed  for  the  law  of 
the  past  only  for  the  light  it  threw  on  that  of  to-day.  He  believed 
that  a  real  and  fundamental  knowledge  of  present  law  could  not 
be  gained  without  a  knowledge  of  the  past,  and  his  belief  was  nobly 
justified  by  experience.  There  were  few  subjects  of  the  law,  and 
those  the  merely  modem,  in  which  he  was  not  absolutdy  eiq)^!. 
All  his  younger  colleagues  agree  that  they  learned  their  own  special 
subjects  largely  from  him.  Every  difficulty,  every  obscurity,  was 
Uluminated  by  his  mastery  of  general  principles.  His  explanations 
were  convincing;  his  discoveries  brilliant;  his  analysis  conclusive. 
The  history  of  sdiolarsh^  cannot  show  a  better  example  of  the  value 
of  applied  history  in  present-day  affairs.  Other  lawyers  have  made 
the  Year  Books  of  the  fourteenth  century  useful  for  the  solution  of 
some  particular  case:  he  made  them  the  source  of  the  most  {H-acti- 
cal  knowledge  of  current  legal  principles. 

In  originality  of  conception  Ames  was  fertfle  at  every  pomt  with 
new  si^estions.  He  never  took  up  a  chapter  of  any  subject  without 
making  some  new  contribution,  serving  to  support  a  consistent  and 
just  result.  Amidst  the  tan^e  of  variant  and  opposing  deacons 
presented  on  such  subjects  as  the  enforc^nent  of  an  assignment  of  a 
chose  m  action,  or  the  creation  of  a  resulting  trust  on  a  parol  con- 
tract to  convey  land,  or  the  rights  of  partnership  creditors  against 
individual  partners,  his  mind  was  most  at  home  in  the  satisfaction  of 
discovering  a  sound  principle  which  would  work  out  the  problem. 
His  theories  often  represented  views  which  at  that  time  no  court  had 
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yet  perceived.  But  if  there  is  any  mode  in  which  the  I^;al  scholar 
can  be  distinctively  useful,  it  is  surely  this.  The  "God  of  Things  as 
Hiey  Are"  was  by  no  means  his  favorite  legal  ddty.  He  was  an 
idealist  in  law,  and  his  supreme  gift  as  a  scholar  and  a  teacher  was 
his  constructive  legal  imagination.  He  believed  it  to  be  the  function 
f>f  the  lawyer,  and  eqiedally  of  the  teacher  of  law,  to  weld  from  the 
dedsions  a  body  of  mutually  consistent  and  coherrat  principles.  To 
his  mind  there  was  but  one  right  principle  upon  a  given  point,  and 
^if  decisions  faikd  to  recognize  it,  so  mudi  the  worse  for  the  dedsions. 
He  would  never  answer  in  the  lecture-room  a  question  as  to  the  law 
of  a  particular  state,  preferring  to  develop  the  fundamental  princ^les 
of  his  subject  as  he  conceived  it,  leaving  the  matter  there.  That  all 
the  results  of  a  mind  so  fertile  ia  theory  should  find  ultimate  accept- 
ance is  too  mudi  to  e:q>ect;  but  that  the  legal  analysis  which  he  led 
his  classes  to  make  on  his  favorite  subjects  will  be  without  influence 
on  the  law,  is  also  not  to  be  believed.  Oftoi  his  results  were  as 
satisfying  as  th^  were  always  brilliant  and  ingenious. 

In  order  to  freshen  and  widen  iiis  knowledge  of  the  law  itwas  Ames's 
habit  from  the  b^inning  of  his  career  as  a  teacher  until  the  end,  to 
change,  from  time  to  time,  the  subjects  which  he  taught  He  rarely 
tau^t  identically  the  same  subjects  two  consecutive  years.  He  also 
tardy  took  up  a  subject  without  teaching  it  at  least  several  years,  as 
he  deemed  that  necessary  in  order  to  get  a  full  grasp  of  its  piincQ>le3. 
As  a  result  of  this  habit  there  were  very  few  courses  in  the  curricu- 
hmi  of  the  school  at  the  time  of  his  death  with  which  he  had  not  made 
himsdf  familiar  by  giving  instruction  in  them;  and  those  few  he 
hoped  at  some  time  to  investigate.  He  of  t^i  said  that  he  meant  some- 
time to  teach  property,  criminal  law,and  the  conflictof  laws,  in  order 
to  ctmii^te  the  rotmd  of  his  studies.  But  with  all  his  knowledge  of 
legal  priucq>le  he  did  not  n^ect  a  minute  and  patient  study  of  the 
decisions  of  the  present  day.  For  years  he  examined  each  number  of 
the  National  Rqrarter  System  as  it  ai^>eared,  and  noted  every  case 
in  whidi  he  was  interested  on  a  sUp  of  paper.  The  accumulations  of 
the  last  year  or  two  of  his  life  filled  several  drawers  of  his  study  desk. 
This  habit  of  otamining  decisions  gave  him  a  familiarity  with  current 
law  which  lawyers  in  active  practice  sometimes  fondly  believe  can 
better  be  secured  at  the  bar;  he  was  a  master  of  the  actual  condition 
of  the  authorities.  His  colleagues  frequently  remonstrated  with  him 
ior  spending  so  much  time  in  merely  collecting  authorities  and  print- 
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ing  tbem  in  notes;  but  he  said  that  they  were  on  his  mmd,  and  he 
must  print  them  to  get  rid  of  them.  By  these  methods  he  grew  in 
scholarsbq>,  and  acquired  a  store  of  analogy  and  ability  to  follow  a 
princ^)le  through  its  widest  f^lications;  and  what  he  had  himsdf 
mastered  he  taught  his  younger  colleagues  as  well  as  his  pupils.  All 
of  his  colleagues  could,  and  did,  discuss  with  him  the  most  knotty 
problems  of  their  several  specialties  with  certainty  of  getting  aid. 
It  was  his  singular  patience  in  this  discussion  and  exposition  of  legal 
principles  with  his  colleagues  that  has  created  at  Cambridge  what) 
may  fairly  be  claimed  to  be  a  school  of  l^al  thought  as  well  as 
law  school.  His  thoroughness  of  historical  training,  his  breadth 
study,  his  mastery  of  modem  authority,  gave  him  a  readiness  in  tbe 
use  of  his  knowledge.  He  always  had  his  learning  in  hand.  He 
could  discuss  a  question  fully,  and  after  dn^iping  it  take  it  up  again 
a  year  ot  five  years  later  with  an  immediate  and  perfect  familiarity 
with  the  whole  question.  No  difficulty  could  be  raised  which  he  did 
not  think  out  to  the  end.  He  vrould  ocnne  into  the  stack  of  the  school 
the  next  day,  or  the  next  we^  with  a  solution  which  he  had  thought 
out  in  bed,  at  while  he  was  nmning  to  luncheon,  and  the  discussion 
was  lesumed.  In  the  words  of  one  of  his  yoimger  colleagues,  "He 
was  our  teacher  as  well  as  our  dear  friend  until  the  day  of  his  death; 
be  made  the  stac^  of  Austin  Hall  a  place  of  delight  for  us,  and  it  was 
with  bitter  regret  that  we  left  it  for  the  lonely  wastes  of  Langdefl 
Hall,  and  the  daily  cdloquies  with  our  master  became  a  tender 
memory." 

His  familiarity  with  the  principles  and  decisions  on  the  various 
subjects  which  he  taught  was  increased  by  the  prqiaration  of  case- 
bocAs.  Many  courses  when  he  first  assumed  them  were  not  provided 
with  case-books,  and  he  took  enthusiastic  pleasure  in  preparing  them. 
Preparation  of  a  case-book  by  him  meant  going  over  substantially 
all  the  cases  on  the  subject  to  which  the  book  was  devoted.  A  few 
selected  decisions  he  printed  for  his  students  to  read;  the  rest  he 
arranged  in  elaborate  annotations  to  the  cases  which  he  printed. 
In  all  woik  of  this  sort  which  he  did  the  analysis  and  arrangement  of 
the  subject  were  of  primary  importance  to  him.  His  mind  was  thus 
furnished  with  an  orderly  scb^ne  of  his  subject  as  well  as  with  the 
authorities  ixpon  it 

Though  not  a  trained  civilian  he  was  a  good  linguist,  having  taught 
Latin  in  a  prqiaratoTy  school  and  French  and  German  in  Harvard 
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College  as  a  young  man.  He  could,  tberefore,  readeasQy  foreign  books 
OD  the  dvil  law,  and  throughout  his  hfe  it  was  his  habit  when  puzzled 
by  a  questkm  of  theoretical  ]uriq)nidence  to  see  if  li^t  could  be 
obtained  from  the  writings  of  omtinental  lawyers.  It  was  largely 
owing  to  this  habit  and  the  benefit  which  he  felt  might  be  derived 
from  it  that  the  libiary  of  the  Harvard  Law  School  owes  its  extensive 
collection  of  treatises,  periodicab,  iq>orts,  and  statutes  of  the  modem 
civil  law. 

As  has  heai  said,  one  of  his  greatest  contrQtutions  to  legal  sch<d- 
arsh^  was  his  essays  in  l^al  history.  The  way  in  which  these  came 
to  be  written  has  been  told  by  one  of  his  most  distiaguished  pupils, 
one  of  the  founders  cA  the  Harvard  Law  Review,  Judge  Julian  W. 
Mack: 

"The  suggestioQ  that  the  Harvatd  Law  Review  be  established  met 
at  once  with  the  repose:  'Let's  consult  Mr.  Ames.  If  he  approves, 
we'll  do  iL'  The  project  received  his  cordial  support:  the  editors, 
his  encouragement  and  advice.  Naturally,  the  place  of  honor  in  the 
first  number  was  given  to  his  article  on  '  Purchase  for  Value,'  —  the 
first  of  a  long  series  of  brilUant  essays,  in  which  he  revealed  the  re- 
sults d  his  researches  in  the  history  oC  the  ccnnmoQ  law  and  equity 
and  their  i^lication  to  the  l^al  problems  of  to-day.  Throi^  the 
Review,  his  influence  has  ^[tended  far  beyond  the  students  of  Harvard 
Law  School  and  those  who  have  come  within  their  ^here  of  wcm^; 
thiouf^iout  our  country  and  England  his  contributions  to  legal  history 
have  stimulated  younger  scholars  and  have  awakened  an  interest  to 
plow  in  this  too  long  n^ected  field." 

IGs  eminence  as  a  scholar  won  due  recognition.  For  many  years 
before  his  death  he  was  the  unquestioned  leader  of  American  legal 
scholarship,  and  his  reputation  was  IntemationaL  He  was  held  in 
the  hi^iest  esteem  by  the  leading  F.nglkh  scholars, —  Professor  Dicey, 
Sir  Frederick  PoQodE,  and  Maitland,  with  whom  he  had  many  oHn- 
tnoQ  tastes  and  interests.  Maitland,  in  his  lectures  on  "Equity  and 
Forms  of  Action,"  and  Sir  Frederick  Pollock  in  his  "Contracts," 
and  in  the  pages  of  the  Law  Quarteriy  Review,  e:q)re3sed  the  highest 
appreciation  of  bis  writings. 

The  very  great  influ^ice  which  Ames  acquired  over  his  students 
and  the  members  (rf  his  own  and  other  faculties  who  came  into  per- 
sonal contact  with  him,  was  only  in  part  due  to  his  great  learning. 
He  was  a  man  of  chaiming  manners  and  most  attractive  personality; 
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at  oQ(£  tender  and  virile,  full  of  humor  and  kindliness  and  strength. 
His  voice  was  soft  and  well  modulated,  his  smile  was  winning,  and 
his  manners  were  so  modest  as  to  be  almost  shy,  and  yet  th^ 
were  dignified  without  being  in  the  least  constrained.  But  perhaps 
the  chid  reason  for  his  extraordinary  personal  charm  was  his  genuine 
simplicity.  He  was  always  gentle  of  speech,  quiet  in  manner,  atten- 
tive to  the  person  who  was  addressing  him,  and  fully  alive  to  the 
honorable  requiremoits  of  the  situation.  Under  all  circumstances 
he  was  a  gentleman,  and  a  man  of  good  wflL  Ws  courtesy  was  not 
a  matter  of  form,  for  he  was  most  informal  and  homely  in  his  mannas; 
it  came  from  the  heart  and  was  the  outgrowth  of  his  IcinHlineaa  of 
^uriL  I£s  gifts  though  many  were  not  sbowy,  and  to  make  any 
conscious  effort  to  exhibit  them  would  have  beoi  abhorrent  to  hia 
nature.  He  was  always  ready  to  keep  silent  when  under  no  duty  to 
speak..  If  some  one  else  wished  to  take  the  foreground,  Ames  was 
ready  to  stand  in  the  background  and,  if  necessary,  give  a  little 
quiet  assistance  to  the  man  who  was  in  front;  yet  no  one  was  long 
associated  with  him  without  recognizing  his  quality  and  being  in- 
jured by  it 

No  man  ever  was  less  formal.  So  \aog  as  he  was  sure  he  was  not 
infrin^ng  upon  the  rights  of  others,  he  was  oblivious  to  their  com- 
ments. He  woidd  go  at  a  dog-trot  through  the  streets  of  Cambridge, 
or  even  Boston,  without  its  ever  occurring  to  him  that  he  mi^t  be 
malring  people  staie.  He  absolutely  lacked  self-consdousness  about 
unessentials;  but  no  man  could  be  more  punctilious  with  r^ard  to 
a  thing  that  might  hurt  the  feelings  (rf  another.  On  anything  that 
seemed  to  him  to  involve  a  matter  of  princ^)le,  however,  he  was 
firm  as  adamant;  and  l^al  rights  appeared  to  him  to  involve  prin- 
dplo.  A  neighbor  could  have  the  coat  off  his  back  if  he  needed  it; 
but  if  he  stopped  up  a  right  of  way  it  was  war  to  the  bitter  end. 

His  standards  of  conduct  were  the  highest,  both  for  himself  and 
fcff  the  profes^on  of  teaching.  No  merely  intdlectual  powers  ondd 
compensate  in  his  judgment  for  the  hii.  in  a  teacher  of  a  strong  sense 
of  duty  and  honor.  He  had  an  almost  over^r^ned  sense  of  personal 
honor  and  int^ty,  and  if  he  was  ever  unjust  it  was  toward  some 
one  who  he  thoi^t  fdl  below  the  sound  standard  of  truth  and  duty. 
He  now  and  then  judged  a  man  by  a  very  little  thing,  a  chance  word 
or  a  thoughtless  act  which  seemed  to  him  to  indicate  a  selfish  or 
comqit  heart    But  in  sfute  of  the  sometimes  slight  ground  for  his 
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o[niuoii,  lie  seldom,  if  ever,  erred  in  liis  condemnation.  He  was  more 
apt  to  be  unduly  kind  to  bis  imperfect  fellows.  He  was  very  fond  of 
tbe  society  of  his  friends;  and  he  had  that  rarest  of  qualities,  a 
genuine  interest  in  the  problems  of  others  oigaged  in  woi^  similar 
to  his  own. 

He  had  great  mental  akrtness  and  readiness  of  mind.  No  one 
ever  got  ahead  of  him  in  repartee.  In  convocation  he  delighted  to 
lie  in  wait  and  pounce  with  genial  wit  on  the  unwary.  One  anecdote 
is  characteristic  of  his  enjoyment  of  two  points  of  view.  A  Yale  man 
who  had  just  finished  his  final  law-school  examinations  came  up  to 
him.  "I  want  to  tell  you,  Mr.  Ames,  what  a  lucky  fellow  I  con- 
sider mysdf,  to  have  had  tbe  best  coQc^  and  then  the  best  law 
schocd  in  the  wtnid."  "I  am  voy  ^ad,"  was  the  answer,  "  I  fed 
that  same  way  about  myself."  "Why,"  the  Yale  man  exclaimed, 
"were  you  from  Yale?"  "No,"  said  Mr.  Ames  with  a  smile,  "I  was 
from  Harvard." 

Ames  led  the  life  of  a  scholar,  and  his  work  was  largdy  in  the 
world  of  books  and  of  abstract  ideas.  "He  was  a  pacifier  of  disputes, 
and  loved  peace  so  long  as  it  was  consistent  with  righteousness.  But 
litose  who  knew  him  saw  in  him  that  combination  of  courage  with 
gentleness  and  self-discipline  which  in  other  days  ant^  circumstances 
has  given  fame  on  the  field  of  battle,  and  whidi  mariced  a  ^irit- 
ual  Hnfihip  between  him  and  Sir  Philip  Sdney  and  the  Chevalier 
Bayard. 

But  his  intellectual  modesty,  never  abating,  destined  him  to  remain 
always  better  known  to  his  oolle^ues,  friends,  and  ptqnls  than  to 
the  profession  at  laige.  He  commanded  instantly  and  universally 
tiie  admiration  of  those  with  whom  he  was  thrown.  Tbe  scholar 
was  req>ected,  the  teacher  esteemed,  but  the  wise-hearted  man  was 
bek>ved.  By  the  students  he  was  affectionately  called  "The  Good 
Dean."  His  genuine  interest  in  their  woA,  his  lofty  ideals  of  the 
true  lawyer,  bis  personal  charm,  won  their  hearts.  They  came  to 
bun  atalltimesandwith  all  sorts  of  troubles.  He  cleared  up  l^al  diffi- 
culties and  cabled  financial  panics;  he  stiffened  moral  fiber,  padfied 
anger,  and  gave  advice  upon  settlement  in  life.  He  filled  a  great 
place  in  the  life  of  his  pupils,  and  they  loved  htm,  and  took  him  as 
a  model  of  the  gentleman  and  the  scholar.  It  was  fortunate  for  the 
hai  of  the  country  that  he  was  a  man  who  could  make  goodness 
attractive.    Sudi  a  forceful,  virile  character  as  his  every  young 
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man  oould  wish  to  acquire  for  himself;  yet  a  conscience  as  white 
as  Ames's  was  an  ideal  which  no  one  hoped  to  attain.  He  soomed 
anything  mean  or  tmderhaiKl,  from  unsportsmanlike  conduct  on 
the  ball-field  to  chicanery  at  the  bar;  and  no  pupil  of  his,  asking 
himself  what  Ames  would  think  of  such  a  tndi,  could  knowin^y 
engage  in  a  crooked  schone.  To  admire  and  love  Ames  was  bett^ 
preparation  for  a  high-minded  practice  of  the  profession  than  the 
profoundest  study  of  the  codes  of  l^al  ethics.  The  American  bar 
is  a  ^  bett^  body  because  he  inspired  eight  thousand  lawyers 
with  a  little  of  his  high  enthusiasm  for  honor  and  equity. 

He  retained  his  affection  for  his  pi^nls  and  his  interest  in  them  after 
their  graduation.  Few  men  who  have  come  badt  to  see  him  can 
forget  the  quick-kindling  ^ance  of  reo^nition,  the  firm  hand-dasp, 
and  the  hearty  "Why,  how  do  you  do?"  He  was  proud  above  all 
of  their  loyalty  to  the  school,  and  rdied  upon  it  as  the  final  security 
of  its  continued  prosperity. 

His  death  fell  on  his  school  and  his  former  pupils  as  a  numtong 
blow.  To  the  older  students  who  had  grown  to  know  him  wdl,  it 
was  a  personal  grief.  To  his  pt^nls  throughout  the  world,  it  brought 
a  sense  (A  loss.  Fnsn  CaHfomia,  from  Hawaii,  from  Switzerland,  as 
wdl  as  frwn  Bostcm  and  New  York  and  Chicago,  they  wrote  of  thmr 
love  and  their  sorrow. 

"Great  as  was  his  work,  we  already  know  that  he  was  greater 
than  his  work;  and  we  feel,  beyond  our  knowing,  that  bai^  of  the 
scholar  and  friend  whom  we  have  loved  and  honored  there  was  a 
wealth  of  character  and  a  nobiKty  of  nature  which  could  only  be 
dunly  ajqmehended  even  by  those  who  knew  him  best.  But  it  is  by 
this  tt^oi  —  even  more  than  by  his  learning  and  the  sweetness  and 
diaim  of  his  personality  —  that  we  shall  know  him  and  shall  forever 
claim  him  as  our  owil  For  it  is  in  this,  rather  than  in  any  achieve- 
ment, that  we  find  his  real  greatness."  "He  swayed  the  hearts,  as 
well  as  the  minds  of  his  students.  There  are  thousands  of  men 
to-day  whose  grief  is  real  because  Ames  is  dead."  "Sis  amiable 
disposition  and  his  cordial  welcome  to  the  young  student  have  made 
him  the  central  figure  in  the  minds  of  those  thousands  of  graduates 
who  at  this  mom^t  all  over  the  countiy  lament  his  loss." 

"No  other  man  with  whom  I  have  come  in  omtact  has  made  sudi 
an  impres^on  upon  me,  or  awakened  in  me  such  a  strong  admiration 
and  desire  to  serve.  I  have  often  thought  that  if  the  days  of  war  wa:e 
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to  come  again  with  men  following  chosen  leaders.  Dean  Ames  is  the 
one  under  whom  I  should  want  to  enlist  He  was  the  kind  of  man 
one  worshqis  and  would  die  for.  I  have  never  felt  the  same  about  any 
other  man  I  have  ever  known."  "I  doubt  if  there  ever  was  more 
genuine  sadness  over  the  death  of  a  man  by  the  mtai  very  much 
younga:  than  he  than  in  the  case  of  Dean  Ames.  The  Law  School  is 
a  very  blue  place  these  days,  and  it  will  be  another  year  before  the 
students  can  reconcile  themselves  to  the  death  of  the  '  Good  Deaiu'  " 
The  following  resolutions,  adopted  by  the  students  of  the  School 
immediately  after  his  death,  show  the  esteem  and  love  of  the  stu- 
dents for  him: 

"Resohed:  —  That  we,  the  students  of  the  Harvard  Law  School,  ex- 
pressourdeep  sorrow  at  the  loss  of  one  whom  we  reveredas  a  teacher  and 
loved  as  a  friend. 

"His  zealous  and  open-minded  search  for  the  real  truths  of  law  com- 
manded OUT  admiration;  his  earnest  effort  to  attain  justice  and  equity 
without  sacrifice  of  logical  precision  won  our  respect;  his  own  tirdess 
enei^  and  his  warm  personal  interest  in  our  labors  and  difficulties  were 
and  will  continue  to  be  our  inspiration." 

An  through  his  life  he  was  possessed  of  great  bodily  vigor.  Ute 
captain  of  his  baseball  team  in  college,  he  retained  his  interest  in 
athletics  to  the  last  His  services  as  cliairnian  of  the  Athletic  Com- 
mittee are  well  known  to  all  Harvard  men.  He  was  a  Uttle  out  of 
sympathy  with  what  he  r^;arded  as  excesses  of  modem  college 
athletics,  but  he  stUl  enjoyed  a  good  game  His  ^>ecial  delight  was 
in  fanmng.  He  had  spent  a  year  of  ill  health  while  in  college  on  a 
New  Hampshire  farm,  woiking  hard  with  the  other  hands,  and  in 
the  course  of  a  year  fully  re&tablished  his  health.  He  spent  every 
summer  in  farming,  first  at  Yoik  and  later  at  Castine.  There  he 
lived  a  delightfully  free  life,  working  in  the  hay-fidd  or  cho[^ing 
in  the  woods  all  day,  and  only  breaking  the  long  hours  at  noon  by  a 
vigorous  swim  io  his  mill-pond;  but  devoting  his  evenings  and  rainy 
days  to  the  study  of  law,  and  particularly  of  legal  history.  Until 
his  duties  in  connection  with  the  meetings  of  the  American  Bar  Asso- 
ciation called  him  away,  he  sp^it  the  whole  of  every  summer  in  this 
delightful  refreshment  All  his  life  he  kept  his  body  in  sound  con< 
ditioQ  by  physical  ezerdse.  He  seldom  walked.  He  ran  regularly 
across  the  field  between  the  school  and  his  house,  and  even  through 
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Cambridge  and  Boston.  When  remonstrated  with  for  his  hard  and 
steady  woik  and  warned  that  he  would  have  to  take  a  rest,  his 
answer  was  an  offer  to  run  a  two-mile  race  with  the  remonstrant, 
and  he  would  doubtless  have  won  it 

His  skill  in  business  affairs  was  not  inconsiderable.  When  he 
printed  his  first  case-book  he  never  expected  any  return  from  it, 
and  at  first  he  was  out  of  pocket  Hs  "Bills  and  Notes"  did  not 
pay  for  itself  for  several  years.  But  with  the  spread  of  the  case 
system  to  other  law  schools  and  with  the  Increase  in  nmnbers  at 
Cambridge  the  sales  grew  eaonnously,  and  his  inocone  from  the 
sales  of  his  books  doubtless  exceeded  the  amount  of  his  salary  for 
many  years  before  his  death.  He  invested  wisely,  and  was  not  a 
poor  man  wh^i  he  died.  But  a  large  part  of  his  income  was  not 
invested  for  himself.  He  was  one  of  the  most  charitable  men  alive. 
He  gave  to  everything  tie  thought  good.  He  was  liberal  in  his  con- 
tributions to  his  church,  to  his  charities,  and  to  all  objects  of  dvic 
improvement.  To  the  Law  School  he  was  one  of  the  greatest  bene- 
factors. He  contributed  money  regularly  for  the  purchase  of  expen- 
sive books  for  the  Ubraiy,  which  he  did  not  feel  quite  justified  in 
buying  with  the  funds  of  the  school.  But  the  poorer  students  knew 
most  about  his  generosity.  The  loan  fund,  while  he  administered 
it,  was  never  empty  to  a  worthy  ^)plicant;  and  it  is  larger  by  many 
thousand  dollars  by  reason  of  his  anonymous  contributions. 

He  was  unalterably  o[^>osed  to  anything  like  show  or  display,  and 
refused  to  advertise  the  school  in  any  way.  When  Langddl  Hall 
was  opened,  and  the  faculty  voted  to  celebrate  the  occa^on  by  an 
oration,  he  acquiesced  and  mvited  an  orator;  but  he  was  immensely 
relieved  when  the  orator  was  unable  to  come,  lliis  quality  was  an 
abject  of  his  p»3onal  modesty.  Anything  which  savored  of  sdf- 
praise  was  most  distastdul.  The  memory  of  his  life  and  woiks  will 
be  cherished  where  he  would  have  it,  —  in  the  hearts  of  his  pi^ils. 
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THE  PRINCIPAL  SOURCES  CONSULTED. 

(See  Ualtlud's  ucoont  of  these  NOicea  !a  the  Politick  Sdence  Qouterir  for 
Sqrtember,  1889.} 

I. 

RECORDS  AND  REPORTS  OF  CASES. ' 

FiAOXA  Anglo-Nosiunnica:  M.  M.  Bigelow,  1S79.  A  collection 
of  all  recorded  litigations  from  1066  to  1195,  collected  fnmi  the 
chronicles. 

KoTULi  Cusi2  Regis,  1195-1199  (Record  Commission);  Vol.  I., 
feffi^fRichardZ.;  VoLII.,  lemporejobn:  editedbyPalgrave.  The 
extant  rolls  of  the  reigns  of  Richard  L  and  John.  Hiese  rolls 
are  not  r^wrts  of  judicial  proceedings,  like  our  modem  rqx>tts, 
but  contain  the  offidal  record  of  litigation  in  the  King's  Court, 
made  out  of  court  and  enrolled.  They  contain  a  statement  of  the 
dispute,  the  proceedings,  and  the  judgment,  with  a  brief  statement 
of  the  reasons  for  the  judgment.  The  series  of  these  rolls  (called 
the  plea  rolls)  runs  from  the  time  of  Richard  I.,  and  is  the  earliest 
continuous  series  of  judicial  records  in  Europe.  The  number  of 
extant  rolls  is  enormous.  The  volume  of  litigation  in  the  middle 
ages  was  greater  in  pn^rtion  than  at  present. 

Abbkeviatio  FiAcrrOKiiii,  1194  to  1337  (Record  Commission). 
This  was  a  collection  of  rolls  made  in  the  reign  of  Elizabeth  by 
a  lawyer  of  that  period,  who  took  from  the  old  rolls  the  part 
most  useful  to  him.  The  collection  is  to  a  large  extent  fragmen- 
tary. The  rolls  were  taken  mostiy  from  the  King's  Court; 
there  are  a  few  assize  rolls,  and  some  rolls  of  Nisi  Prim  trials  in 
London. 

Bkacton's  Note  Book,  121S  to  1340,  3  vols;  ed.  Maitland.  A 
selection  of  rolls  from  the  reign  of  Henry  HI.,  caJIed  Bracton's 
Note  Book,  because  they  appear  to  be  rolls  selected  by  Bracton 
and  used  by  him  in  compiling  his  treatise.  Almost  all  of  the  rolls 
furnish  le^  information.  This  bo<^  was  doubtless  afterward 
used  by  Fitzherbert,  but  disappeared  and  was  not  found  again 
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till  1824.    Until  Professor  ^^ogradoflE  recently  found  out  what 
it  was  its  value  was  unknown. 
Pleas  of  the  Crown  for  the  County  of  Gloucester,  1225;  ed. 
Maitland.    Hie  complete  criminal  rolls  of  a  tena  of  the  eyre 
held  in  Gloucester. 
Selden  Society  Publications: 

Vol.  I.  Select  Pleas  of  the  Crown,  1200  to  1225. 

Vol.  n.  Select  Pleas  in  Manorial  Courts,  tempore  Heniy  HI. 

and  Edward  I. 
,  Vol.  m.  Select  Ovil  Pleas. 
Vol.  IV.  Select  Pleas  in  Courts  Baron. 
Vol.  V.  Leet  Courts  of  the  City  of  Norwidi. 

These  publications  show  the  broad  field  of  the  rolls.    Every 
kind  of  court  had  its  series  of  rolls. 
Yeas  Books.  These  are  records  of  a  different  kind,  bang  reports  of 
proceedings  in  court.    The  reporter,  who  is  in  court,  takes  notes 
of  all  valuable  things  said  or  done  in  the  court.    We  have  the 
oral  argument  of  the  parties  and  the  observations  of  the  judges, 
rather  than  set  decisions  of  the  court.    The  proceedii^  show 
the  process  of  arriving  at  some  conclusion  as  to  the  presenta- 
tion of  an  issue  for  trial.    The  reports  thus  differ  from  modem 
reports,  which  deal  simply  with  the  argument  and  dedsioa  of 
an  issue  of  law. 
The  Year  Books  cover  the  time  between  Edward  I.  and  Henry 
Vm.,  but  not  in  an  unbroken  series, 
(o)  The  old  Year  Books.    These  were  printed  in  quarto  form,  a 
year  or  more  m  a  volume,  at  various  times  and  in  many  editions 
from  1490  to  1650.   They  were  printed  as  written,  in  law  French, 
usually  without  annotation,  and  paged  by  regnal  years. 
(b)  The  folio  Year  Books.    In  1679-16S0  Sergeant  Maynard  pub- 
Ushed  a  uniform  edition  of  the  year  books  abeady  printed  in 
folio,  with  marginal  annotations,  and  with  one  volume  (the  first 
part)  printed  for  the  first  time  from  manuscript.    This  edition 
consisted  of  eleven  parts,  as  follows: 

Part  I.  (known  as  Maynard's  Year  Book),  containing  (i)  Mem- 
oranda in  the  Exchequer  in  the  time  of  Edward  I.    (a)  Re- 
ports of  the  years  of  Edward  II.  entire. 
This  part  is  paged  continuously;  most  of  the  other  parts  are 
paged  like  the  quarto  Year  Books,  by  regnal  years. 
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Part  n.  i-ao  Edward  m. 

Part  m.  21-30  Edward  m. 

Part  IV.  40-50  Edward  m. 

Part  V.  Book  of  Assizes  (Liber  As^ssanun),  containing  reports 
of  proceedings  at  the  Assizes  during  the  entire  reign  of  Ed- 
ward m.;  paged  continuously. 
Here  occurs  a  break;  there  are  no  reports  published  during 
the  reign  of  Richard  11. 

Part  VI.  Henry  IV.  and  Henry  V. 

Part  Vn.   1-20  Henry  VI. 

Part  VnL  21-39  Henry  VI. 

PartK.  Edward  IV. 

Part  X.  The  Long  Quinto:  a  different  and  very  long  rqwrt 
of  the  fifth  year  of  Edward  IV.;  a  shorter  r^wrt  occurs 
in  regular  order  in  Part  DC. 

Part  XI.  Edward  V.,  Richard  m.,  Henry  VII.,  Henry  VHI. 
(c)  The  Translated  Yeas  Books.    The  English  Rolls  Commission 

is  now  engaged  in  printing  a  critical  text  and  translation  of 

the  years  which  have  been  omitted  from  the  already  printed 

texts.    These  books  have  been  edited  by  Pike  and  by  Horwood. 

They  began  with  21  &  33  Ed.  I.,  the  earliest  year  found  in  man- 
uscript, and  have  covo'ed  all  the  years  found  of  Edward  I.  and 

most  of  the  unprinted  years  of  Edward  IH. 

n. 

TEXT  BOOKS. 

DiALOGUs  DE  ScACCABio.  1 1 78-1 1 79.  A  treatise  on  the  organiza- 
tion of  the  Exchequer. 

Glanvill's  TaACTATus  DE  Legibus  et  Constjetddinibus  Rbgni 
Anglee:  written  between  1180  and  1189.  It  is  the  oldest 
treatise  on  Teutonic  law.  It  is  written  in  Latin,  and  is  confined 
to  proceedings  in  the  King's  Court 

Bracton's  Treatise  on  the  Laws  op  England.  This  was  a 
treatise,  written  in  Latin,  on  the  entire  law  of  England.  It  is  the 
most  important  woric  on  medieval  law,  and  the  best  treatment  of 
the  entire  body  of  the  common  law  before  the  time  of  Blackstone. 
It  was  written  in  the  reign  of  Henry  HI.  (1256-1259),  and  rep- 


d  by  Go  Ogle 


32  LECTURES  ON  LEGAL  HISTORY. 

resents  the  law  as  administeFed  by  the  chief  judges  of  that  reign. 
It  is  a  disputed  question  how  much  Bracton  was  influenced  by 
the  Civil  Law.  He  founded  his  statements  on  decided  cases, 
which  he  cites  exactly  in  the  mann^  of  modem  writers  on  the 
common  law;  a  widely  different  method  bam  that  of  the  dvil 
lawyers.   The  contents  of  his  treatise  are  as  follows: 

Book  I.  Persons. 
Book  n.  Personal  property. 
Book  m.  Actions,  and  criminal  law. 
Book  IV.  Various  as^zes. 

Book  V.  Real  actions  based  on  title  (writ  of  rig^t  and  of  war- 
ranty). 
Biacton's  Treatise  was  first  printed  in  Latin  in  the  dxteoith 
and  seventeenth  centuries;  it  tias  been  reprinted  in  the  Rolls 
series  with  a  poor  English  translation. 

Bracton  was  followed  by  a  mmiber  of  treatises  which  did  not 
add  much  to  the  knowledge  of  law  obtained  from  his  treatise. 

Fleta:  about  1396;  adds  a  littie  to  Bracton  as  to  the  fonn  of  ad- 
ministering the  law. 

Bsttton:  a  few  years  hiter.  A  littie  clearer  than  Bracton  in  some 
places.  It  is  the  first  treatise  written  in  law  French.  A  good 
edition  by  Nichols  was  published  in  1869. 

Hengbam  Magna,  Hengbau  Minos,  and  the  Old  Tendses  are 
special  treatises  of  considerable  value. 

Littleton's  TENuitEs  (time  of  Edward  IV.)  with  Coke's  aoncta- 
tions  is  the  classical  work  on  the  feudal  land  law. 

Doctor  and  Student  (time  of  Henry  VHI.),  a  desultory  woA. 

There  were  also  a  number  of  ancient  collections  of  writs: 
(i)  Old  Natura  Breviiun. 

(2)  Registrum  Omnium  Brevium. 

(3)  Fitzherbert's  Natura  Breviiun. 
MoDE&N  Histories  of  the  Law: 

Hale's  History  op  the  Common  Law,  1713:  incomplete. 

Reeve's  History  of  English  Law,  1787.  A  remarkable  book, 
before  its  time;  but  so  much  has  been  brought  to  light 
since  then  that  it  is  somewhat  inadequate.  An  edition  of 
1869,  by  Finlason,  is  a  poor  performance;  see  a  review  of 
it  by  Brunner,  8  Am.  L.  Rev.  138. 
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Csabbe's  Kstoey  o?  Enoush  Law:  an  indiSerent  work. 
Pollock  and  Maitlakd's  History  of  English  Law  to  the 
time  of  Edward  I. 

m. 

STATUTES. 

Thosfe's  Ancient  Laws  and  Institutes  ov  England.    Contains 

all  known  Anglo-Saxon  laws. 
Stdbbs's  Select  Chartebs. 
Mqdebn  Statutes  may  be  consulted  in 

(i)  Statutes  of  tlK  Realm  (Kecord  Commission),  Henry  VL 

to  1800. 
(a)  Statutes  at  Large:  the  more  convenient  foim,  from  Henry 
n.  to  the  present  time. , 

IV. 
MISCELLANEOUS. 

Eelhak's  Nobuan-Fbench  DicnoNAKY,  a  vocabulary  of  law 
French. 

Wbkst's  Court  Hand  Restobed  helps  one  understand  the  con- 
tractions in  the  old  books. 

The  Abbidghents,  which  contain  short  abstracts  of  decided  points, 
arranged  in  alphabetical  order  of  subjects,  like  a  modem  di- 
gest; they  are:  Statham's,  the  earliest;  Fitzherbert's;  Broke's. 
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The  subject  treated  m  these  lectures  is  the  origin  and  development 
of  the  ideas  of  crime,  tort,  contract,  pn^ierty,  and  equity  in  our  law. 

The  conunon  law  is  essentially  of  Teutonic  origin,  and  came  from 
two  sources:  An^^o-Sazon  law  and  Norman  hiw,  Norman  law  being 
Prankish.  Roman  law  had  little  influence  on  the  common  law. 
Some  doctrines  of  Roman  law  were  introduced  by  Bracton,  but  fewer 
than  is  ccsnmonly  su[^)osed.  Roman  law  has  chiefly  influenced  the 
Ecdesiastical  Courts  and  certain  doctrines  of  Equity.  Nothing  in 
our  law  corres^nds  to  the  almost  complete  Romanizing  of  the  law 
in  France,  or  to  the  so-called  "Recq)tion"  of  Roman  law  in  G^- 
many.  The  F.nglinT\  law  is  more  German  than  the  law  ol  Germany 
itself. 

The  Anglo-Saxon  and  the  Franco-Noiman  law  had  mudi  in  com- 
mon; but  the  Franco-Norman  is  vastly  more  important  Where  the 
two  came  into  conflict,  after  the  Norman  Conquest,  the  Saxtm 
yielded;  with  striking  excqiticms  in  the  case  of  dty  customs,  espe- 
cially those  of  London.  The  b^jinnings  of  om-  law  are  therefore  to 
be'sought  in  the  Prankish  law,  the  basis  of  the  Franco-Normai^. 

The  law  of  the  Salic  Franks  b  the  oldest  of  the  German  folk-laws 
known  to  us,  bdng  published  about  the  year  475  A.  D. 

Salic  Cocbts.  The  law  was  administned,  under  the  Salic  law,  Ik  - 
popular  courts,  called  Hundred  Courts.  These  courts  administered 
customary  law.  AH  the  freemen  were  the  judges,  and  the  court 
was  much  like  a  town  meeting,  and  matters  were  decided  by  popular 
vote.  There  was  also  the  Duke's  or  King's  court,  dealing  with  more 
important  cases;  and  in  this  court  principles  of  law  prevailed  which 
were  in  some  reelects  different  from  the  customary  law.  The  issues 
were  determined  usually  by  wager  of  law,  but  sometimes  by  the 
ordeal. 

Fraheosh  Cocbts.  The  Frankisfa  oourts  wtre  the  same,  but  the 
influmce  of  the  nyal  court  was  greatly  increased.     Charlemagne 
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divided  his  emfnie  into  judicial  districts;  and  tmssi  domnici,  or 
conunissioneis,  travelled  from  district  to  district,  acting  as  his  rep- 
resentatives.   The  existence  of  county  courts  is  a  mooted  question. 

NoKiUN  Courts.  The  Nopnau  courts  are  substantially  the  same 
as  those  of  the  Frankish  Empire,  but  in  the  pc^ular  courts  issues  were 
tried  by  wager  of  law  Aid  never  by  ordeal,  and  in  the  royal  court  by 
wager  of  battle,  and  later  by  jury,  an  institution  of  Frankish  origLo. 

Anglo-Saxon  CoDBTS.  The  An^o-Saxon  courts  were  much 
the  same.  The  ordinary  court  was  the  hundred  court,  which 
met  each  month,  and  the  suitors  or  freemen  of  the  hundred  were 
the  judges.  There  was  also  a  Shire  moot  or  County  court  held 
twice  a  year.  It  was  a  popular  court,  all  the  suitors  being  judges,  as 
in  the  Hundred  court  The  sheriff  presided,  but  was  in  no  sense  the 
judge  of  the  court.  Hk  jurisdicticn  of  the  Shire  moot  was  the  same 
as  that  of  the  Hundred  moot.  The  plaintiff  was  not  allowed  to  pro- 
ceed in  the  Shire  imless  he  had  thrice  demanded  his  right  in  the 
Hundred.  If,  after  the  Shire  moot  had  fixed  a  fourth  day,  the  defend- 
ant failed  to  ^ipear,  the  plaintiff  obtained  satisfaction  in  the  Shire 
moot.'  lliere  was  also  a  royal  court,  the  \^^tenagemote.  The  plain- 
tiff was  not  allowed  to  spp\y  to  this  court  unless  he  had  tried  the 
Hundred  and  Shire  moot  in  vain.'  The  trial  was  commonly  by  ordeal 
or  by  wager  of  law. 

After  the  Norman  Conquest,  the  popular  courts  were,  as  before, 
the  County  Court  and  the  Hundred  Court;  where  the  Himdred 
Court  fell  within  a  manor,  it  became  the  Court  Baron. 

The  popular  courts  never  were  courts  of  record,*  and  the  suitors 
continued  to  be  the  Judges.  Wager  of  law  continued  to  be  the  com- 
tncHi  mode  of  trial,^  though  a  jury  mi^t  be  allowed  by  ^>edal  grant 

'  I  StiU)be  Const  Hist  13s. 
»  X  Stubbs  Conjt.  Hist.  135. 

*  The  Court  Baron  ftnd  Hundred  Court;    ' 

I  Leon.  316,  Lord  Cobh&m  and  Brown's  Case  (Frfcholders,  /.  e.,  suitors,  are  {udges 
in  Court  Barofi);  (1S19)  Hidn^*.  Breare,aB.ftA].473;  (1S46)  Brownv.GilI,3  C.B. 
8fii,  873,  and  cases  dUA;  (18  }ac)  Aimyn  v.  AppJetoft,  Cro.  Jac  583;  (4a  Eliz-) 
Fill  V.  Towen,  Cro.  Gliz.  791,  Noy,  ao;  {ii-19  Eliz.)  Anon.,  Godb.  49;  s.  c.  Lovell  V. 
Golstoi>,|Godb.  68;  (S  Will.  HI.)  Lambert  e.  Thornton,  iLd.  Kay.  91;  (3  Anne)  Tonkin 
a.  CiAa,  1  Ld.  Ray.  860,  863;  (33  Car.  IL}  Eure  1.  Wells,  T.  Jones,  m;  (30  EUz.) 
Uelwich  t.  Lutei,  4  Rep.  16. 

Hie  County  Court; 

(as  Car.  U.)  Anon.,  i  Mod.  170;  (iSjg)  Jones  ».  Jones,  5  M,  ft  W.  5*3- 

*  a  Inst  143:  "Of  common  ilgbt  ft  by  conrse  of  law  all  pleas  therein  (Court 
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or  custom.  Indeed  these  courts  maintained  these  diaracteristics 
down  to  the  present  century.  A  p(^ular  court  had  no  power  to  seize 
and  sell  property  on  execution,  but  must  proceed  by  distraint* 

The  jurisdiction  of  the  Court  Baron  was  cwifined  to  cases  where 
the  amount  claimed  was  under  forty  shillings,  unless  it  had  a  greater 

Banm)  ue  detetmiiuble  by  wager  of  law,  and  yet  by  pttacdptiaa  the  knd  may 
prescribe  to  detennine  them  by  juiy." 

The  City  Law,  77: 

"If  a  freeman  within  the  City  be  impleaded  by  way  of  treqx»  for  goodi  taken  or 
for  battery  where  no  blood  b  drawn,  nor  no  wound  apparent;  and  for  other  titapBtae 
•ui^KMed  to  be  done  against  the  peace,  luch  a  freeman  ao  impleaded  may  wage  and 
make  hie  law  by  the  usage  of  the  City,  that  he  is  not  culpable,  with  seven  hands  as  is 
aforesaid."  (See  also  ibid.  41;  "when  any  defendant  in  plea  of  debt  oc  ether  attion 
personal  wigeth  his  law  as  a  freeman,"  &c.) 

Modus  tencndi  unum  Himdredum:  Kastell,  Law  Tracts,  410  G. 

"Et  nota  que  lid  issue  poet  chascun  home  prendre  eo  chascun  pleynt.  Et  de  fw 
oryM  ehttxwt  bent  qui  tott  iuve  fraidn  four  vt  ky  quyl  traverse  lea  choaes  que  mayn- 
teynt  sa  accyoa  come  le  debet  ca  ots  de  dette  et  le  detynt  eo  ou  de  detinue,  et  linfrin- 
dre  en  OH  de  covenant,  et  la  piiat  en  pryse  des  avers. 

"Et  nota  que  en  pie  de  trespass,  Q  din  que  n'est  de  lyen  coiq)^>Ie,  et  nir  oeo 
leDdra  sa  ley."  1 

Lib.  de  Antiq.  Legibus,  34:  the  aldermen  and  dtizens  said  the  Custom  of  Londtm 
was  "quod  dves  Londoniarum  debcnt  se  defendeie  de  morte  hominis  per  36  hominea 
juntas  et  per  transgressione  venus  regem  per  la  et  versus  alium  s^tlma  manu." 

RbM.  Law  Tracts,  410  B.,  C: 

"Ore  £ayt  a  dire  en  quat  maner  poet  borne  prendre  issue  en  courte  baron  aur  lei 
[deynta.  Et  saches  que  home  poet  issue  prendre  per  comen,  ley  per  aameoemeDt  de 
Buyte,  et  per  aleyement  et  per  conysauncc" 

H  Com.  Dig.  47a,  Comity  (C  ri): 

"If  a  suit  be  in  the  County  Court  by  JuOidet,  the  trial  'diaU  be  by  a  Juty.  So  I9 
prescription,  it  may  be  in  a  suit  by  plaint;  but,  without  a  prescription  for  it,  in  a 
suit  by  plaint,  the  trial  shall  be  by  wager  of  law,  or  examination  of  witnesses." 

>  Y.  B.  4  Hen.  VI.  17,  1.  "The  ofMim  of  Maxhh,  J.,  and  of  the  whole  court 
was  that  if  one  recovers  in  a  court  baron,  those  of  the  court  bave  no  power  to  make 
execution  to  the  plaintifi  of  the  defendant's  goods,  but  they  may  distrain  the  defendant 
after  judgment  and  retain  the  distress  in  thedr  hands  in  safe  keeping  until  the  defend- 
ant has  satisfied  the  plaintiff  for  that  of  which  he  is  condemned.  Qiit>d  nolo. 
Qmm  foM  of  this  matter.     Vtdt  Lib.  Int.  fed.  166." 

Cj  Jac  I.)  Trye  ».  Burgh,  Noy,  17: 

"Adjudged  that  a  bayiy  of  a  court  baron  upon  judgment  there  given  and  a  Ittari 
faaat  awarded,  cannot  sell  the  goods,  ft  so  levy  the  moneys,  without  q>ecial  custom. 
See  4  Hen.  VI.  17;  38  Ed.  m.  3.  That  he  may  deliver  the  goods  to  the  tccoverer. 
That  the  lord  may  sell  a  distress  taken  for  a  fine." 

(43  GHz.)  Pell  e.  Towers,  Noy,  m.  ,  .  .  WAUfxsLEY,  J. ',  .  ,  "You  may  add 
anything  to  a  Court  Baron  by  prescTiption;  as  to  sell  goods  talcen  In  executim  upon 
a  judgment.  Affirmed  nov  here,  wbcnas  otberwiae  It  bath  been  held  that  yon  could 
not" 
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Jnrisdicticra  by  i»escrq>tioa; '  in  that  case  it  became  a  oouit  oi 
record.' 

The  County  Court  had  jurisdictioii  of  debt,  detinue,  and  other 
personal  actions,  not  being  vi  et  antds,  under  the  value  of  forty  shil< 
lings;  of  replevin,  by  the  Statute  of  Mailbiidge  (52  Hen.  m.  3t); 
and  of  trespass;  but  if  the  plaintiff  afiOnns  the  value  of  forty  shil- 
lings action  is  suspended  by  the  Statute  of  Gloucester.* 

Iliere  was  no  jurisdictiDQ  in  the  County  Court  of  a  plea  vi  et 
anms,*  of  debt  or  detinue  of  forty  shillings  or  above/  of  woimds  or 
mayhem,*  of  deceit  or  maintenance,  or  of  forging  a  false  deed.  Nor 
vas  there  jurisdictioa  of  account,  though  under  forty  shillings;  for  a 
sheriff  cannot  assign  auditors,  who  are  judges  of  record.*  The  County 
Court  could  entertain  no  action  of  debt  on  record  or  specialty,  and 
no  plea  by  plaint  of  freehold/  nor  a  plea  of  charters  for  land  of 
fredwld  or  inheritance. 

The  Royal  Courts  after  the  Norman  Conquest  were:  (i)  Curia 
Segis;  afterwards  divided  into:  King's  Bendi,  principally  for  crim- 
inal cases;  Exchequ^,  for  revenue  cases;  Common  Pleas,  for  ordi- 
nary litigation.  (3)  Justices  in  Eyre;  the  Successors  of  the  Prank- 
ish tidssi.    (3)  Courts  Leet 

Royal  Courts  were  Courts  of  Record.  The  judges  were  appointed 
by  the  King  as  his  representatives.  The  trial  was  either  by  duel  or 
by  jury.  Althou^  Popular  Coiuts  continued,  the  Curia  Begis,  as 
was  the  case  with  the  Curia  Ducts  in  Normandy,  speedily  drew  to 
itsdf  almost  all  litigation  of  importance;  and  as  monbers  of  the 
Curia  Regis  were  the  chief  men  of  state,  and  therefore  Normans,  it 
is  easily  seen  how  our  law  is  Norman  rather  than  Anglo-Saxon. 

At  an  early  period  it  was  an  established  rule  that  the  popular 
courts  could  entertain  no  plea  of  debt,  detinue,  or  damages  for  injury 
where  the  amount  daimed  equalled  forty  shillings.*   Furthermore,  the 

»  Pen  •.  Towers,  Noy,  10;  Y.  B.  s  Ed  IV.  t»7  6. 
'  a  Com.  Dig.  470,  471. 

■  3  Itat.  3x3;  4  LuL  366. 

*  Sut.  Law  Tracts,  408,  i. 

■  Rut  Lftw  Tiscts,  408,  i;  a  Inst.  313. 

■  1  lust.  3S0. 

*  Cumon  f.  Smalwood,  3  Leon.  303. 

*  Action  in  FopuUr  Couiti  was  the  aame  Id  kind  u  in  the  King's  Courts;  tte  e.g. 
an  bstance  of  tnqMss  in  Hundred  Court,  1109-1110,  Plac  Ang.  Nor.  101,  Faritiua 
V.  Gamd  CTr.  d.  b.  a.). 
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insertioii  of  n  et  armis  in  a  plaint  for  iDJury  to  pecaaa  or  property 
ousted  their  juiisdictioQ.' 

In  GlanviU's  time,  it  is  true,  thefts  were  within  the  jurisdiction  of 
the  County  Court  iquare  as  to  this),  and  even  in  later  times  some 
feudal  lords  had  a  similar  jurisdiction  by  royal  franchise.  But 
thefts  were  withdrawn  from  Coun^  Courts  by  M^na  Charta  (1215), 
c.  24,*  and  criminal  jurisdiction  of  lords  of  the  manor  soon  became 
excqitional.    The  King*  courts,  therefore,  will  alone  be  conadered 


I  Mod.  315,  Wing  «.  Jftckson.  ■  Stubba  Sd.  Chuten,  300. 
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LECTURE  n. 
SUBSTANTIVE  LAW  BEFORE  THE  TIME  OF  BRACTON. 

The  domain  of  Torts  is  at  once  more  restricted  and  more  extensive 
than  in  modem  times.  On  the  one  hand,  only  phy^cal  injuries  are 
i^arded  as  torts,  i.  e.,  injuries  to  the  person,  or  meddling  with  spe- 
cific jHX)perfy,  There  is  nothing  coirespoodiog  to  wrongs  for  which 
in  the  F-nglitK  law  of  to-day  an  action  on  the  case  is  the  ^propriate 
remedy.  On  the  other  hand,  the  law  of  torts  included  much  that 
in  modem  times  falls  under  the  head  of  criminal  law.  Thus  killing, 
mayhem,  robbery,  and  the  like  bdonged  principally  to  private  law. 

lliere  was  no  public  prosecutor,  and  nothing  coireqwnding  to  an 
indictment.  If  the  party  injured,  or,  in  case  of  killing,  the  kinsm^ 
of  the  deceased,  did  not  seek  redress,  the  wrong  went  unpunished.  If 
the  party  injured  proceeded  against  the  wrongdoer,  the  latter,  in 
most  cases,  esa^>ed  with  the  payment  of  a  pecuniary  compensation 
and  a  fine,  unless  he  refused  to  appear,  in  which  case,  as  in  any  dvil 
action,  he  was  outlawed.  Of  this  fine  the  larger  part,  "fudus,"  went 
to  the  plaintiff  and  the  smaller,  "fredus,"  to  the  state. 

The  pecuniary  compensations  and  fines  are  set  forth  with  great 
precision  and  minuteness  in  the  Salic  law.  One  could  tell  to  a  shilling 
just  what  it  would  cost  to  kill  one's  nd^bor's  cow,  or  even  the 
ndghbor  himself.  If  the  latter  was  a  free  man  the  compensation  was 
two  hundred  shillings;  if  a  slave,  twenty-five  shillings;  if  a  toyal 
official,  six  hundred  shillings.  Similarly  there  was  a  fixed  price  for  a 
brcdun  Ekose  or  an  eye  knocked  out 

The  recovery  of  sU^en  property.  In  one  class  of  cases  a  plaintiff  was 
permitted  to  obtain  ^)ecific  reparation  instead  of  damages,  iLamely, 
in  the  case  of  stolm  property,  i.  e.,  property  wrongfully  taken.  As 
certain  rules  in  modem  English  law  are  directly  traceable  to  the  pro- 
cedure of  the  Salic  law  it  is  worth  iriiile  to  describe  it' 

The  object  of  the  procedure  was  essentially  the  discovery  of  the 

■  The  pnxxdure  is  fully  described  in  Sohm,  Der  Process  d.  Lex  Sklin;  Jobb6- 
Duval,  La  Revmdicstion  des  Ueubles,  uk  excellent  book. 
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Had;  die  recovery  of  the  [«(4}erty  was  inddentaL  In  substance  it' 
was  as  follows:  The  owner  must  raise  hue  aod  cry  and  in  the  cchq- 
pany  of  nei^ibois  make  fresh  pursuit  after  the  thief.  Tlie  rights  of 
the  parties  vary  accordingly  as  the  thief  is  caught  with  the  stolen 
goods  flagrante  ddicto,  whidi  in  Salic  law  was  within  three  days,  or 
not  If  within  three  days,  the  thief  is  bound,  taken  to  a  court  spe- 
cially convened,  and  if  plaintiff  and  two  others  swear  to  the  theft  and 
the  arrest  of  the  defendant  he  is  condemned  without  more.  The 
defendant  is  not  allowed  to  make  any  ddoise.  The  [daintiff  re- 
covers his  pnq}erty  and  a  fine  for  the  th^L  If  in  fact  the  plaintiff 
has  acted  wrongfully,  he  is  liable  to  be  sued  by  the  defotdant  thocfor, 
f.  e.,  as  a  thief  or  toe  htmiicide. 

If  the  defendant  is  taken  with  the  goods  after  three  days,  he  thm 
has  the  right  to  be  heard.   He  may  rq>el  the  charge 

(i)  By  flqiming  the  thing  as  his  own,  e. ;.,  by  li^t  ci  production; 
he  with  others  swears  to  that  fact;  and  if  the  oath  is  sworn  with  due 
fonnalities,  the  defendant  gets  tlie  cbattd,  and  the  {daintiff  is  fined 
for  his  false  daim.      -'■■^■ 

(2)  If  the  defendant  claims  as  bailee  of  or  purdiaser  from  a  third 
perscHi,  he  is  allowed  a  certain  time  in  which  to  produce  this  perscai, 
called  a  warrantor.  If  he  succeeds,  the  original  defendant  is  not  a 
thief,  and  the  plaintiff  must  continue  his  pursuit  against  the  war- 
rantor. If  the  latter  ^q>ears,  the  original  defendant  delivas  the 
propoly  to  him  and  retires  from  the  litigation,  the  warrantor  taking 
his  place;  who  in  turn  may  daim  as  owner  or  vouch  his  warranttH*, 
and  so  on  till  the  ori^nal  taker  is  found.  If  the  latter  cannot  prove 
ownershq),  the  [daintiff  wins  and  takes  the  property.  If  he  can  prove 
owoershq),  as  original  owner,  he  is  restored  to  his  property. 

(3)  If  the  original  defendant  cannot  produce  his  warrantor  he 
must,  though  an  innocent  purchaser,  surrender  the  properly;  but 
may  by  compurgation  acquit  himself  of  the  fine  for  theft,  upon  his 
oath  that  he  bou^t  it  of  a  third  person  or  todc  it  as  bailee. 

Contracts  woe  of  two  kinds,  reat  and  formal:  Real  where  the  obli- 
gation is  founded  on  the  receipt  of  a  res,  as  in  case  of  loan,  sale, 
barter,  or  buhnent;  Formal,  where  the  obligor  receives  no  ra,  e.  g., 
sure^.  The  formality  consisted  in  throwing  or  handing  afestuca  or 
straw  by  obligor  to  obligee,  and  any  obligation  assumed  in  court 
seems  to  have  been  binding  r^ardless  of  a  quid  pro  quo. 

The  law  in  Normandy  was  in  general  the  same  as  the  Salic  law. 
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Thus  in  looS,  thieves  being  pursued  gave  the  stolen  animals  into 
the  custody  of  a  hon&-fide  acting  old  man.  The  pursuers  soon  came 
lip.  "Quod  cum  fedssent  statim  depreheosus  senex  cum  bobus, 
ttahitur,  caeditur  ac  reorum  more  vindtur.  Ductusque  ad  prin- 
dpem  dvitatis,  comitem  videlicet  Heribertum,  vult  causam  di»- 
cut»e.    Non  auditur." 

Tbe  Anglo-Saxon  law  was  also  similar  to  the  Salic  law. 

The  Anjjo-Noiman  law  was  a  develt^nnent  from  the  Norman. 
Actions  i(x  torts  in  the  King's  courts  aft^  the  Norman  Conquest 
were  known  as  a{^>eals,  a  Norman  term.  Thus  there  were  i^peals  of 
battery,'  mayhem,'  robbery,'  larceny,*  arson,^  t'^>e,'  homic^  and 
murder,'  im^risramieat,'  and  sorcery." 

la  the  popular  courts  sUghter  injuries  were  redressed;  they  wck 
known  as  trespasses;  such  were  battery  (not  amounting  to  mayhem)," 
injury  to  prc^)erty,  personal  or  real,  and  actions  for  goods  carried  off." 

la  E^peal  of  battery  (».  e.,  wounding,  mayhem,  and  imprisonment, 
the  ^^>elk>r  recovers  damages,^  and  in  tq)peal  of  robbery  and  lar- 
ceny for  recovery  of  spta&c  goods  he  recovers  the  goods  takoL 

I  Bntct  f.  144,  1  Tw.  Br.  458;  Britt.  49;  Fleta,  Lib.  i,  c  41.  There  is  do 
^ipcal  when  the  dutuge  ia  undcMatl.,  u<»  for  ii  aUght  battery  friiich  IB  only  8  tnqwss. 
I  Nich.  Britt.  4fih, 

■  Bract,  f.  14s,  a  Tw.  Br.  464;  Britt.  48  h;  Fleta,  Lib.  i,  c.  40.  Id  ig  Ed.,  Ab. 
PL  385  (Nortliuiii.},  tile  defeodaDt  waa  acquitted,  but  most  answer  to  the  Kiog. 
TIm  ituy  wili  pus  on  it  nnlesB  so  ■mall  that  it  ooj^t  not  to  be  proceeded  upoD  crim- 
inaliter.  In  Bro.  Abr.  App.  15  an  appeal  of  mi^bem  was  dismiaaed  becauae  the  injury 
was  not  serious  eoougfa.  The  judges  pass  on  the  question  of  mayhem  or  no  may- 
hem. Y.  B.  38  Lib.  Ass.  pL  5;  Y,  B.  6  Hen.  VH.  41,  i;  Y.  B.  31  Hen.  VIL  33,  30; 
Y.  B.  31  Hen.  VH.  40,  58. 

*  Bract  146,  3  Tw.  Br.  474;  Britt.  45  b.;  Fleta,  Lib.  i,  c.  39. 

'  Bract.  1506,  3 Tw.  Br.  508;  Britt.45i-;  Fleta,  Ub.  i,  c.  38. 

•  Bract  146  *.,  3  Tw.  Br.  478;  Fleta,  Lib.  i,  C  37. 

■  Bnct  147.  »  Tw.  Br.  48a;  Ctae  in  1560,  Lambe's  Case,  Dy.  aoi,  jd.  £t. 

»  Bract  134*.  9  Tw.  Br.  384;  136  b,  a  Tw.  Br.  398;  148  6,  a  Tw.  Br.  494;  Britt. 
43*;  H^^  lib.  I,  c.  30,  31,  3S,  36. 

■  Bract  145  ^  3  1^-  Br.  470;  Britt  4{ii  Fte<^  I^  t,  C;  «>. 

■  Abb.  H.  63  Cd.  I  Nori. 

>*  (ii7<S]  Archblsht^  of  Yock  v.  BJsbop  of  Ely,  Plac  Ang.  Nonn.  >3j  (trial  by 
compurgatioD). 

"  (i375)3Seld.  Soc.  r4i;  Fair  of  St  Ires.  Asnult  and  aqxirtation;  wagetoflaw 
as  to  assault,  and  jury  as  to  ssportatiw. 

"  iS  Ed.  m.,  30,  31;  "Note  that  one  waa  outlawed  Id  an  ^ipeai  of  ma^iem  and 
was  to  have  charter  of  pardon  by  statute,  becauae  this  sounds  only  in  tre^tasa:  For 
tbe  party  recovered  only  damages  as  in  treqMss,  and  in  favor  of  the  plaintiff  was  the 
statute  made.  And  It  was  touched  that  in  andent  times  and  Btm  by  rigor  (?)  of  law 
(altho'  it  is  not  used)  one  shall  lose  in  tliis  suit  member  for  member,  and  so  a  party  de- 
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Iq  form  and  substance,  therefore,  ai^ieals  were  tike  the  actions  for 
such  iujuiies  in  the  Salic  law,  exc^t  that  the  Normaa  irager  of  battle 
was  the  mode  of  trial  in  these  as  in  all  ^fteals,  instead  of  wager  of 
law,  or  the  Anglo-Saxon  ordeals  of  hot  water  and  iron.  But  althoi^ 
there  was  still  no  public  prosecutor,  the  a[^>ellee  who  was  found 
guilty  of  the  tort  was  also  punished  for  the  wrong  to  the  state. 
Whether  in  ^peals  of  robbery,  larceny,  sssaa,  rape,  and  hcnnicdde 
the  appellors  recovered  pecuniary  compensation  under  the  Nonnan 
kings  is  not  clear.  It  is  probable  that  these  wrongs  just  mentioned 
were  pimiahed  with  death  from  William  the  Conqueror's  time,^  and 
it  is  more  than  possible  that  persons  so  punished  forfeited  at  the  same 
time  their  goods  to  the  crown.  It  is  obvious  that  the  law  must  have 
heaa  unsatisfactory  both  to  the  King  and  individuals  injured.  The 
latter  would  frequently  iaH  to  institute  appeals,  which  could  [Hx>fit 
them  nothing  beyond  the  gratification  of  the  desire  for  vengeance, 
and  e:qMsed  them  to  flie  risk  of  wager  of  battle;  and  the  King  would 
therefore  fail  to  get  the  goods  of  wrongdoeis,  and  crime  be  unpun- 
ished. This  may  explain  in  a  measure  the  introducti(m  of  the  public 
prosecution  by  indictment  This  institution  came  from  the  Frankish 
Empire,  and  Henry  n.  introduced  it  as  a  remedy  for  crime. 

In  the  last  quarter  of  the  eighth  century  we  find  evidence  in  the 
Frankish  Empire  of  an  official  proceeding  against  wrongdoers. 
Pejnn  in  783-787  directed  cotmts  to  sdect  an  indefinite  number  of 
respectable  men  and  compel  them  to  swear  to  give  information  of 
homicides,  thefts,  &c.,  vhea  known  to  them.* 

By  a  capitulary  (rf  Charles  the  Bald  applicable  to  Normandy,  A.  D. 
853,  a  EJmilar  du^  was  upon  the  missi,  the  forerunners  of  the  jus- 
tices in  eyre,  Normans  carried  the  practice  to  En^and;  but  not 
reduced  to  a  definite  form  until  the  reign  of  Henry  IL?     "L^aliores 

fendant  shall  be  takes  at  the  first  day  by  his  body  and  caimot  make  t,tiamty  to  be  at 
bail;  aa  that  this  is  dUermt  fcom  tre^kaa.    Et  iiatiita  tKtU  tlricU  jwii." 

Eirtcm  *.  Wllianu,  Noy,  35  (tsQs).  "^ipcai  of  maybBm  being  but  a  traqtasa 
wbbout  any  jec^tardy  of  life." 

'  Laws,  Wm.  I.,  67;  Wilkins,  319,  118. 

I^wsofHen.!.,  ttoS;  WItk.  Ang.  Sax.  Lawi,  304: 

"Rex  Anglonmi  Heniicus  pacem  finnam,  legemqae  talem  conadtnlt:  ut  i  qub  bi 
forto  vd  latrodnio  dqtreheasui  fuisKt,  su^Mudefctur;  tublata  wiiiphlonim,  id  eat, 


*  Bmimer,  Geach.  d.  Sdiwerser. 

■  Assise  of  Clarendon,  sect,  i,  a  (1166};  Stubba,  Select  Chartos,  145: 

"In^nimls  sUtuIt  pncdictua  rex  Heukua  de  CMuillo  omniom  baioanm  nionun, 
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luBnines"  were  sworn  to  give  Infomiadon  as  to  distuibances  in  thdr 
ndg^iborhood.  Tbe  facts  were  presented  by  indictment  to  the  jus- 
tices in  eyre;  and  the  ptesented  p&rty  was  tbsa  compelled  to  purge 
himsdf  by  the  ordeal  of  boiling  water. 

Li  substance  the  institution  here  described  is  the  same  as  the  later 
gnuid  jury,  and  the  accusaticm  cS  ibskgaliores  homines  was  called  pre- 
sentment or  indictment  Verdict  of  a  petty  jury  afterwards  to(^  the 
{dace  d  the  cvdeaL^ 

Tbe  indictment  did  not  supersede  the  private  action;  in  fact, 
publicaticNi  was  not  allowed  to  be  brought  until  the  individual 
foiledto[nosecutefcn'ayearandaday.  This  was  changed  by  statute; 
.but  even  then,  in  case  of  acquittal  on  the  indictment,  the  individual 
could  bring  tlie  apptaL' 

pro  pux  MTVUKk  et  justidE  tesendA,  quod  per  iliigiikia  comitatus  InquiratDr,  et  per 
nnguloa  bundredoa,  per  XII  legaliorea  bomines  dc  hundredo,  et  per  IV  legsUorei 
bcHniiies  <k  qu»libet  vflbU,  per  Mcramentum  quod  fill  T«Tum  dJaent:  d  In  htm- 
tfacdo  no  vel  vflbta  hw  lit  AUquk  homo  qui  dt  letUtm  vd  publicatus  quod  ipw 
lit  robativ  Td  mnrdrator  vd  Utro  vd  aliqiili  qui  sit  recqitoc  robatonim  vd 
murdtmtonan  vd  Utranim,  pottquun  dominni  lex  fult  res.  Et  bi>c  Inqulntnt 
Jorthlke  oonuD  te,  et  vkecMniUs  oorsm  «. 

"Et  qoi  iDvenieiitnr  per  Hauncntmn  prekdictoniin  rettfttna  Td  poMIcatni  qnod 
fueiit  robfttoc  Td  munfamtor  vd  Utro  vd  receptor  eorum,  poatquun  domlnui  res 
bit  rex,  opiunr  et  emt  id  juiMun  kqute,  et  jurct  quod  fpae  aoa  hat  robator  Td 
moidiUor  vd  latro  vd  iccqitor  coma  poctqnaia  domlntit  rex  fdt  rex,  de  valentk 
V  ■oBdornm  qnod  idat." 

See  an  InttaBce  under  tUa  Attfae  b  Nortlmnib.,  Am.  Rolli,  8S  Surteei  So& 

■  See  Statmf.  P.  C.  loj;  AnnatroDK  9.  Lble,  Kelyng,  9i>  0S>  9^-  97. 9B.  Stanaf.  107 
dtee  7  Heo.  IV.  34,  »*i  *i  Sen.  VL  $a  (death):  31  Hen.  VL  3  [idtAiay). 

■  y.  B.  17  Lib.  Am.  i;  Y.  B.  17  Ed.  m.  1,  6.  ^iped  of  death.  "Defendant 
wa*  acquitted  of  the  fek»y  at  suit  of  tbe  King;  but  alt  bli  couumI  dHed  not  demur 
npai  thii,  and  yet  he  had  Mveial  lagcaati  tben;  aad  the  naaon  wu  beauM  it  wh 
witbiQ  the  year,  ftc.    And  aftenmds  plaintiS  wa«  nosndt." 

Rdeaae  of  battoy  by  pUntiS  dqmvea  King  of  hu  fine:  Y.  B.  4  Ed.  IV.  19,  8. 

ij  Hen.  VL,  Fits.  Cor.  378:  "One  ma  anaigncd  on  Indictment  of  fdony  althi/ 
appeal  wai  pent&ig  at  Mme  fekmy  by  infant    KewL" 

M  Heo.  VI.,  nts.  Cor.  379;  "One  was  amifpKd  at  the  nit  <rf  the  Kingaltho'  an 
Uaat  toed  appc^  against  Urn  of  tbe  Mme  fekmy.  Sb.  took  hla  reaac»  becauie  pcf 
lu^  he  iriko  h  fatdkted  wiD  by  covin  make  an  Infant  bring  an  ^ipeal  and  tberdqr 
nit  of  the  King  wonU  be  kiat." 

Y.  B.  14  Hca.  Vn.,  lo,  30:  One  voonded  may  decttrtqiaMOt  appeal  c^maj^ui^ 
Jnat  a>  dlMcfaee  amy  have  amiie  at  wilt  of  right. 

y.  B.  4t  Lib.  Am.  16:  Oik  mnrt  dect  betwem  apped  of  mayhem  aid  tie^MM; 
he  cannot  have  both;  but  in  Y.  B.  aa  lib.  Aas.  S3,  Tbobp  Mid  that  recove^r  in  m^^ 
ban  ta  no  bar  to  treqiaM  lor  tbe  battoy.   Ildi  Memi  an  error. 

Aa  to  tbe  prkdty  ot  tppal  to  Indictment,  Ke  Y.  B.  30  Ed.  L  518,  510^  See, 
however,  on  potat  that  tre^MM  would  not  Ue  until  felony  diyoetd  ot,  if  i»e  waa 
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But  the  privilege  of  piwrity  mth  wppeal  was  stiU  a  hardship  vpcax 
parties  mji^ed,  since  there  was  no  peamiary  redress;  sooner  or  kter 
this  injustice  must  become  intolerable.  Ilie  injustice  was  remedied 
when  Bracton  wrote.  Bracton  tells  us  that  persons  injured  by 
woundiDg,  maj^Lem,  imprisonment,  robbery,  and  theft  had  an  option 
to  proceed  either  criminally  by  appesl,or  civilly  by  trespass,  in  which 
the  plaintiff  recovered  damages.' 

Wh^  or  how  this  action  of  trespass  came  in  nether  Reeves  nor 
any  other  writer  tells  us.  An  examination  of  the  Abbreviatio  Plact- 
torum  leads  me  to  think  that  the  action  must  have  been  first  brought 
in  the  Curia  Regis  about  1252.  Up  to  that  time,  from  1194, 
when  the  Abbreviatio  Pladtonim  begins,  I  find  some  twenty-five 
cases  of  appeals  of  different  kinds,  but  no  case  of  trespass.*  In  the 
single  year  37  Hen.  m.  (1352-53)  I  find  no  fewer  than  twenty-five 
cases  of  tre^>ass,  and  frcHn  this  time  on  the  action  is  frequent,  while 
a{^)eals  are  rarely  brought.  The  pecuniary  advantage  to  the  plain- 
tiff was  not  the  only  reason  for  their  preference  for  trespass.  By 
adc^ting  this  action  they  were  reUeved  from  the  risk  of  trial  by  battle 
and  from  the  eztrone  technicality  of  the  procedure  in  general.  Tres- 
pass was  always  tried  in  Cwia  Regis  by  a  jury,'  Britton  *  advises 
the  use  of  trespass  instead  of  appeal. 

It  is  probable  that  the  action  was  introduced  by  simply  issuing  an 

bdicted  ttx  t  tdaay  and  also  for  « tresptss,  V.  B.  7  Hen.  IV.  34. " '  TUa  case  luppMcs 
an  indictment  for  felony  and  aba  for  trespua  and  uyi  King  may  elect  who  shall  be 
tried  fiist.  Markham  v.  Cobb,  Latch,  144;  Tr^msi  d.  b.  a.  lies  after  defendant  baa 
had  his  cler^  in  indictment  Outlawry  in  treqiBSS  ban  appeal  and  indictments.  Y. 
B.  18  Ed.  m.  35,  IS.  "Note  that  in  appeal  it  w»  alleged  that  plabitiff  is  outlawed 
foi  tnspaaa  and  therefore  defendant  went  quit  without  being  anaJgoed  at  adt  of 

'  Bract.  i4sJ,  a  Tw,  47a,  1506,  2  Tw.  si* 

t  Several  caiea  of  tre^uaa  In  BiacL  Nate  Book,  also  in  a  Rot  Cnr.  Reg.  4 
(1199),  and  possibly  1  Rot  Cur.  Reg.  51  (1199).  See  p.  179,  n.  j. 
See  Cronica  Maiorum,  ftc,  Lcmdon,  p.  3,  Ac.  (1157).   See  p.  39. 

*  In  Glanvill's  time  appeals  were  determined  only  by  battle.  In  Bracton's  lime 
•{ipellee  had  optitHi  of  battle  oi  Jury.  In  3s  Hen.  HI.  (1148),  PI.  Ab.  iz6,  coL  a, 
rot  13,  appellee  put  himself  on  a  ]U17. 

See  also  (1100)  a  Rot  Cur.  Reg.  91  and  91;  Ci9ao)  1  Rot  Cur,  Reg.  103;  (tioo) 
a  Rot  Cur.  Reg.  330;  (imo)  a  Rot  Cui.  Reg.  378,  in  which  casea  defendant  paid 
for  privilege  of  jury. 

*  "Mes  pour  esdiure  la  perilouse  aventure  dc  bata^es,  meutz  vant  fere  la  Kite 
pat  Qos  brefi  de  treqiaa  qe  par  apda."    Britt  49. 

Statutum  WalUae:  "Vix  In  pladto  tianagressionli  evndere  poterit  reus  quln 
dcfcralat  se  per  patriam."  From  Maitland. 
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origmal  writ  out  of  Gxaucery  directed  to  the  sheriff  and  commanding 
him  to  attadi  the  defendant  to  a|^>ear  m  the  King's  Bench  to  an- 
swer the  plaintiff.' 

Hie  count  in  trespass  was  identical  *  with  the  coiresponding  ^peal 
except  that  it  concluded  with  an  ad  damnum  clause  and  omitted  the 
offer  of  battle  and  the  voids  frontier,  Jehttice,  injdonia,  which  were 
usual  but  in  early  times  not  essential  in  appeab. 

The  concession  of  trespass  to  parties  injiu-ed  was  not  so  generous  as 
m^ht  at  first  appear.  For  in  the  first  place  plaintiffs  had  to  buy  the 
writ  of  trespass;  and  secondly,  the  unsuccessful  defendant  had  to 
pay  a  fine  for  breaking  King's  peace.'  So  long  as  this  fine  was  en- 
forced, it  is  probable  that  the  crown  did  not  afterwards  proceed  by 
indictment  Indeed  Britton  says  explicitly,  "Mes  en  cas  ou  ils  ave- 
rount  sui  en  fourme  de  treq>ass  tut  eyt  nostre  pes  enfreynte,  ne 
voloms  ja  sute  avw."  Of  course  this  did  not  continue  to  be  the  rule 
in  modem  times.  Indeed  there  has  been  a  common  opinion  that  a 
plaintiff  could  not  bring  his  action  of  tort  imtil  the  felon  had  first 
been  tried  criminally.  This  notion,  and  not  the  ruling  of  the  judge 
criticized  by  Mr.  Jusrice  Stephen,  is  the  result  of  judicial  legislation. 
It  was  first  suggested  in  1606  in  Higgins  v.  Butcher,^  and  repeated  in 

>  See  BdttoD,  49).  "Et  primeg  cum  aucun  avNapuichac£  noster  brefde  trespas 
stir  m&heyng  ou  aiqirigounment  ou  playe,  ou  sour  chose  embli  ou  robU  ou  auUe- 
ment  nulemeDt  empmti  et  detenu,"  &c.,  "al  oomencemeDt  delivera  socd  bref  ol 
Tiscounte"  ;  "  et  le  viscounte  face  destreyndre  les  trespasouis  .  .  .  qe  tis  soient  en 
noetre  court  ...  a  reapondre  a  tds  pleyntifB  des  trespas  contenu  es  brefs,"  Ac 

*  See  Bigebw,  PI.  Aug.  Nor.  135,  (or  form  of  appeal  of  robbeiy,  and  »s  Hen.  m. 
PI.  Ab.  107,  ad.  I,  loL  6,  for  appeal  of  battery.  "R.  S.  appellat  R.M.et  al.  quod  .  . . 
vcnenmt  .  .  .  et  Epsum  [R.  S.]  nequiter  et  in  febnia  et  contra  pacem  Domini  mpa 
insultavetunt,  verbeiarerunt,  &c.  .  .  .  Et  hoc  oCett  diarationare  per  corpus  suum. 
Et  R.  U.  venjt  et  defendit  vim  et  injuriam  et  omnei  feloniaa  et  quloguid  est  contra 
pacem  Dom.  Regis  et  totum  contra  praedictura  R.  S.  Et  boc  offeit  defendere  per 
coipum  mium." 

■  In  Y.  B.  a  R.  m.  14,  39,  It  was  agreed  by  TremaQe  and  Brian  that  appeal  of 
robbeiy  might  be  brought  after  tre^Mss  tL  b.  a.  and  judgmmt  for  defendant 
therein,  because  KppeaX  Is  of  a  higher  nature  than  tre^nss.  Analogy  of  writ  of  right 
after  assize. 

(ijgo)  Hudson  v.  Lee,  4  R<p.  43  a,  i  Leon.  318.  Plaintiff  lecovtied  in  titqass  and 
then  brought  appeal  of  mayhem.   Judgment  in  trespass  a  bar. 

UiiTor  of  Justice,  cap.  III.  sect,  ig:  "To  appeal  of  robbery  or  larceny  he  may  say 
that  he  nukes  this  appeal  wrongfully  since  this  sune  actor  sued  the  same  action  against 
the  sam«  penOQ  originally  in  form  of  trespsas  Ijefore  these  judges." 

In  Hotne  it  does  not  appear  whether  plaintiff  woo  or  lost  in  tre^Mss. 

•  Yelv.  S9;  Noy,  iS.  See  Greewcl  «.  Ireland,  Latch,  115.  "  Without  ridornui  no 
fine  is  due  to  the  King." 
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Markham  v.  Cobb '  azici  in  Dawkes  r.  Covend^,*  where  a  plaintiff 
was  allowed  to  nmi^t^tin  trequss  against  a  defendant  convicted  of 
larceny.'  Tliis  modem  idea  has  been  much  critidzed,  and  it  is 
doubtful  if  it  b  still  law.* 

>  W.  Jones,  147  (1636). 
»  Sty.  346  (165a). 

*  See  also  Cooper  *.Wttbuii,  I  Sd.  375  (1669). 

*  Wells  •.  Abnhuus,  L.  R.  7  Q.  B.  554;  Ex  part*  Saa,  jo  Cii.IAv.66r,  Udlvid 
Co.  >.  &nith,  6  Q.  B.  D.  561;  Roc^i.  D'Avigdw,  10  Q.  B.  D.  413. 
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LECTURE  m. 
APPEALS. 

We  have  amsidered  the  courts  £rcan  the  time  of  the  Salic  law  to  the 
thirteenth  century  in  England.  We  have  seen  that  the  actions  for 
mjuries  to  persons  or  property  were  much  the  same  in  England  after 
the  Nonnan  Conquest  as  in  the  country  of  the  Franks  and  Normans ; 
but  that  whereas  in  eaiiy  times  most  of  the  litigation  was  in  the 
popular  courts,  that  these  courts,  under  the  <»ntraliang  influence  of 
the  Anglo-Norman  kings,  were  resorted  to  only  in  the  minor  causes, 
tlte  importwt  actionsBeing  brought  in  the  Curia  Regis.  The  transf w 
to  the  R^al  court  was  effected  very  easily.  It  was  only  necessary  to 
add  the  woriafelomter,  vi  et  armis,  contra  pacem  regis  to  the  count  in 
the  popular  court.  The  action  in  the  royal  court  in  England  was 
called  an  "Appeal,"  a  term  borrowed  from  Normandy.* 

In  the  tally  time  of  Salic  law  all  the  actions  for  injuries  might 
result  in  pecuniary  satisfaction  for  the  wrong  done,  or  in  the  restitu- 
tion of  a  chattel  carried  off.  Not  so  of  the  English  appeals.  Strictly 
no  pecuniary  satisfaction  was  admisable.  Appeals  were  purely  for 
vengeance,  excqit  the  case  of  appeal  for  larcray  or  robbery,  when  the 
chattd  lost  or  stolen  might  be  recovered.  Ihis  renuuned  true  of  the 
graver  wrongs,  homidde,  murder,  rape,  arson,  and  robbery  and  lar- 
ceny when  the  chattel  itself  could  not  be  got;  these  were  all  felonies 
punishable  by  death  and  forfeiture  to  the  crown  of  the  felon's  chat- 
tels, so  that  there  was  necessarily  nothing  for  the  appellor  who  suc- 
ceeded except  the  gratification  of  his  vengeance. 

In  the  aiq>eals  for  smaller  injuries,  battery,impiisonment,and  may- 
hem the  convicted  appellee,  although  technically  a  felon,  was  not 
punished  with  death,  but  the  lex  talionis  was  applied.  He  must 
suffer  the  same  injury  that  he  had  inflicted  iqxai  the  ^pellor:  an 
eye  for  an  eye,  a  tooth  for  a  tooth.* 

■  By  Stat  6  Ed.  L  c  8,  t  dude  of  i«L  Umitatlaii  wu  plMed  on  the  biiiis^ 
of  tiipMb. 

■  I  mA.  Britt.  49  ()  fn  appeal  of  twtteiy;  i  Nkb.  BiitL  48  b,  appial  of  mayhem; 
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At  a  comparatively  early  day  the  Itx  taliottis  was  abandtmed  and 
pecuniaiy  compensatioii  given  in  these  minor  ^^>eals;  ^  so  that  ^>- 
peals  may  be  grouped  in  thiee  classes:  (i)  The  compensatory  appeals, 
t.  «.,  appeals  of  battery,  mayhem,  and  imprisomi^t,  in  wElch  the 
appellor  recovered  damages;  (a)  the  punitory  appeals,  t.  e.,  ^peals 
of  homidde,  rape,  arson,  and  also  robbery  or  larceny  of  chattels  worth 
i2d.  or  more,  where  the  stolen  chattels  could  not  be  recovered,  la 
which  the  punishment  of  the  defendant  w£is  the  sole  object;  *  (3)  the 
tw^ipjrgfqiy  gppfflia  of  robbeiy  or  lar<xny,  in  which  the  a{^>ellor 
sought  to  recover  the  stolen  chattels  as  well  as  to  discover  and  punish 
the  thief.  All  of  these  appeals  have  disf^peared,  having  been  siq>er- 
seded  by  indictment  or  trespass. 

The  appeal  of  battery  was  tried  by  battle,*  and  punishment  was 
aa»rding  to  the  lex  talioms,*  An  f^q>eUor  lost  his  right  to  insist  on 
trial  by  battle  by  his  delay  and  failure  to  raise  the  hue  and  cry;  but 
in  that  case  he  might  recover  in  trespass.* 

In  the  case  of  the  appeal  of  mayhem  the  trial  was  by  jury,  not  by 
battle,  since  the  appellor,  being  maimed,  could  not  give  battle;  *  at 
an  earlier  time  defense  was  made  by  the  ordeal  of  iron.'  ^The  pun- 
ishment was  loss  of  limb  for  limb,  unless  the  appellor  would  accept 
money  compensation.' 

In  ^peal  of  imprisonment  the  appellee  was  allowed  the  option  of 
battle  or  jury;  punishmoit  was  by  the  lex  Idioms,  t.  e.,  the  a[^>ellee 
was  in^risoned,  and  was  not  released  imtil  he  made  satisfaction  in 
damages  to  the  appellor.* 

As  trespass  accomplished  the  same  purpose  as  the  compensatory 

BnctoD,  3  Tff.  Br.  473,  ind  Fleta,  lib.  I.  c  na  (UUe  imprisotuaeiit),  the  Bffidlee 
was  not  to  be  released  till  he  had  Htis&d  ippdloT  tor  duuge  drae. 

>  Y.  B.  18  Ed.  ni.  so,  31. 

'  "This  appeal  b  not  ft  real  or  pcnonal  acdon  .  .  .  the  voman  (^)pdlor)  is  seeUng 
vengeuce  for  the  death  of  her  husband."  Y.  B.  9  Hen.  IV.  f.  3,  pi.  8.  The  conn 
potsatory  af^ieals,  in  their  origin,  were  likewise  actioni  for  vengeance,  i  Nich.  Britt. 
114;  Fleta,  Lib.  I.  cap.  40,  4a;  Y.  B.  18  Ed.  in.  f.  ao,  pL  31;  a  Pollock  &  Maitland, 
Hbt.  Eng.  Law,  487. 

■  Fleta,  jg.  Lib.  I.  c  41. 

*  I  Nich.  Britt.  40  *■ 

■  Northumb.  Rolls  (Surtees  Soc*/),  88.  Another  cue  (rfanieal  for  battery,  NMth- 
umb.  Rolli,  3^- 

'  BracL  N.  B.  (lais).  No.  10S4;  FleU,  f.  59;  Bract  I4S  a  (>  Tw.  Br.  467). 
'  I  Seld.  Soc'y,  Nos.  4,  9, 11,  34> 

*  Fleta,  S9;  i  Nich.  Br.  48  fr. 

*  I  Nich.  Brit.  49  i,  a  Tw.  Br.  473;  Fleta,  60,  Lib.  I.  c.  4a. 
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aj^jcal,  and  at  the  same  time  gave  the  plaintiff  the  advantage  of  a 
less  technical  and  dilatory  procedure,  and  particulariy  the  benefit  of 
trial  by  jury,  those  appeals  would  naturally  become  infrequent; 
and  there  aie  hardly  any  reported  cases  of  a[^>eal  of  wounding  or 
imprisonment  in  the  Year  Books,  and  not  many  appeals  of  mayhem. 
The  latest  case  that  I  have  found  of  appeal  of  mayhem  is  that  of 
Hudson  V.  Lee  (1590),  in  which  a  plaint^  who  had  obtained  dam^ 
ages  in  trespass  sought  unsuccessfully  to  recover  additional  damages 
in  an  appeal.' 

The  punitory  appeals  would  a  fortiori  give  way  to  trespass  as  the 
only  mode  of  obtaining  compensation.  In  fact  appeals  of  n^, 
arson,  and  robbery  and  larceny  other  than  those  for  the  recovery  of 
stolen  goods  were  uncommon.  The  appeal  of  arson  is  said  to  have 
become  obsolete  in  the  time  of  Hawkins  (1716).  This,  however, 
is  not  true  in  the  case  of  appeal  of  death. 

The  introduction  of  public  prosecution  did  not  supersede  the  old 
private  suit  by  appeal.  Indeed  the  new  remedy  could  be  employed 
only  where  the  individual  wronged,  or  his  kinaman  {q  case  of  death, 
failed  to  sue  an  appeal  la  due  season.  Originally  suit  in  all  a[q>eals 
must  be  brou^t  at  the  next  county  court.  By  Stat.  6  Ed.  I.  c.  9 
the  f^pellor  was  allowed  a  year  and  a  day.* 

In  case  of  homicide  the  practice  seons  to  have  been  growing  to 
indict  the  defendant  before  the  year  and  day  enured,  but  the  old 
rule  was  restored  in  1482.* 

*  4  Rep.  431  Mocne,  16S;  i  Leon.  31S,  s.  c.  A  sttailu  ca«e  wu  Rider  v.  Cobbua 
(1578),  I  Le<».  319  (cited);  i  Leon.  19  (dted).  Very  pooibly  there  are  later  cues. 
See  Y.  B.  41  lib.  Ass.  16:  one  who  had  an  appeal  of  mayhem  uid  writ  of  Uc^wss  for 
the  same  wounding  was  driven  to  elect.  Y.  B.  14  Hen.  VII.  10,  ao:  one  has  election 
between  appeal  of  mayhem  and  <rf  tie^Msi,  just  as  a  disseiaec  may  have  assize  ot 


'  The  procedure  of  ajqieal  Ii  recognized  u  Brittoa,  mpra,  and  In  V.  B.  40  Am.  pL 
40  (1367).  "Altho'  if  he  (defendant)  had  put  himself  for  good  or  ill  upcm  the  juiy 
within  the  year,  still  he  should  not  be  tried  or  executed,  because  he  is  not  anaignable 
within  the  year,  for  the  bineSt  of  the  party's  ^ipeaL"  See  also  Staunf.  P.  C.  107  a.  b. 
Qn^.Y.B.  iiEd.  m.  13,16. 

■  >i  Ed.  IV.  F^tK.  Cor.  44.  "Note  that  all  the  judges  of  both  bendiea  said  that 
ft  was  their  coaunaa  opbuoa,  if  one  be  indicted  for  the  death  of  another,  that  he  ^lould 
not  be  arraigned  within  a  year  for  the  said  felony  at  the  King's  suit,  and  they  coun- 
•dled  all  lawyers  to  execute  this  pdnt  as  a  law  without  variance  so  that  the  suit  ot 
tiw  party  might  be  saved." 

In  r  Stct^un  Hist  Crim.  Law,  148,  the  learned  author  diaracterizes  this  ruling  ot 
tlM  judges,  whkh  was  the  common  law,  as  an  "act  of  judicial  legislation  of  an  almost 
uikexan^>led  kind." 
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la  14S7  this  law  as  to  ^peals  of  death  was  changed  by  a  statute  * 
the  preamble  of  whidi  states  "and  over  this  it  is  used  that  within, 
the  year  and  a  day  after  any  death  or  murder  had  or  done,  the  felony 
should  not  be  determined  at  the  kii^s  suit,  for  saving  of  the  party's 
suit;  wherein  the  party  is  sometimes  slow,  and  also  agreed  with, 
and  by  the  end  of  the  year  all  is  forgotten,  which  is  another  occa- 
^on  of  murder,"  and  the  enacting  clause  of  which  is  to  the  effect 
that  party  indicted  should  be  arraigned  and  tried  at  the  king's  suit 
at  any  time,  but  that  iu  case  of  aa]uittal  the  defendant  should  be 
liable  to  appeal  by  the  widow  or  next  hdr  of  the  deceased  within  a 
year  and  day.  A  widow  or  heir,  by  allowing  the  indictment  to  go 
on,  really  had  a  double  chance.  A  conviction  could  also  be  had  by 
indictment  without  personal  risk  of  duel  in  case  of  the  heir. 

Appeals  of  death  diminished  after  this.* 

The  procedure  in  the  Ao^o-Nonnan  period  in  an  appeal  of  rob- 
bery or  larceny  is  described  by  Glanvill,  Bracton,  Britton,  and 
Fleta.*  Britton's  account  is  the  fullest.'  The  victim  of  the  theft  upon 
the  discovery  of  his  loss  raiEcd  hue  and  cry,  and  with  his  neighbors 
made  fresh  pursuit  after  the  thief.  If  the  latter  was  caught,  on 
fresh  pursuit,  with  the  "mainour,"  *.  «.,  with  the  pursuer's  goods 
in  his  possession,  the  case  was  disposed  of  in  the  most  summary 
manner.  The  prisoner  was  taken  at  once  to  an  impromptu  court, 
and  if  the  pursue,  with  others,  made  oath  that  the  goods  had  been 
stolen  from  him,  was  straightway  put  to  death  without  a  hearing, 
and  the  pursuer  recovered  his  goods.  Brittoa's  statement  is  borne 
out  by  several  r^wrted  cases.* 

>  3  Hen.  Vn.  c  L 

'  Aahfoid  *.  Thonitoii,  I  B.  ft  Aid.  405  (i8ig),  the  lut  cue  of  ai^mU  of  death, 
wu  after  the  defenduit  hftd  been  acquitted  on  indictment 

1  GUnvil,  Bk.  10,  dL  15-17;  BncL  150(^153;  i  Nich.BritL  SfHSc^  Flela,IJb. 
I.  cb.  3S;  tec  also  Minor  of  Jiutko,  Seld.  Soc'y,  Bk.  IIL  c  13. 

*  BiitL  33  b. 

■  Northmnbeiland  Aadze  RoUb,  79  Uo  Hen.  HI.}-  "Stephanas  de  S  .  .  . 
cq>tus  fiiit  cum  quodim  equo  hmto  per  aectam  iraielml  T  et  decoUatus  fult, 
pnesente  ballivo  domini  Regii,  et  pnedictus  equas  ddibeiatus  fuit  piaedicto  W 
qui  lequebatur  pro  equo  31o  in  pleno  comitatu."  In  1371  one  Uaigaiet  appealed 
Thomaa  and  Ralph  bx  killing  her  brothers.  But  ihe  wu  imprisMMd  for  her  false 
qipeal,  since  Tliomss  and  Ra^)h,  who  had  pnrsued  and  beheaded  ha  brothen  aa 
thieves  taken  with  the  "mainour,"  had  acted  acooidiiig  to  the  law  and  custom  of  the 
nalm.  PL  Ab.  1&4,  col.  i,  tot.  34.  This  custcan  was  condemned  by  the  justices,  in 
1301,  who  said  that  (ate  who  had  bdieaded  a  manifest  thief  should  be  hanged  him- 
self.   Y.  B.  30  ft  31  Ed.  L  545.    See  1  Pt^bck  &  Maitland,  BhL  Eng.  Law,  495. 
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If  not  taken  freshly  on  the  fact,  the  person  found  in  possession 
of  the  chattd  had  a  right  to  be  heard.  The  appellor,  placing  his 
hand  uptm  the  diattel,*  charged  the  appellee  with  the  theft.  There 
were  several  modes  of  meeting  the  charge.  The  appellee  might 
deny  it  »«  toto.  The  controversy  was  then  settled  by  wager  of 
battle,  unless  the  ^^>ellee  preferred  a  trial  by  jury.*  The  chattd 
went  to  the  winner  in  the  dueL 

The  ai^)dlee  might,  on  the  other  hand,  claim  merely  as  the  vendee 
or  bailee  of  a  third  person.  He  would  then  vouch  this  third  person 
as  a  waiiaotor  to  ai^iear  and  defend  the  appeal  in  his  stead.  Glan- 
vill  ^ves  the  writ  to  oompd  the  appearance  of  the  warrantor.*  If 
the  warrantor  failed  to  appeax,  or,  aj:^>eating,  successfully  disputed 
the  sale  or  bailment  by  wager  of  battle,*  the  appellor  recovered  the 
chattel,  and  the  appellee  was  hanged.  If  the  appellee  won  in  the 
duel  with  the  vouchee,  the  vouchee  was  hanged.*  If  the  warrantor 
came  and  acknowledged  the  sale  or  bailment,  the  chattel  was  put 
temporarily  in  his  hands,  the  fqipeHee  withdrew  from  the  appeal, 
and  the  ^pellor  thereupon  appealed  the  warrantor  as  the  thief, 
or  with  the  words  that  he  knew  ilo  other  thief  than  him.'  Ute 
warrantor  mig^t  in  his  turn  vouch  to  warranty  or  dilute  the  ap- 
pdlor's  right.  If  the  appellor  was  finally  successful  against  any 
warrantor,  he  recovoed  the  chattel.  If  he  was  unsuccessful,  the 
chattel  was  restored  to  the  original  ^pellee.  This  vouching  to 
warrant  is  to  be  r^iaided  as  the  following  up  of  the  trail  of  the 
thi^,  whose  cq>ture  is  an  essential  object  of  the  whole  procedure. 

The  a^fiellee  might,  thirdly,  though  having  no  one  to  voudi  as  a 
warrantor,  claim  to  have  bought  the  cbattd  at  a  fair  or  market 
Upon  proof  of  this  he  was  acquitted  of  the  theft;  but  the  appellor, 
ixpoa  proof  of  his  former  possession  and  loss  of  the  chattel,  te< 
covered  it.  lliere  was,  as  yet,  no  doctrine  of  purchase  in  market 
overt 

>  BncL  Note  Book,  No.  814. 

'  A*  caxlj  M  i3ig  tbe  ruk  wu  eatmUiihed  that  a  tUef  taken  with  tlw  "malnoiir  " 
couM  not  ddend  an  tpftti  by  mga  tA  battle,  but  muit  put  hiinseU  upon  the  juiy; 
"for  the  apfteal  has  two  object*,  to  coavkt  the  thief  and  to  ncover  the  itolen  dtattd, 
tad  tbe  law  lecognica  that  the  thief,  tbou^gnilty,iiiJ^t  by  bodSyatroiKthvaiiquiili 
the  appdkff  and  tbui  keep  the  chattel  without  ttaaaa."  Hta.  Cor.  375.  See  abo 
FIta,  Cm.  is7,  i»S.  100,  a68. 

>  Boc^X-dLiti.  «  Sd.  FL  of  Cnwa,  I  SeU.  Soc'y,  No.  134. 

*  Biact  Note  Bode,  Ho.  143S- 

•  ScLFLof  CrawB,iScU.Soc^,No.i9i;  BtaO.  Note  Book,  No.  67. 
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Tliis  private  procseding  for  the  capture  of  the  thief  and  re- 
covery of  the  stolen  chattel,  as  described  in  English  law  treatises 
and  decisions  of  the  thirteenth  century,  is  of  Teutonic  origin.  Its 
essential  features  are  found  in  the  Salic  law  of  the  fifth  century; ' 
but  by  the  middle  of  the  thirteenth  century  this  time-honored  pro- 
cedure had  seen  its  best  days.  The  public  prosecution  of  crime 
was  introduced  by  the  Assize  of  Clarendon  in  1166,  and  with  the 
increasing  effectiveness  of  the  remedy  by  indictment  the  victims 
of  robbery  or  th^t  were  more  and  more  willing  to  leave  the  punish- 
ment of  wrongdoers  in  the  hands  of  the  crown.  On  the  other 
hand,  the  path  of  him  who  would  use  the  ai^>eal  as  a  means  of 
recovering  the  chattel  stolen  from  him  was  beset  with  difficulties. 

Hie  ai:^>ellor  must,  in  the  first  place,  have  made  fresh  pursuit 
after  the  thief.  In  1334  it  was  said  by  coimsel  that  if  he  whose 
goods  were  stol^  came  within  the  year  and  a  day,  he  should  be  re- 
ceived to  have  back  his  chattels.  But  Aldebukgb,  J.,  answered: 
"Sir,  it  is  not  so  in  your  case,  but  yourstatement  is  true  in  r^ard 
to  waif  and  estray."  * 

Secondly,  the  thief  must  have  been  captured  by  the  appellor  him- 
self or  one  of  his  ounpany  of  pursuers.  In  one  case  the  owner  of 
the  stolen  chattel  pursued  the  thief  as  far  as  a  monastery,  where 
the  thief  took  refuge  in  the  church  and  abjured  the  reahn.  After- 
ward the  coroner  delivered  the  chattel  to  the  own^  because  he 
had  followed  up  and  tried  to  take  the  thief.  For  having  foolishly 
delivered  the  chattel  the  coroner  was  brought  to  judgment  before 
the  justices  in  eyre. '  So  if  the  thief  was  arrested  on  suspicion  by  a 
bailiff,  the  king  got  the  stolen  chattel,  because  the  thief  was  not 
arrested  by  the  party.* 

>  Sohm,  DcT  Froceas  d.  Lex  Sslicft;  Jobb£-I>uv«l,  La  ReveM^ttkni  des  Heubln; 
BniuQer,  Rechtsgeschichte,  I.  49S  «<  »!>;  Schroeder,  Lehibuch  d.  deutschm  Rechta- 
geflcfaichU,  346  et  leq. 

'  r.  B.  8  Ed.  ni.  f.  10,  pi.  30.  See  ftbo  Abb.  Plac  ado,  cdL  a,  rot.  i  (16  Ed.  I.}; 
y.  B.  I  Hen.  IV.  f.  4,  pL  s;  Y.  B.  7  Hen.  IV.  f.  31,  pL  16;  Y.  B.  7  Hen.  IV.  f.  43, 
p).  9;  Roper's  Caw,  1  LeoD.  108.  In  a  cue  dted  b  Sd.  PL  Ct.  Adm.  6  Sdd.  Soc'y, 
XL.,  RCtitutioD  mi  cadtxtd  in  the  Admiralty  Court  "beauae  by  the  law  maritime 
the  ownenhip  of  gooda  taken  by  i^ntee  is  not  diveated  unleaa  the  gooda  remain  in 
thepintea'poBseaaiontoani^t."  Seealso  Y.  B.  7  Ed.  IV.  (.  t4i  ^.  S;  and  compare 
Y.  B.  39  Ed.  m.  f.  le,  jA.  6j. 

'  Y.B.  30&3iEd.  I.  537. 

•  Fit*.  Cor.  379  (la  Ed-  H.).  See  also  Y.  B.  30  &  31  Ed.  I.  s«);  Y.  B.30&31 
Ed.I.si3;  rita.Cor.39a(8Ed.  n.);  FIta.  Cor.  i90,ariticiring  Y.B.  rfUb.  Ass.  17. 
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Thiidly,  the  thief  must  be  taken  with  the  goods  in  his  possesion. 
If,  for  instance,  the  goods  were  waived  by  the  thief  and  seized  by 
the  lord  of  tlie  franchise  before  the  pursues  came  up,  the  lord  was 
entitled  to  them.*     , 

Fourthly,  the  thief  most  be  convicted  on  the  pursuer's  ^ipeaL 
"  It  is  coroner's  law  that  he,  whose  goods  were  taken,  shaJl  not  have 
them  back  unless  the  felon  be  attainted  at  his  suit."*  In  one  case 
the  verdict  in  the  case  was  not  guilty,  and  that  the  ^)penee  found 
the  goods  in  the  highway.  The  goods  were  present  in  court.  It 
was  asked  if  the  goods  belonged  to  the  ^)pellor,  and  found  that 
they  did.  Nevertheless,  they  were  forfeited  to  tlie  king.*  In  an- 
other case  the  thief  was  appealed  by  three  persons  for  different 
thefts.  He  was  convicted  upon  the  first  appeal  and  hanged.  The 
goods  of  the  two  other  appellors  were  forfeited  to  the  king.'  The 
result  was  the  same  if  the  pursuer's  failure  to  convict  was  because 
the  thief  rather  than  be  taken  killed  himself,*  or  took  refuge  in  a 
church  and  abjured  the  reabn,*  or  died  in  prison.' 

Finally,  since  the  rule  which  denied  the  ri^^t  of  defense  by  wager 
of  battle  to  one  taken  with  the  "mainour"  seems  not  to  have  been 
established  before  the  fourteenth  century,  the  i^^>ellor  was  ex- 
posed to  the  risk  of  defeat  and  consequent  loss  of  his  chattels  by 
reason  of  the  greater  physical  skill  and  endurance  of  the  appeUee. 
Tliere  was  the  danger,  also,  that  an  ^pellee  of  inferior  physic^ 
ability  might  fraudulently  vouch  as  a  warrantor  an  expert  fighter, 
who,  as  a  paid  champion,  would  take  the  place  of  the  original  tip- 

^  IUckaoa's  Cue,  Hetley,  64.   But  mc  Rook  and  Denny,  a  Leon.  199. 

*  Y.  B.  8  Ed.  m.  f .  TO,  pL  30;  Fitz.  Avow.  151,  pcf  Schudelow,  J.  Aee.  V.  B,  30 
Ed.  L  516;  y.  B.  30  Ed.  1. 5ia>  513;  fitz.  Cor.  318, 319,  i6a.  See  elso  Flu.  Cor.  379; 
Y.  B.  7  Ed.  IV.  43, 9,  irfKK,  howcva,  it  b  not  dear  diat  the  mppdkr  got  bii  goodi. 

'  Fits.  Coe.  367  (3  Ed.  in.). 

*  Y.B.44Ed.m.  (.44,pl.57;  F1ta.C0r.95.  Butaee Y.B.THen.IV.f.ji.id.  i«. 
FUz.  Cor.  9i;  and  a>(I^laIe  Y.  B.  4  Ed.  IV.  f.  11,  pL  16,  FIta.  Car.  a6. 

*  Fita.  Ox.  31S  (3  Ed.  m.). 

*  Y.  B.  30  Ed.  VsiT,  Fitz.  Cor.  163  (3  Ed.  m.}.  But  aee  Fltc  Cor.  380  (11  Ed. 
IL),  4embk,  and  Y.  B.  16  Lib.  Ak.  31,  Fita.  Cor.  194  (,MmbU),  emUn. 

'  Y.  B.  4  Ed.  IV.  f.  II,  pi.  16,  Ftta.  Ox.  a6.  But  we  ewMIra,  Fltz.  Cer.  379  (11  Ed. 
n.)  and  Fit*.  ForL  15  (44  Ed.  m.).  In  the  lut  hall  of  the  (ourterath  centuij'  this 
role  waaso far  idaied  that  the  purtner  might  reoover  hb  i-ii«tt*iif  ii  the  convktion 
lit  the  tUef  ma  presented  by  Ua  standiBg  mute.  Y.  B.  16  Lib.  Aas.  17;  Y.  8.  44 
Lib.  Aat.30;  Y.  B.  8  Hen.  IV.  f.  t,pl.  a,  Fita.  Cor.  71;  or  dalminti  benefit  of  clergy: 
Y.  B.  t  Hen.  IV.  f.  4.  pl.  51  Y.  B.  10  Hen.  IV.  f.  5.  pL  18,  Fita.  Cor.  4«;  Y.  B.  s  R. 
HL  f.  la,  pL  31;  Y.  B.  3  Hen.  VIL  L  la,  pL  10. 
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pellee.  To  avdd  the  duel  with  this  champion,  the  a{^>ellor  must 
establish  by  his  secta  or  by  an  inquest  that  the  ostensible  warrantor 
was  a  hired  diampion.' 

By  the  time  of  Hairy  VUL  the  conditions  of  restitution  seem  to 
have  been  reasonable  diligence  in  pursuing  the  thief,  and  either  the 
ooaviction  of  the  thief  on  appeal  or  his  confession,  eiqiress  or  im- 
plied, of  guilt.'  Originally  no  indictment  could  be  tried  until  the 
owner  had  forfeited  his  ri^t  to  fq)peal  by  laches.*  But  the  practice 
afterwards  changed,  and  the  crown  did  not  stay  for  the  appellor  to 
bring  his  appeal.* 

There  was  originally  no  restitution  of  goods  after  conviction  cm 
an  indictment.'   A  statute  '  remedied  this,  by  providing  that  one 

>  The  ^ipeDor  succeeded  In  dtAag  so  in  the  cmM  npotted  b  Set.  PL  Ox.,  i  Sdd. 
Soc*/,  No.  tgi.uLd  the  champion  with  ^)edal  lenieaiy  was  coodemiied  to  the  lossof 
one  of  his  feet,  instead  of  losing  lioth  foot  and  fiit. 

■  96  Eliz.  Do^'s  Case,  4  Leon.  i6.  Appeal  of  Robberjr.  "It  was  agreed  by  the 
Justices  that  the  party  robbed  shall  have  a;^)cal  of  robbery  so  yean  after  robbery  cosh 
mitted,  and  shall  not  be  bound  to  bring  it  within  a  year  and  a  day,  as  in  the  case  of 
appeal  (rf  munJer.     Yidt  contra,  ii  As.  gT-    Vi4*  Staunf.  6a." 

8  W.  m.    Amstrong  *.  Lisle,  J.  Kelying,  93,  g6. 

"But  great  question  hath  been  made,  of  what  iboold  be  acamnted  a  fresh  mlt; 
tJd«  Staunf.  P.  C.  165, 166,  where,  upon  consideiatiim  of  all  the  books,  it  is  settled  that 
It  is  not  capable  of  anycertaindefinition,  butmust  bedetennined  by  the  discretion  of 
the  Justices."  SeasonaUe  proaecuticm  of  the  action  seems  here  to  be  oODfoundcd 
with  fresh  pursuit  of  felon. 

*  BritL  4^  b\  Y.  B.  15  Ed.  m.  153,  155.  There  was  at  one  time  a  tendent^  to 
rdax  this  rule  where  the  pn^ier  appdkir  was  an  Infant.  Y.  B.  11  Ed.  III.  13,  16; 
Y.  B.  II  Hen.  IV.  94,  56;  13  Hen.  VI.,  Fttz.  Cor.  17S.  The  leason  ^vra  was  that  the 
opportuni^  for  covin  on  the  part  of  the  defoidant  was  so  great  as  Hen.  VI.,  Fits. 
Cor.  a7g.  In  Y.  B.  31  fien.  VL  xi,  6,  an  indictment  for  robbery  was  allowed  to  go  od 
pending  an  appeal  lot  robboy,  because  !t  was  not  plain  that  the  aH>eal  was  for  the 
same  robbery;  the  case,  therefote,  differing  bom  an  ai^ttal  of  death.  Hie  strict  an- 
dent  law  was  restcnd  in  is  Ed.  IV.,  fitx.  Cor.  44. 

*  MaAham  «.  Cobb,  W.  Jones,  147, 148,  per  Sir  W.  Jotns,  J.  "If  the  king  causes 
OM  to  be  indkted  and  convicted  and  attainted,  or  if  at  the  king's  salt  he  be  acquitted, 
this  is  a  bar  in  appeal  of  fekmy;  In  the  same  manna  if  the  party  is  acquitted,  coo- 
victed  or  attainted  at  the  siut  of  the  pai^  In  appeal,  this  Is  a  bar  In  anaigmnent 
on  indicUnent;  and  at  the  conunixi  law  they  used  to  stay  proceedings  cm  indictment  tiD 
a  year  and  a  day  was  passed,  because  it  would  not  be  a  bar  to  the  appeal,  but  sines 
(Dveis  Hmes  the  evidence  of  the  oown  was  lost  or  ccmcealed,  therefore  afterwards  the 
practice  dianged  and  they  do  not  stay  (indictment)  and  to  prevent  mischief  to  par^ 
(apfiellor)  who  in  this  way  sevend  tiroes  lost  his  a^^teal  (and  therefore  failed  to  recover 
the  goods)  this  Statute  of  si  Hen.  VKI.  was  made  to  give  restitntfon  to  the  par^  of 
Us  goods  if  he  gave  evidence." 

*  aaEd.m.,I1tz.Cor.4f>o;  Y.B.4Hen.VII.5,i;  Markham*. Cobb, Uldi,  144. 

*  Stat.  31  Hen.  VUL  C.  11. 
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irbasc  goods  had  been  stolen  should  have  restitution  od  indictment 
if  he  procured  conviction  or  gave  evidence  against  the  convicted 
thief.  Appeal  of  robbery  disappears  after  this  statute,  and  was 
abolished  by  law  in  1819.  The  statute  is  construed  liberally; 
e.  g.,  if  thief  had  parted  with  the  stolen  pn^>er^,  but  had  other 
property,  procured  by  means  of  the  stolen  goods,  the  parfy  despoiled 
obtained  the  substituted  property.*  An  executor  had  restitution, 
though  not  expressly  mentioned  in  the  statute.'  Hie  writ  of 
restitution  soon  became  obsolete;  acticsi  of  trover  was  allowed 
instead.'  Restitution  or  trover  is  allowed  against  a  purchaser  in 
market  overt,*  but  only  in  case  defendant  retains  the  goods  pur- 
chased after  conviction.  If  he  has  resold  them  before  conviction, 
the  remedy  is  only  agdnst  the  new  possessor."  By  a  late  English 
statute  *  restitution  is  allowed  where  goods  are  obtained  under  false 
pretenses,  even  though  the  false  pretenses  are  such  as  to  vest  a 
defeasible  title  in  the  fraudulent  pretender,  and  the  latter  has  sold  to 
an  iimocent  purchaser.' 

>  SJitcHuVCMc,  Noy,  138;  4iE3is.a>t[d*yi.a(^Cm.EL66i.  GoU^tly 
«.  Rej'DoIdj,  L(£t,  8S,  ft  good  cue.    Sstorical  noU. 

■  3  Oil.  Austen  f.  Baktx,  By.  mi,  6  Kep.  80,  BenL  87. 

■  G<digbtly  t.  ttxyoMa,  supra. 

*  Kdyiog,  35, 47.  See  Woroeiter'fl  Cue,  Moon,  360,  PcpL  84,  1  And.  344,  S  R^ 
83  (;  Smart's  Caae,  Fieem.  460;  Sckttergood  «.  Sylvester,  15  Q,  B.  506;  Walker  1. 
Idattliews,  g  Q.  B.  D.  109. 

•  Kmraod  t.  Smith,  a  T.  R.  750. 

■  14--1S  ^ct  c  96,  sect  loa 

'  Vilmont  a.  BeUley,  18  Q.  B.  Dhr.  333;  Bentlcy  *.  VHmoiit,  11  Kpp.  Cu.  471, 
«vemilmg  Uoyce  *.  Newliigtoii,  4  Q-  B.  D.  33.  See  Rez  t.  Pow^  7  CAP.  6401 
Qneoi*.  Jusdoes,i8Q.B.DIv.3i4.  Nothing  o(  ttie  kind  known  In  the  United  Steto. 
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TRESPASS  DE  BONIS  ASPORTATIS. 

It  is  obvious  from  this  account  of  the  appeal  of  robbery  or  lar< 
ceny  that  the  absence  of  pecuniary  redress  against  a  thief  must 
sooner  or  later  become  an  intolerable  injustice  to  those  whose 
goods  had  been  stoloi,  and  that  a  remedy  would  be  found  for  this 
injustice.  This  remedy  was  foimd  in  the  form  of  an  action  for 
damages,  the  familiar  action  of  Trespass  de  Bonis  A^Mrtatis. 

Tlie  recorded  instances  of  trespass  in  the  royal  courts  prior  to 
1353  are  very  few.  Is  the  "Abbreviatio  Fladtorum  "  some  twenty- 
five  cases  of  i^peals  of  different  kinds  are  mentioned,  belonging  to 
the  period  1194-1353,  but  not  a  single  case  of  treqiass.'  In  the  year 
37  Henry  HI.  (1253-1253)  no  fewer  than  twenty-five  cases  of  tres- 
pass are  recorded,  and  from  this  time  on  the  action  is  frequent,  while 
appeals  are  rarely  brought  It  is  reasonable  to  suppose  that  the 
writ  of  trespass  was  at  first  granted  as  a  spedal  favor,  and  became, 
soon  after  the  middle  of  the  fourteenth  century,  a  writ  of  course. 

Hie  introducrion  of  this  action  was  a  very  ample  matter.  An 
original  writ  issued  out  of  Chancery  directing  the  sheriff  to  attach 
the  defendant  to  appear  in  the  King's  Bench  to  answer  the  plain- 
tiff. The  jurisdiction  of  the  King's  Court  was  based  upon  the 
commission  of  an  act  n  et  armis  and  conb'a  pacem  regis,  for  which 
the  unsuccessful  defraidant  had  to  pay  a  fine.  These  words  were 
therefore  invariably  inserted  in  tlie  declaration.  Indeed,  the  count 
in  trespass  was  identical  with  the  corresponding  ^^>eal,  exc^t 
that  it  omitted  the  offer  <tf  l>attle,  concluded  with  an  ad  danauim 
clause,  and  substituted  the  words  vi  et  armis  for  the  words  of  felony, 
— /ehniter,Jdonice,'infelonia,  or  in  robberia.  The  count  in  the  ^>- 
peal  was  doubtless  borrowed  from  the  andent  count  in  the  popular 
or  communal  courts,  the  words  of  felony  and  coHtra  pacem  regis  being 
added  to  bring  the  case  within  the  jurisdiction  of  the  royal  courts.* 

'  See,  however,  infra,  p.  179,  n.  3.  —  Ed, 

1  Aa  there  was  no  appeal  lot  a  tiespau  upon  land,  Sd.  H.  Cor.  (SekL  SocV),  No. 
35,  the  Ktion  of  trespass  guar*  daauum  frtH  ma  toni^  into  the  n^riJ  couita 
dkectly  from  the  popular  courts. 
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The  procedure  of  the  King's  courts  was  much  more  expeditious 
than  that  of  the  popular  courts,  the  trial  was  by  jury '  instead  of  by 
wagei  of  law,  and  judgment  was  satisfied  by  levy  of  executioa  and 
sale  of  the  defendant's  property,  whereas  in  the  popular  courts  dis- 
tress and  outlawry  were  the  limits  of  the  plaintiff's  ri^ts.  As  an 
appeal  might  be  brought  for  the  theft  of  any  chattel  worth  iid.  or 
more,  and  as  the  owner  now  had  an  option  to  bring  trespass  where 
an  f^fteal  would  lie,  there  was  danger  that  the  royal  courts  would  be 
encumbered  with  a  mass  of  petty  litigation.  To  meet  this  threat* 
ened  evil  the  Statute  6  Ed.  I.  c.  8  was  passed,  providing  that  no  one 
should  have  writs  of  trespass  before  justices  unless  he  swore  by  his 
faith  that  the  goods  takra  away  ^tf^  iffQ,'^^  f^^y  shiiii^yt  at  the 
least. 

The  plaintiff's  right  in  trespass  being  the  same  as  the  appellor's  \ 
right  in  the  appeal,  we  may  consider  them  together.  Bracton  says 
the  appeal  is  allowed  "utrum  res  quae  ita  subtracta  fuerit,  extiterit 
lUius  appellantis  propria  vel  alterius,  dum  tamen  de  custodia  sua."  ' 
Britton  and  Fleta  are  to  the  same  effect.'  The  right  is  defined  with 
more  precision  in  the  "Mirror  of  Justices":  "In  these  actions 
(appea',)  two  rights  may  be  concerned,  —  the  ri^t  of  possession, 
as  if  tite  case  where  a  thing  is  robbed  or  stolen  from  the  possession 
of  one  who  had  no  r^t  of  pn^>er^  in  it  (for  instance,  where  the 
thing  had  been  lent,  bailed,  or  let);  and  the  right  of  property,  as 
is  the  case  where  a  thing  is  stoloi  or  robbed  from  the  possession 
of  one  to  whom  the  pr(^ierty  in  it  belongs."  *  The  gist  of  the  \ 
plaintiff's  r^t  was,  therefore,  possession,  either  as  owner  or  as  f^' 
bfulee.'  On  the  death  of  an  owner  in  possession  of  a  charter  the 
hdr  was  constructively  in  possession,  and  could  maintain  trespass 
against  one  who  anticipated  him  in  taking  physical  possession  of 
the  charter.* 

>  Inmie  cue  the  defendant  offered  wager  of  battle  and  tbepbintiS  agreed,  but  the 
court  would  not  allow  it.   Y.  B.  33  &  33  Ed.  I.  319. 

■  Bnut.  151.    To  the  same  effect,  Bract.  103  (,  146  O. 

•  I  iOdL  Britt.  56;  Fleta,  Lib.  i,  c.  39. 
«  Book  n.  c.  16  (SM.  Soc-y). 

■  For  inatuicca  of  appeal!  by  baileea  ice  Sd.  Pleu  t4  the  Crown,  Nos.  88  and  136, 
and  for  a  lecogniticai  of  the  bailee's  right  In  later  timea,  Flti.  Cor.  loo  (45  Ed.  m.); 
y.  B.  3  Ed.  IV.  f.  IS,  pL  7;'  Keaw.  70,  pL  7. 

•  y.B.i6Ed.n.49o;  Y.B.iEd.in.f.2a,pLii.  The  owner  could  not  have  the  ac- 
tion against  a  second  treqiaaier,  for  the  possevion  of  the  fiist  trespasser,  being  adverae 
to  owner,  could  not  be  regarded  as  constructively  tbe  owna's. 
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/     The  baflor  could  not  maintain  an  appeal,  nor  could  he  mamtain 
/\    the  analogous  AnefangslUagt  of  the  earher  Teutonic  law.'    He  had 
\  £iven  up  the  possession  to  the  bailee,  retaining  only  a  chose  in  action. 
,'For  the  same  reason  the  bailor  was  not  allowed  for  many  years  to 
I  i  recovei  damages  in  trespass.  As  early  as  1323,  however,  and  doubt- 
:    less  by  the  fiction  that  the  possession  of  a  bailee  at  will  was  the 
',  /     possessioQ  of  the  bailor  also,  the  latter  gained  the  right  to  bring 
\      trespass.*  In  1375  Cavendish,  J.,  said:  "He  who  has  property  may 
have  trespass,  and  he  who  has  custody  another  writ  of  trespass." 
And  Persay  answered:  "It  is  true,  but  he  who  recovers  first  shall 
oust  the  other  of  his  action." '    And  this  has  been  the  law  ever 
~  -^  wi<x  where  the  bailment  was.  at  the  will  of  the  bailor.    The  inno- 
vation was  not  extended  to  the  case  of  the  pledgor/  or  bailor  for 
a  term.' 

This  same  distinction  between  a  bailment  at  will  and  a  baH- 
mssat  for  a  time  is  pointedly  illustrated  by  the  form  of  indictment 
for  stealii^  goods  from  the  bailee:  "If  the  owner  parts  with  the 
right  of  possession  for  a  time,  so  as  to  be  dqmved  of  the  l^al 
power  to  resume  the  possession  during  that  time,  and  the  goods 
are  stolen  during  that  time,  they  cannot  be  described  as  the  goods 
of  such  owner;  but  if  the  owner  parts  with  nothing  but  the  actual 
possession,  and  has  a  ri^t  to  resume  possession  when  he  thinks 
fit,  the  goods  may  be  described  either  as  his  goods,  or  his  bailee's. 
.  .  .  The  ground  of  the  decision  in  Rex  v.  Belstead  and  &ex  v. 
Brunswick  was  that  the  owner  had  parted  with  the  right  of  posses- 
sion for  the  time,  he  had  nothing  but  a  revetdonary  interest,  and 
could  not  have  brought  trespass."  * 

In  like  manner,  it  is  probable  that  for  an  estray  carried  off  tres- 
pass might  have  been  brought  by  either  the  owner  or  the  lord 
within  the  year  and  a  day.^  A  servant  could  not  bring  trespass 
unless  be  bad  been  entrusted  with  goods  as  a  bailee  by  or  for  his 

•  I  Bnumer,  Deutsche  Rechtageschichte,  509. 

»  Y.  B.  16  Ed.  II.  490;  y.  B.  s  Ed.  m.  f.  a,  pL  5. 

•  Y.  B.  48  Ed.  m.  (.  ao,  pL  r6.  . 

•  Y.  B.  loHcn.  VI.  f.  ss,  pi.  16. 

■  Ward  t.  Macaulay,  4  T.  R.  489. 

■  Per  Ba¥L£y,  B.,  u  dted  in  a  Run.  Crimes  (jth  ed.),  345.  The  some  dtadnctuni 
H  made  in  i  Hale  P.  C.  513. 

'  Y.  B.  20  Hen.  VII.  f.  i,  i^  i.  But  In  this  same  case  the  n^t  of  a  distiainor 
to  have  trespass  was  denied. 
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master.'    Nor  could  a  servant  maintain  &n  appeal  without  his 
master.* 

Trespass  was  an  action  for  damages  only,*  «.  c,  a  strictiy  per-  | 
sonal  action.    But  bdng  a  substitute  for  the  appeal,  which  gave  > 
the  successful  aiq>elloi  the  stolen  res,  the  measure  of  damages   [' 
would  naturally  be  the  value  of  the  stolen  res.   This  was  the  rule  ' 
of  damages  even  though  the  action  was  brought  by  a  bailee  *  or  by    < 
a  tre^Kisser  against  a  second  tresfpasser.    The  rule  was  at  one  time 
thought  to  be  so  inflexible  as  to  deprive  a  bailee  for  a  time  of  the 
right  to  bring  trespass  for  a  wrongful  dispossession  by  his  bailor. 
Haneford,  J.,  said  in  one  case:  "Plaintiff  shall  not  have  the  ac- 
tion, because  then  he  would  recover  dam^es  to  the  value  of  the 
beasts  from  him  who  owned  them,  and  this  is  not  ri^t.    But  the 
.  plaintiff  shall  have  an  action  on  the  case.    But  if  a  stranger  takes 
beasts  in  my  custody  I  shall  have  trespass  against  him  and.recover 
their  value,  because  I  am  chargeable  to  my  bailor  who  has  the 
property,  but  here  the  case  is  different  quod  Hnx  and  Citlpefpes, 
JJ.,  concesserunt." '    It  is  needless  to  say  that  this  is  no  Icmger  law. 
The  plaintiff  has  for  centuries  been  allowed  to  recover  in  trespass  V — 
against  the  bailor  his  actual  loss.'  CM  the  same  principle  it  was  once 
ruled  that  a  plaintiff  could  not  have  trespass  if  his  goods  had  been 
returned  to  him;   "for,  as  Fulthobp,  J.,  said,  the  plaintiff  ought 
not  to  have  his  goods  and  recover  value  too,  therefore  he  ^ould 
recover  damages  in  tre^iass  on  the  case  for  the  detainer."  '    But  \ 
Faston,  J.,  said  the  jurors  should  allow  for  the  return  of  the  chattel    '. 
ia  assessing  the  damages,  and  his  view  has,  of  coursci  prevfuled.'  - 

>  Y.  B.  1  Ed  IV.  f.  15,  pi  7.  per  UtUeton;  Heydra't  Cue,  13  Rep.  69;  BIms  i. 
HdDun,  Otr.  5a,  pec  Amdsbson,  C.  J.;  Gouldi.  66,  |d.  10,  ^a,  pi.  iS,  s.  c. 

'  The  muter  could  bring  an  ii^>eal  igainst  a  thief  and  oSfer  to  prove  by  the  body  of 
hb  icmnt  who  nw  the  theft,  utd  the  Mrvant  would  accocdin^y  cbarge  the  appellee 
of  the  same  theft,  and  ofier  to  |»ove  by  hi*  body,  i  Rot  Cur,  Reg.  51 ;  3  Bract.  Note 
Book,  No.  i6d4.   See  also  Y.  B.  30  ft  31  Ed.  I.  541;  Fits.  R^lev.  3a  (19  Ed.  m.). 

■  n.Ab.336,c(d.3,n>t.69(i4Ed.n.);  Mf.  346,col.  3,rot  Co  (17  Ed.  n.);  Y.  B. 
I  Btxi.  Vt.  t.  4,  pi.  s. 

«  Y.B.iiHen.IV.(.i3,pL46i  Y.B.SEd.  W.f.e.pLs;  Heydtm't  Cue,  13  Rep. 
67,  69;  Swire  *.  Leach,  18  C.  B.  R.  B.  479.  Tliere  are  numerotu  easea  In  thf*  country 
to  the  same  effect   See,  however,  Claridge  r.  South  Staffordshire  Co.,  1893,  i  Q.  B.4*^- 

»  Y.  B.  II  Hen.  IV.  f.  23,  (J.  46. 

•  Heydon's  Case,  13  Rep.  67, 69;  Brieriy  p.  Kendall,  17  Q.  B.  937. 

»  Y.  B.  ai  Hen.  VL  f.  15,  pL  19. 

■  Br.  Ab.  Treq>.  an,  130;  CUnnoy  1.  Vial,  5  H.  ft  N.  aSS,  195.  See  also  Y.  B.  si  ft 
aa  Ed.  1. 389. 
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The  dose  kinship  between  the  appeal  and  trespass  explains  the 
nature  of  the  tre^asser's  wrong  to  the  plaintiff.  A  robber  or  thief 
dispossesses  the  owner  with  the  design  of  excluding  him  fnan  all 
enjoyment  of  the  chattel.  His  act  is  essentially  the  same  as  that 
of  one  who  ejects  another  from  his  land,  i.  e.,  a  disseisin.  Indeed, 
in  many  respects  the  recuperatory  a{>peal  of  robbery  or  larceny  is 
the  analogue  of  the  assize  of  novel  dissdsin.  It  is  not  surprising, 
therefore,  to  find  that  tre^iass  for  an  asportation  would  not  lie 
originally  except  for  such  a  diqwssesaon  as  in  the  case  of  land 
,'  would  amount  to  a  dissosin.'  If,  for  instance,  a  chattel  was  taken 
as  a  distress,  trespass  could  not  be  maintained.*  Kq)levin  was  the 
sole  remedy.  In  1447  the  OHnmons  prayed  for  the  right  to  have 
trespass  in  case  of  distress  where  the  goods  could  not  be  come  at' 

In  one  respect  trespass  differed  materially  from  the  ^)peal  and 
also  (torn  the  assize  of  aovel  disseisin.  The  disseisee  and  the  owner 
of  the  chattel  could  recover  the  land  or  the  chattel  from  the  grantee 
of  the  disseisor  or  thief.  But  the  dispossessed  owner  of  a  chattel 
could  not  bring  trespass  for  the  value  of  the  chattel  against  the 
grantee  of  the  trespasser.*  Even  here,  however,  the  ajialogy  did 
not  really  fail.  Trespass  was  an  action  to  recover  damages  for  a 
wrong  done  to  the  plaintiff  by  taking  the  chattel  from  his  possession. 
The  grantee  of  the  trespasser  had  .done  no  such  wrong.  There- 
fore, no  damages  were  recoverable,  and  the  action  failed  altt^ther. 
Similarly  the  grantee  of  the  dissdsor  had  done  no  wrong  to  the 
disseisee,  and  therefore,  while  he  must  surrender  the  land,  he  was 
not  obliged,  prior  to  the  Statute  of  Gloucester,  to  pay  damages  to 
the  demandant.*    On  the  contrary,  the  demandant  was  in  miseri- 

'  Tiapasa  iot  the  deitniction  of  a  chattel  hu  been  allowed  from  very  eariy  times. 
Y.B.iEd.n.41;  y.  B.  II  Ed.  n.  344;  Y.B.aEd.in.f.  j,pl.s;  Watson ».  Smith, 
Cio.  EL  713.  There  Is  in  tbe  ibpdrtMi  firOHiM  no  writ  of  tie^Mss  bra  mere  injury 
to  a  diattel,  not  amounting  to  it*  destnictitKi.  Presumably  it  ma  tlxm^t  best  that 
plaintiffs  should  seek  redress  lor  such  minor  iojuHes  b  the  popular  courts.  There  is 
on  instance  of  such  an  action  b  IS47  b  a  manorial  court  of  the  Abbey  of  Bee  Sd.  PI. 
Man.  Ct.  (Seld.  Soc'y)  10.  In  later  times  the  remedy  b  the  King's  Bencfa  was  by  an 
action  on  tlK  cue.  Slater  >.  Swan,  a  Stra.  871.  See  also  Hailow  >.  Weekes,  Batnes's 
Notes,  453.  Finally,  trnpaas  was  allowed  without  question  tabed.  Dand  t .  Sexton, 
J  T.  11.37. 

»  PL  Ab.  a6s,  coL  a,  rot  8  {33  Ed.  I.). 

■  5  Rot.  ParL  139  b.    (399  «  Menu  to  be  the  ssme  petition.) 

*  Y.B. aiEdlV.f. 74, [J.6;  Day*.  Austin, Ow.  70;  Wilaon*.Baiter,4B.&Ad.6i4. 

*  BracL  164, 173, 175  b;  a  Bract.  Note  Book,  No.  O17;  Y,  B.  37  Hen.  VI.  f.  35,  pi. 
as;  Y.B.i3Hen.Vn.f.is,pI.ii;  Symons s. Symons, HetL 66. 
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cordia  if  he  charged  the  grantee  vith  disseisin.'    By  the  same\ 
reasoning,  just  as  the  dispossessed  owner  of  a  diattel  could  not  \ 
have  tre^tass  gainst  a  second  trespasser,*  so  the  demandant  could  1 
not  recover  damages  from  a  second  disseisor.*    Ilie  wrong  in  each    I 
case  was  against  the  first  tre^>asser  or  disseisor,  who  had  gained  the 
fee  simple  or  property,  although  a  tortious  fee  simple  or  property. 
The  view  here  suggested,  that  the  defendant's  act  in  trespass  d 
bonis  asportatu  was  essentially  the  same  as  that  of  a  disseisor  1 
the  case  of  land,  has  put  the  writer  upon  the  track  of  what  h»^ 
believes  to  be  the  origin  of  the  familiar  distinction  in  the  law  of 
^  trespass  (U>  initio  between  the  abuse  of  an  authority  given  by  law, 
and  the  abuse  of  an  authority  given  by  the  party,  the  abuse  making 
one  a  trespasser  ab  initio  in  the  one  case  but  not  ia  the  other.   As 
we  have  seen,  replevin,  and  not  tre^Ktss,  was  the  proper  action  for 
a  wrongful  distress.   If,  however,  when  the  sheriff  came  to  replevy 
the  goods,  the  landlord,  claiming  the  goods  as  his  own,  refused  to 
give  them  up,  the  r^levin  suit  could  not  go  on; '  the  plaintiff  must 
proceed  dther  by  appeal  of  felony,  or  Iqr  tre^wss.*    The  defendant 
by  this  assumption  of  dominion  over  the  goods  and  l^udiation  of 
the  plaintiff's  right  was  guilty  of  a  larceny  and  trespass.    Even  if 
the  defendant  allowed  the  sheriff  to  replevy  the  goods,  he  might 
afterwards  in  court  stop  the  action  by  a  mere  assertion,  without 
proof,  of  vAwnership.     The  plaintiff  as  before  was  driven  to  his 
appeal  or  trespass.* 

Early  in  the  reign  of  Edward  m.  the  lav  was  so  far  changed 
that  the  defendant's  claim  of  ownership  would  not  defeat  the 
replevin  action  unless  made  before  deliverance  of  the  goods  to  the 
sheriff.*    But  the^ld  rule  continued,  if  the  distrainor  claimed 

'  a  Bnct  Mote  Bo^  Noa.  617  utd  1191. 
*      *  Y.  B.  II  E(L  IV.  f.  74,  pL  6.   See  the  Huvard  Law  Revkir,  VoL  m.  p.  19. 

*  "If  the  taker  or  detainer  adnuttbe  bafliS  to  view,aiul  avow  the  thing  diatrained 
to  be  his  pccqpeKy,  bo  that  the  plaintiff  hu  nothing  theteln,  tiiea  the  juiisdictton  of 
the  sheriff  and  bsiHS  cesKS.  And  if  the  plaintiff  is  not  a  villein  of  the  defonzr,  let 
Um  bnmediatdy  ralae  hue  and  cry;  and  at  the  fint  coua^  court  let  him  sue  for  his 
dwttel,  as  being  robbed  from  him,  by  appeal  of  fdony  if  he  thinks  £t  to  do  xi."  i  Nich. 
Britt.  13S.  In  Y.  B.  91  &  31  Ed.  I.  106,  counaei  being  asked  why  the  distrainor  did 
itot  avow  ownenhipnitai  the  tiieriS  came,  answeied:  "If  we  bad  avowed  ownerahli^ 
be  would  have  sued  an  iq>peal  agalnit  us." 

»  Y.  B.  jii  &  33  Ed.  L  S4- 

*  The  aigroneat  of  the  defeidant,  "And  althou^  we  are  come  to  conit  on  your  snit. 
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ownership  before  the  sheriff,  until,  by  the  new  writ,  de  prcpHetate 
probuMda,  the  p]funti0  procured  a  deliverance  in  qute  of  the  de- 
fendant's claim,  and  thus  was  mabled  to  continue  the  replevin 
action  as  in  the  case  of  a  voluntary  deUverance.  But  the  resort  to 
this  writ  was  optional  with  the  plaintiff.  He  might  still,  if  he  pie- 
ferred,  treat  the  recusant  defendant  as  a  treq»sser.  In  Rolle's 
Abiidgmrat  we  read:  "If  he  who  has  distrained  detains  the  beasts 
after  ftrgmwlg  tendned  before  impouDding,  he  is  a  tre^>asser  a( 
initio.   45  Ed.  m.  9  h.    Cetttra,  Co.  8,  Six  Carpenters,  147."  * 

What  was  true  ia  the  case  of  a  distress  was  equally  true  of  an 
estray.  "If  the  lord  avow  it  to  be  his  own,  the  person  demanding 
it  may  either  bring  an  action  to  recover  his  beast  as  lost  (adirree) 
in  form  of  treq>a3s,  or  an  appeal  of  larceny,  by  words  of  felony."  * 
In  1454  Prisot,  J.,  in  answer  to  counsel's  suggestion  that,  if  he  lost 
a  box  of  charters,  he  should  have  detinue,  said:  "I  think  not,  for 
in  your  case  you  shall  notify  the  finder  and  demand  their  surrender, 
and  if  he  refuses,  you  shall  have  an  action  of  trespass  against  him; 
for  by  the  finding  he  did  no  wrong,  but  the  tort  began  with  the 
detention  after  notice."  • 

On  the  other  hand;  a  bailee  who,  in  repudiation  of  his  bailor's 
rights,  refused  to  give  back  the  chattel  on  request  was  nevex  diarge- 
able  as  a  thief  or  trespasser.*  Unlike  the  distrainor  or  finder, 
who  took  the  chattel  without  the  consent  of  the  owner  but  by  virtue 
of  a  rule  of  law,  the  bailee  did  not  acquire  the  possession  by  a  tak- 
ing, but  by  the  permission  and  delivery  of  the  bailor.  Hentx  it 
was  natural  to  say  that  a  subsequent  tort  made  one  a  treq)asser  ab 
initio  if  he  came  to  the  possession  of  a  chattel  by_act  of  law,  but 
not  if  he  came  to  its  possession  by  act  of  the  ^;iuty.  The  rule  once 
established  in  iHgM  (6  cliattels  w^sTESmztended  to  trespasses 
upon  real^  and  to  the  person. 

weshallnotbebikWMaepli^theK  than  before  the  ahoiff;  foryouiheU  bediraato 
your  writ  (rf  treqius  <m  to  your  «KK*l,ind  tUawilt  ihaU  alMUe,"  tbotiiA  nq^Mrtcd  by 
the  precedents,  wu  overruled.  Y.B.5Ed.nLf.3,pLtii  teetbeHuvaidLkw  Review, 
VuL  m.  p.  3J, 

)  3  Ron.  Abr.  561  (G],  ;.  The  Yew  Book  tappotta  RoUe. 

>  I  Nlch.  Britt  68.  SceibU.ii$:  "No  penon  cmn  detain  from  another  birds  or 
beasts,  firm  Mature,  whfch  have  been  domesticated,  withont  bdng  guilty  irf  robbery  or 
of  open  treqMss  against  our  peace,  if  due  pursuit  be  made  thereof  within  tlw  year  and 
day,  to  prevent  thdr  bctog  rlalmi-jl  as  estrays." 

*  y.  B.  33  Hen.  VI.  I.  a6.  pL  r>. 

4  Y.B.  i6HaLVII.f.  9,pl.7;  iAaies&Sniith,CaMiM)Torts,  iji,  iS3,n.  I. 
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The  subsequent  history  of  the  doctrine  of  trespass  ab  initio  is 
certainly  curious.  There  seems  to  be  no  indication  in  the  old  books 
that  anything  but  a  refusal  to  give  up  the  chattel  would  make  the 
distrainor  or  finder  a  trespasser.  But  in  the  case,'  in  which  Pbisot, 
C.  J.,  gave  the  opinion  already  quoted,  Littleton,  of  counsel,  in- 
sisted that  detinue  and  not  trespass  was  the  proper  action  against  the 
distnun<»:  or  finder  for  refusal  to  give  up  the  chattel  on  demand,  but 
admitted  that  trespass  would  lie  if  they  killed  or  used  the  chattel.' 
littleton's  view  did  not  at  once  prevail.*  But  it  received  the  sanc- 
tion of  Coke,  who  said  that  a  denial,  bcdng  only  a  non-feasance, 
could  not  make  oae  a  trespasser  ab  initio; '  and  their  opinion  lias 
ever  since  been  the  established  law.  A  singular  departure  this  of 
Littleton  and  Coke  from  the  ancient  ways  —  the  doctrine  of  trespass 
ab  initio  inapplicable  to  the  very  cases  in  which  it  had  its  origin  I 

'  "If  Irefuae  to^ve  up  the  distress,  still  he  Bhall  not  have  trespass  against  me,  but 
detinue,  because  It  was  lawful  at  the  begiimiiig  when  I  took  the  distress;  but  if  I  kill 
them  01  woik  them  tar  my  own  account,  he  sliall  have  tre^Mas.  So  here,  when  he 
found  the  cfaaiten  it  was  lawful,  and  although  he  did  not  give  them  q>  on  request,  he 
■hall  not  have  trespass,  but  detinue  against  me,  for  no  trespass  is  done  yet;  no  more 
than  where  one  ddivers  goods  to  me  to  keep  and  redeliver  to  him,  and  I  detain  them, 
beahallneverhavetregpa«,butdetinue«gain8tmenMuagiiani>n(."  Y.B.33Hdi.VI. 
f.  16,  pL  II. 

*  See  Uttleton's  own  statement  when  judge  in  Y.  B.  13  Ed.  IV.  f.  6,  fi.  a.  Aeeotd- 
ing  to  Y.B.aRldi.ni.f.iSipLsg:  "It  was  said  by  some  that  if  one  loses  his  goods  and 
another  finds  them,  the  loser  may  have  «  writ  of  tietpan  if  he  will,  or  a  writ  of  detinue." 
In  East  f.  Newman  (1595),  Golds.  154,  pi.  79,  a  finder  who  refused  to  give  up  the  goods 
to  theowner  was  held  guilty  of  a  conversioD,FcHHEa,  J.,  saying:  "For  when  I  lose  my 
goods,  and  they  OHne  to  your  hands  by  finding,  and  you  deny  to  deliver  them  to  me,  I 
Bhall  have  an  action  of  ttespMss  agamst  you,  as  33  Hen.  VI.  la." 

•  Isaac  1.  dark,  i  BolL  R.  13& 
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LECTURE  V. 
REPLEVIN.^ 

The  gist  of  the  action  of  trespass  de  bonis  asportaHs,  as  we  liave 
seen,  was  a  taking  from  the  plaintiff's  possession  under  a  claim  of 
C  dominion.  The  trespasser,  like  a  disseisor,  acquired  a  tortious  prop- 
erly. Tre^ass,  therefore,  would  not  lie  for  a  wrongful  distress; 
for  the  distrainor  <Ud  not  claim  nor  acquire  any  property  in  the 
distress.  This  is  shown  by  the  fact  that  he  could  not  maintain 
trespass  or  trover  if  the  distress  was  taken  from  him  on  the  way  to 
the  pound,  or  taken  out  of  the  pound,*  but  must  resort  to  a  writ  of 
rescous  in  the  one  case,  and  a  writ  of  de  parco  jrado  in  the  other 
case.  In  these  writs  the  property  in  the  distress  was  either  laid  in  the 
distrainee,  or  not  laid  in  any  one.' 

,■  But  the  distrainee,  although  debarred  fnsn  bringing  trespass,  was 
not  without  remedy  for  a  wrongful  distress.  From  a  very  early 
period  he  could  proceed  against  the  distrainor  by  the  action, 
-^  which  after  a  time  came  to  be  k^own  as  R^levin.  This  action 
was  based  upon  a  taking  of  the  plaintiff's  chattels  and  a  detention 
of  them  against  gage  and  pledge.  Hence  Britton  and  Fleta  treat 
of  this  action  under  the  heading  "De  Prises  de  Avers"  and  "De 
o^tione  averiorum,"  wliile  in  Bracton  and  the  Mirrour  of  Justices 

1  See  5  Ed.  m.  f.  56,  pL  81;  for  treqxus  at  mfiff,  T  Anus  ft  Smith,  Cts.  on  Tacts, 
aA,iititq.;  for  wBger of  Uw in  n|>lev)n, see 39 Hen.  m.  Abr.  PL  i43>  rot  i,  Essex. 
See  further  on  replevin,  fca,  disarisin  of  datteb. 

*  "Hie  distnunor  neither  geini  ft  general  wsc  *  q)edBl  ptt^ierty,  nor  even  the  po>- 
iearion  in  the  cattle  Vt  things  diitnined;  he  cannot  maintain  trover  or  trespass.  .  .  . 
It  Is  not  hlte  a  pledgee,  for  he  has  a  |Ht^>erty  fw  thetinie;  andsoofabailmeQtof  goods 
to  be  redelivered,  bailee  shall  have  tre^uas  against  a  stranger,  because  he  is  chargeable 
over."  PerPABCXX,C.B.,Rex*.Cotton,Pa^eT,ii3,i3i.  Seealso Y.B.irHen.Vn. 
f.  I,  pi.  i;  Whidy  f.  Roberts,  HcQelL  &  Y.  107,  loB;  a  Sdir.  N.  P.  (ist  ed.)  ijSs; 
a  Saund.  (6th  ed.)  47  h,  n.  (c). 

*  "He  diall  not  show  in  the  writ  to  whom  the  pr(q»ert]r  of  the  cattle  doth  appertain, 
unless  he  choose  to  do  so."  Fltz.  N.  B.  loo.  Compare  Buiscn  *.  Martin,  Cro.  Jac  46, 
Velv.  36,  I  BrownL  rgi,  B.  c,  in  which  case  a  count  in  trespass  "Quare  equum  ccpit 
a  persona  querentis"  was  adjudged  bad  for  not  aUeging  the  horse  to  be  "suum." 
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the  coRe^xmding  titles  are  "De  Vetito  namio"  and  "Vee  de 
Naam." 

la  the  earliest  case  found '  the  proceeding  seems  to  have  been 
whoUy  in  the  manorial  court  Glanvill*  gives  a  writ  of  replevin: 
"I  OHmnand  you  that  justly  and  without  delay,  you  cause  G..  to 
have  his  beasts  by  gages  and  pledges  of  which  he  complained  that 
R.  has  taken  them  and  unjustly  detains  them  for  the  customs  which 
he  exacts  of  him  and  which  he  does  not  acknowledge  to  owe  him; 
and  in  the  meantime  cause  it  to  be  returned  justly,"  &c.  The  pro- 
cedure is  fully  described  by  Britton  as  follows:  * 

The  plaintiff  obtains  a  writ  to  the  sheriff,  and  finds  pledges  to 
prosecute  his  plaint:  the^eiiffis  thereupon  to  go  and  find  th:;  dis- 
tress, which  he  is  to  ddiver  to  plaintiff;  and  then  he  is  to  give  a  day 
to  the  parties  at  the  next  County  Court  At  this  court  the  plaintiff 
coimts  that  the  defendant  took  his  diattels  and  wrongfully  detains 
the  same  agaiost  gage  and  pledges.  The  defendant  might  doiy  the 
same  and  have  wager  of  taw  in  County  Court  But  if  the  plea  is  ' 
removed  to  the  King's  Court,  wager  of  law  is  not  allowed  because  of 
the  alleged  breach  of  the  peace.  The  defendant  may  avow  for 
damage  feasant,  for  rent  in  arrear,  for  feudal  services,  for  judg- 
ment in  lord's  court,  by  lord  of  estray. 

The  plaintiff's  right  was  the  same  as  in  treq>ass.*  Thus  a  bailee 
may  have  rqtlevin;  as,  an  agister,'  or  a  bailee  at  wUL*    So  a  bailor 

*  Ben.  I.:  Eimenold  >.  Faritlut,  Bigebw,  PL  Aug.  Nor.  iji, 

*  Book  11,  c  ij. 

*  I  Nfch.  Britt  r3S-rS4  it  53  Ki  6). 

*  Baker  ■.  Cunpbell,  31  Ho.  A;^.  539,  and  oaa  dted. 

■  Y.  B.  31  Ed.  I.  434;' Y.  B.  a  Ed.  m.  17,  ig  (MorroBD.J.;  "S'lldt  i^iWDii^t  la 
botes  d'antre  «  manure  n  tcne,  I'll  loyent  jwiie,  k  delivrance  est  a  faire  p.  cduy  q.  lei 
•d  en  pude,  qnod  non  fuit  negatum");  Y.  B.  9  Ed.  m.  14,  ig.  Actioa  by  J. 
Defendant  avows  takii^  <rf  aolntala  of  R.  being  in  his  cuatody,  "en  aon  levenL"  • 
plaintiff  re&ffinns  his  fl*im  TTttigi.tt^  J,:  He  liai  avowed  as  of  *niTTi*l«  of  R,  being 
in  liis  custody,  "et  per  certain  cause";  to  wUcfa  you  must  answer  to  wbom  the 
•Dimab  were.  Awl  if  they  weic  at  time  of  taking  in  custody  irf  R.,  action  for  thia 
taking  would  bdong  to  R.;  foi  if  R.  counted  Utr  a  tortious  taking  and  you  avowed 
as  ■nimai.  ot  J.,  be  iho)Ud  iii»infii>  hii  plaint  by  saying  they  were  in  lus,  R.'s,  cus- 
tody at  tlie  time  of  the  taking;  and  by  the  same  leasoa  he  shall  make  you  answer  to 
this.  .  .  .  Afterwaids  i»ue  was  reodvtd  that  he  ttxA.  animals  of  R.,  and  not  tiioae  of 
J.  .  .  .  ,  and  J.  offered  to  aver  that  they  were  his  without  legaid  to  the  finding  in 
custody  c^  R.;  and  this  was  because  drfendant  would  not  admit  the  property  in 
J.;  Y.  B.  4a  Ed.  m.  rS,  3s.  (Not  necessary  to  count  specially  on  agtatnuat,  but 
cnon^  to  allege  "was"};  Y.  B.  11  Hea.  IV.  n,  30. 

*  Y.  B.  at  Hen.  VIL  14.  'i- 
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/  may  have  replevin,'  though  a  lessor  for  a  term  cannot  have  the 
action.'  And  a  loid  is  allowed  replevin  for  beasts  in  the  custody  of 
his  villein.* 

In  the  earlier  law  a  claim  of  property  by  the  defoidant  put  as 
end  to  the  proceeding  by  replevin,  and  the  plaintiff  was  driven  to 
sue  in  treqiass  or  by  appeal.'  Early  in  the  reign  of  Edward  IH., 
however,  we  find  the  King's  Court  taking  a  different  view.*  An  echo 

1  CUqh  f.  Rnndl,  t  Bkckf.  171;  Dunham  «.  WydiKJt,  3  WomL  380. 

■  Wjman  t,  Dotr,  3  Me.  183;  aee  Y.  B.  9  Ed.  m.  14,  19. 

'  Y.  B.  3a  E4  I.  8a. 

'  I  Nich.  BritL  13B.-  "If  the  taker  <h  detainer  admit  the  bailiff  to  view,  and  avow 
the  thin^  distnuncd  to  be  his  property,  lotliat  the  plaintiff  has  nothing  tlm^in,  then  tlia 
jurisdiction  ol  the  sheriff  tnd  baHiS  ceaaea.  And  if  the  plaintiff  Is  not  a  vOldn  of  the 
defons.let  him  immediately  iwse  thehue  aad  ay;  and  at  the  fiist  county  court  let  him 
suefbrfaisc  hattel,aabein£  A>bbed  from  lum,  by  appeal  of  felony,  if  he  thinks  fit  to  do 
ao."  So  also  i  Nidi.Britt.  6S,in  case  of  estray;  "And  if  thelordavowittobehlsown, 
the  pemm  demanding  it  may  dtlieT  bring  an  acticHi  to  recover  his  beast  as  k»t,  in  foim 
of  treqiaa*,  or  an  vpeal  of  larceny,  by  words  of  felony." 

Y.  B.  ir  &:  33  Ed.  I.  106,  plaint  de  fdila  lumio: 

"BerOiam.  5ir,why  did  you  alktw delivery  (rf  the  beaata  to  be  made?  WhydidyoQ 
not  avow  the  ownenhlp? 

"Byham.    U  we  had  avowed  the  owncnUp,  he  woukl  have  aued  aa  apptal 

Y.B.3i&3aEd.I.586:  Replevin;  defendant  alleges  ;xiq>«^  In  A.  whoee  executor 
he  Is,  and  objects  that  he  it  ik>t  named  as  taecaUa  in  writ.  Plaintiff  asserts  ownenh^; 
defendant  q>edally  Iraversea.  The  writ  was  abated  on  other  grounds;  and  no  qne^ 
tioa  was  raised  as  to  abating  the  writ  because  of  the  claim  of  property.  Could  an 
executor  be  nid  to  diaaetse  in  this  case? 

Y.  B.  3a  Ed.  I.  54:  Rq>kvin.  Deliverance  made  by  sheriff  b  coun^.  Defendant 
pleads  titk  in  himself.  Plaintiff  objects  to  this  pica,  since  defendant  had  aUowed  de- 
Uvety  to  be  made.  Defendant  "Thou^sheriff  did  no  wrong  by  dellvciy  that  ought 
^lot]  to  hurt  ut  here.  HoWAXD,  J.  You,  who  are  plaintiff,  will  you  sue  in  any  other 
mode  against  A.?  PlaintlS.  Nay,  but  if  tlie  court  can  aUow  owncidiip  to  be  tried 
b  thia  writ,  we  wiD  aver  that  the  beast  is  ouri,  fee.  Bowaid,  J,  The  owncnUp 
.  cannot  be  tiied  in  this  writ;   thetdtMe  the  court  adjudges,  Ac.,  that  thii  beast  be 


*  Y.B.5Ed.in.3,ir.  Rqdevln.  Defendant  dalmed  the  goods  as  wreck.  PUnttf 
replied  that  defendant  took  the  goods  out  of  the  custody  of  his  merdiants  and  seamen. 
Bani.  "To  such  averment  you  shall  not  ctone,  fw  If  we  had  r^lmwl  property  befne 
the  sheriff  who  came  to  make  deliverance,  he'  could  have  done  nothing  more  cm  this 
writ,andalt]iou^weareconic  to  court  on  your  suit,  we  shall  not  be  In  worse  condition 
here  tlian  helan  die  AtaS,  for  you  shall  be  drivca  to  yonr  writ  of  Utapnat  or  to  your 
appeal,  and  this  writ  shall  abate." 

Stones,  J.  "You  have  "^^t"^  ptopeity  for  cause,  to  whldi  he  ought  to  have  an 
answer,  and  the  averment  iriiich  he  tenders  he  takes  It  from  your  answer  and  tnivenes 
tlie  cause  of  your  action;  wherefore  will  you  take  the  averment?  And  be  was  driven 
to  take  it." 
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of  the  old  law  occurs  in  the  tfane  of  Henry  IV./  but  the  change  was. 
finally  established.' 

From  the  time  of  5  Edward  HI.,  therefore,  if  deliverance  was 
actually  made  to  the>[Jaintiff  the  suit  in  replevin  would  go  on  not- 
withstanding the  d^endant's  claim  of  property;  but  if  the  defendant 
clauned  property  before  the  sheriff  coming  to  make  delivo^,  the 
power  of  the  sheriff  was  at  an  end.  He  coidd  make  no  ddivery,  and 
the  rqilevin  suit  would  terminate.*  Plaiatifi  would  be  driven  to  his 
action  of  treqiass  or  appeal.  To  avoid  this  hardship,  it  would  seem, 
a  new  writ  was  devised, — the  writ  de  propriekUe  probanda.  This  was 
a  writ  issuing  out  of  Chancery  (though  sometimes  a  judicament)  di- 
recting the  sheriff  by  an  inquest  of  office  to  inquire  if  the  goods  are 
the  priqjerty  of  plaintiff,  and  so  to  make  deliverance  to  him  and 
to  command  the  parties  to  appear  in  court,  &c.  If  the  finding  of 
the  inquest  was  in  plaintiff's  favor  and  deliverance  was  made  accord- 
ingly, plaintiff  was  in  the  same  condition  as  if  no  claim  of  property 
had  been  made  before  the  sheriff,  and  the  latter  bad  delivered  in  the 
first  instance  to  the  plaintiff.  If  inquest  was  for  defendant,  goods 
were  left  in  the  d^endant's  custody.*    But  plaintiff  might,  not- 

■  Y.B.  7  Hen.  IV.  38 1,5.  "AadalsoitwasaaidtliatlftnieduiiupTcipatj'Incoiiitt 
agaimt  tUi  diim  the  othei  ahall  not  aver  tbe  contruy.   Credo  quod  non  esl  lex." 

*  Y.  B.  31  Ed.  IV.  64  a,'35.  BfiUN,  C.  J.  "  If  property  be  clelmed  Mon  the  shedff. 
It  ibaU  be  tried  by  writ  de  fnpridaU  fn^>anda,  and  if  It  be  claimed  hete  befote  ug  it 
■haU  be  tried  by  tbe  tmlTe."  To  same  effect,  Y.  B.  id  Hen.  VEIL  6,  37.  In  Y.  B. 
31  Hen.  VL  13, 1,  tbe  court  laid:  "  If  defendant  entitlg  himgeU  to  piopaty  of  animalg 
hemaypleadit  inbai,  butnotto  make  avowry  to  have  return;  andBo  he  may  Justify 
and  plead  in  hn  and  not  avow  to  have  return.  And  I  think  the  matter  was  demmted 
in  law.  And  it  wai  laid  one  nevei  avowed  to  Itave  return  except  lie  affirmed  proper^ 
In  plaintiff;  and  Ike  mff^t  have  daimed  ptapaby  at  the  time  tA  rqiterin  sued." 

■  iSEd.  n.Ab.PL34S-Q,n>t.  17.  W.  wai  attached  to  aniwer"tam  Dwniito  Regi 
quam  A.,  quare  cum  DomkoB  Rex  nnper  pneoqat  viceounite  qaod  leple^aret  8  bovcs 
et  5  vaccas  ipsius  A,  apud,  fee  Et  com  viceoomes  ad  iatoe  repleglandnm  venisMt, 
Idem  W.  averia  iHa  sua  i»opria  ene  [also  advocavit.  Et  ptaedictu  W.  defendlt  qood 
nunquamillacepit  necea  sua  pro^xiacsKadvocarit;  led  per  juratom  comparatum  eat 
quod  ilia  fabo  et  mslldoae  advocavit  cbk  lua  profxla,  ad  damnmn  ipaiui  W.  (A.?) 
90  lit^as.  Ideo  committitui  mareechalio,  &c.  Judidum  omlia  ipaum  pro  dampnia." 
It  would  seem  fnmi  this  proceeding  that  the  writ  dt  pnfrUaU  fnbauda,  J.  a.,  tha 
inquest  <A  office,  was  not  yet  known. 

•  V.B.  iiHen.IV.4<io.  Replevin.  Shedff  returned  that  defendant  daimed  prop- 
oty  foe  his  master  10  tliat  he  coidd  not  make  the  replevin. 

TiKWHiT,  J.  By  a  daim  at  pcopaty  by  servant  the  sheriff  ought  not  to  have  tar- 
eeaaed  to  make  nfitvia,  fw  pn^ier^  between  plaintifl  and  them  camtot  lie  tried  by 
tbe  sheriff,  so  sheriff  shall  be  bioskmI. 

Htnx,  J.,  ad  idtm.    When  prap^y  is  daimed  Eo  replevin,  writ  d*  fnfrktak  fn^ 
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withstanding  the  verdict,  bring  treqwas  or  i^^ieal  against  the  de- 
fendant.' The  finding  of  the  inquest  for  plaintiff  was  of  no  sigDifi- 
cance  otherwise.  Defendant  in  court  might  claim  property,  and 
the  question  would  be  tried  by  the  jury  without  reference  to  the 
inquest.  If  the  inquest  resulted  in  favor  of  the  defendant,  the  re- 
plevin suit  was  at  an  end.* 

The  earliest  allusion  to  this  writ  that  has  been  found  is  in  30 
Edward  HE. ;  *  and  a  full  statement  of  the  procedure  was  made  In 
the  next  year.* 

"If  the  defendant  claims  property  in  the  county,  be  the  plea  by 
plaint  or  by  writ,  the  power  of  the  sheriff  is  determined.  But  if 
the  plea  be  before  him  by  writ  and  defendant  fli^'Tn"  property,  plain- 
tiff may  sue  sicut  alias  or  w/  causam  nobis  Hpt^.,  and  upon  this  the 
sheriff  may  return  that  defendant  claims  property;  and  upon  this 
issues  the  writ  de  prop,  proh.,  returnable  in  Chancery  or  King's 
Bench  or  Common  Bench.  And  although  the  sheriff  find  property' 
for  the  defendant,  this  does  not  conclude  the  plaintiff  from  having 
a  writ  of  treqiass,  because  this  is  only  an  inquest  of  <^ce;  but  if 
he  brings  a  new  Replevin,  the  sheriff  shall  not  make  deliverance. 
Causa  patet.  But  when  defoidant  claims  property  io  bank,  and 
upon  this  a  writ  de  prop.  proh.  issues  and  it  is  found  for  defendant, 
plaintiff  shall  never  have  a  writ  of  trespass.  Ston.  &  Shard.,  2  Ed. 
m.,  Iter  North*  Nevertheless  setkble  that  writ  de  prop.  preh.  shall 
not  issue  in  this  case,  t. «.,  when  the  parties  appear  in  bank  and  de< 
fendant  claims  property  without  cause  to  entitle  him  to  the  beasts; 
to  which  the  plaintiff  may  have  an  answer,  and  this  shall  be  tried 

handa  shall  issue  to  the  sheriff  to  faiquiie  of  the  ptopeitr  uxl  if  prapertj'  be  found  lix 
plaintiff,  defendant  iix  his  dain  shall  p«/  fine  and  nuuooi  to  the  King  and  damages 
toplaintlff.    But  fiKdaim  of  servants  a  master  onght  not  to  pay  fine,  &c  "Afterwards 
a  writ  it  propritU^  proboMda  was  awarded,  as  was  ssid,  but  I  did  not  be«i." 
.    »  His.  Abr.  Prop.  Prob.  4. 

■  Albert,  Distress,  iij,  117. 

■  Fits.  Abr.  Prop.  Prob.  J.  "InProp.Frab.  if  the  sheriff  find  the  pn^ierty  In  t^sln- 
tIS  he  shall  make  delivenuicc  of  the  beasts  to  idaindfi  and  attadi  the  defendant  to 
answer  as  wdl  to  the  King  u  to  the  party;  aad  this  sciees  with  the  Register." 

•  Fits.  Abr.  Prop.  Prob.  4.  See  also  V.  B.  7  Hen.  IV.  45, 3;  Y.  B.  14  Hen.  IV.  as, 
at;  Y.  B.  r  Ed.  IV.  9.  18. 

■  This  writ  de  propHtlale  frehviida  probably  came  In  b  the  reign  of  Edward  IIL 
The  date  a  Ed.  HI.,  tupra.  Is  laobably  a  mi^rint  "  Ston,"  above  menti<Mted,  if  a 
judge,  must  have  been  either  Staunton,  irtio  ceased  to  be  judge  in  i  Ed.  HI,  or  Seton 
who  was  judge  19  Ed.  m.  Who  was  Shard?  Shanldow  or  Shaidbuigh?  [Both  Ston- 
ore  and  Shardelowe  were  judges  b  6  Ed.  IIL] 
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here.   For  I  think  that  one  shall  not  have  writ  de  prop,  prob,  except 
MpoiD.  the  retum  of  a  sheriff." 

The  plea  of  pr(^>erty  in  a  stranger  and  not  in  the  plaintiff  is  a 
good  plea.' 

Tlie  action  of  replevin  was  originally  confined  to  cases  of  takingi 
by  wrongful  distress.*  The  earliest  allusios  to  the  right  to  mdn- 
taiu  replevin  for  a  taking  n  et  amis,  i.  e.,  for  a  tre^tass  as  distin- 
guished from  a  distress,  that  has  been  found  is  in  the  reign  of 
Henry  IV.'  "And  it  was  said  that  if  one  takes  beasts  contra 
pacetn,  replevin  hes  not.  Gascoipie  said  that  he  might  elect  to  have 
replevin  or  writ  of  treqiass.  And  some  think  not ;  for  in  the  replevin 
if  the  sheriff  returns  that  the  def^dant  claims  property  and  by 
writ  de  proprietate  probanda  it  is  foimd  that  the  property  is  in  the 
defendant,  the  plaintiff  shall  take  nothing  by  his  writ.  And  it  was 
said  that  if  defendant  claims  property  in  court  and  afterwards  it  is 
found  that  he  has  not  property,  the  plaintiff  shall  recover  all  in 
damages;  aitd  others  say  not.  Quare.  And  also  it  was  said  that 
if  one  fhin^g  property  in  court,  against  this  Hfli"i  the  other  shall  not 
aver  the  contrary.  Credo  quod  non  est  lex."  And  in  the  time  of 
Henry  VI.  Chief  Justice  Newton  said:*  "If  you  had  taken  my 
beasts,  it  is  in  my  will  to  sue  replevin,  which  proves  property  in 

»  Br.  Abr.  Tt.  38*;  Y.  B.  11  Hen.  IV.  79,  »;  V.  B.  11  Hen.  IV.  90, 4T!  Y.  B.  m 
Hen.  VL  18,  8;  Y.  B.  17  Hen.  VUI.  at,  11;  (161S)  Salkill  t.  Sbelton,  1  RoU.  64; 
(1674)  Wadnun  ».  Nixth,  a  Lev.  9a,  i  Vent.  149;  (i6gi)  Butcher  t.  Porter,  i  Sbow. 
400,  t  Salk.  (M,  Cvth.  143;  (1697)  Parker  *.  Mellw,  i  Ld.  lUy.  317,  Carth.  39S,  i3 
Mod.  tai;  19  VIu.  Abr.  34,  pi.  3;  (1703)  Piessrove  >.  S&imdeis,  6  Mod.  81,  1  SallcSi 
Holt,  561,  2  Ld.  Sa.y.  914;  (1703)  Croaae  *.  Bilson,  6  Mod.  loa;  Rogers  9.  AiuM,  la 
Wend.  30,  37. 

In  V.  B.  39  Hen.  VI,  35,  47,  bsue  tot  defenduat,  theielore  lie  It  entitled  to  retum 
without  Avowry. 

So  ttie  plea  wu  held  good  In  these  cam:  Y.  B.siEd.  I.  83:  plea  that  it  was  not 
ptaintiS'a beast;  Y.B.a>Ed.L586:  pkathatchattelsbekingedtoP., whoseeiecutar 
defendant  was;  Y.  B.  54  Ed.  1. 148:  plea  that  it  was  not  pisintifi'a  beast,  and  issue 


See  also  the  Itdknring  cases:  Br.  Abr.  Rqikv.  8,  Jo;  s  RolL  Abr.  433  K.  r;  4  Bmc, 
Abr.jgj;  i  Inst.  145  b. 

*  See  Lecture  XV.,Dis8d^  of  Chattels. 

*  Y.  B.  7  Hen.  IV.  aS  b,  5. 

*  Y.  B.  19  Hen.  VI.  65,  s-  In  Y.  B.  8  Hen.  VI.  aj,  17,  the  same  judge  said  that  a 
writ  of  tittpass,  pending  a  replevin  for  same  taking,  "  Is  abated  for  the' conttariositie' 
ol  the  suj^Msil  of  the  writs:  for  in  R^levin  I  siqipoee  the  property  in  me  and  am  to 
recover  only  damages  for  the  taking;  and  in  writ  of  trespass  I  suppose  prc^ierty  out  of 
me  and  am  to  recover  the  value  of  the  chattels." 
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me,  or  to  sue  a  writ  of  tre^>a3s  which  [woves  the  property  in  him 
who  took  them;  and  so  it  is  in  my  will  to  waive-  the  property  or 
not"  In  the  time  of  Edward  IV.'  Damby  said:  "If  a  man  cany 
oS  my  goods  I  shall  have  replevin." 
^  Acaseof  tre^>as3(^fr0nM<u^0rA>JMin  the  time  of  Henry  VII.' is 
'  to  the  same  effect.  The  defendant  objected  that  plaintiff  had  a 
replevin  pending  for  same  takii^.  "ConstaNe.  This  is  no  plea,  no 
more  than  if  he  had  said  that  plaintiff  had  another  writ  of  trespass 
pending  for  the  same  taking.  Bsian,  C.  J.,  &  tout  U  Court.  That 
is  not  so,  for  by  the  replevin  he  rli<''"Ti  property,  and  by  this  writ  of 
trespass  he  supposes  the  property  to  be  out  of  him.  And  it  is  a  good 
plea,  held  divers  times  in  our  books,  to  say  in  such  a  writ  of  trespass 
that  the  plaintiff  has  a  writ  of  detinue  pending  for  same  thing. 
So  it  is  as  well  to  say  that  he  has  a  replevin,  for  all  is  one  reason." 
But  in  the  same  reign '  Vmasor  said  flatly  that  replevin  would 
lie  for  any  taking;  and  even  Bsian,  C.  J.,  admitted  that  replevin 
would  lie,  although  not  detinue.  And  it  has  been  the  law  ever  since 
that  replevin  may  be  brought  for  any  wrongful  taking.*  Yet  we 
need  not  be  surprised  at  BlaAstone's  statement  that  replevin  "ob- 
tains only  in  one  instance  of  an  unlawful  taking,  that  of  a  wrongful 
distress."  *  And  the  attempt  to  extend  the  scope  of  the  action  so  as 
to  cover  a  wrongful  detention  without  any  previous  taking  was  un- 
successful.* 

»  Y.  B.  a  Ed.  IV.  16,  8.  •  V.  B.  u  Hen.  VH.  n,  ja. 

•  Y.  B.  6  Hen.  VII.  7, 4-   See  ftccord,  tbcmgh  for  difFerent  rewon,  7  Hen.  IV.  15,  m. 

*  Ex  farie  ChunberUin,  i  Sch.  ft  Let.  330,  310,  n.;  Shvmon  *.  Shannoo,  i  Sch.  ft 
Let.  334;  Gem^  r  Chambers,  11  H.  &  W.  149;  MeUor  i.  Leather,  i  E.  &  B.  6ig; 
Pongburn  t.  Partridge,  7  Johns.  140;  Bnien  1.  Ogdeu,  6  Hakt.  370. 

Recovery  In  treiqiBM  has  been  held  no  bar  to  replevin.  Anon.,  Winch,  aO;  Held  ?. 
JeUIcua,3Levinz,ii4.  Replevin  against  one,  who  took  as  finder,  wu  allowed  in  Taylot 
•.  James,  Godb.  150,  pi.  19J;  s.  c.  Noy,  144. 

■  3  Bl.  Com.  146;  and  see  ta  the  tame  effect  Co.  Lit.  145  b. 

■  Replevin  lies  not  at  OHiunon  law  for  a  wrongful  detention  only,  tnghtb^galc  v. 
Adams.iShow.gt;  Oolloway  r.  Bird,4Bing.i99;  Menuiev.  Blake,6  E:.&B.S4a,a47; 
Harwood  •.  Smethunt,  5  Dutdi.  195,  and  casea  dted.  But  aet  eotitra.  Weaver  ». 
Lauience,  i  Dall.  156;  £ette  t.  Boyd,  16  S.  ft  R.  300;  Baker  >.  Fales,  16  Mass.  147; 
Seaver  r.  Diugley,  4  Me.  306,  315.  And  by  statute  in  many  jurisdictions  replevin  is 
allowed  for  a  detention. 


dbiGoogl' 


1 


LECTURE  VI, 
DETINUE. 

T^gjypeal,  tre^>as3.  and  replevin  were  actions  py  ^ido.  Peti- 
.DUe,  on  the  other  hand,  in  its  original  fonn,  was  an  action  fx 
contractu,  in  the  same  sense  that  debt  was  a  contractual  action.  -It 
was  founded  on  abailmenQ  that  is,  upon  a  delivery  of  a  chattel  to 
be  redelivered.'  (The  bailment  might  be  at  wiU  or  for  a  fixed  term, 
or  upon  condition,"^ as  in  the  case  of'a  pledge.  Thfi_  contractual 
nature  of  the  action  is  shown  in  several  wa^s. 

[in  the  fii^t  place,  the  count  must  a^ge,aJ^]iDfint,  and  a  trav- 
erse of  this  allq^tion  was  an  answer  to  the  action!^  Again, 
detinue  could  not  be  maintained  against  a  widow  in  possession 
of  a  chattel  bailed  to  her  during  her  marriage,  because  "ele  ne 
se  pent  obliger."  '  Nor,  for  the  same  reason,  would  the  action  lie 
against  husband  and  wife  on  a  bailment  to  them  both.*  CThirdly, 
on  a  baihnmt  to  two  or  more  persons,  all  must  be  joined  as  defend- 
ant3,_  for  all  were  partie3_to^^e_contract/y(^  the  same  principle, 
all  who  jome3~ih~T)~ailiQg  a  chattel  must  be  joined  as  plaintiffs  in 
detinue.'  On  the  other  hand,  on  the  baibnentJoy  one  person  of  a 
thing  belonging  to  several,  the  sole  bailor  wajs  the  proper  plaintiff.' 
For  it  was  not  necessary  in  detinue  upon  a  bailment,  asJtJiraaJn 

*  A  buyer  cotild  also  bring  detmoe  against  the  sdkr  for  the  chattd  sold  but  not  de- 
livered. But  the  portion  of  the  seller  after  the  bargain  was  esaentially  that  of  a  baQee. 
Fw  an  early  caae  of  detinue  by  a  buyer.see  Sd.  PL  Man.  Cts.,  t  SekL  Soc'y  (r>75),  138. 
Tlie  count  for  such  a  cue  b^ven  in  Novae  NuTationa,f.es.  SeealwV.B.3iEd.III. 
1  13,  pL  a. 

*  y.  B.  3  Ed.  n.  78;  Y.  B.  6  Ed.  n.  igi.  C0n4>areY.B.MB[3rEd.I.t93.  After 
the  aoopt  ot  detinue  was  enlarged,  a  tiavcne  of  the  bailment  became  an  inunaterial 
traverse.  Gledatane  v.  Hewitt,  i  Cr.  &  J.  565;  Whitehead  *.  Harrison,  6  Q.  B.  433, 
In  tdilch  case  the  court  pointed  out  a  serious  objection  to  the  modern  rule. 

*  Y.  B.  ao  A  31  Bd.  I.  189.  For  the  effea  of  marriage  of  a  feme  sole  bailor,  see 
Y.  B.  ar  Hen.  VH.  19,  4. 

*  Y.  B.  38  Ed.  m.  t.  I,  pi  r;  i  CUtty  PL  (yth  ed.)  104,  rjS. 

■  Y.  B.  7  Hen.  IV.  f.  6,  pL  37.  •  Atwood  f.  Ernest,  r3  C.  B.  8S1. 

*  Y.  B.  S  Ed.  n.  370;  Y.  B.  49  Ed.  in.  t.  13,  i^  6,  because  "they  [the  ownersl 
wen  not  parties  to  the  contract  and  delivery; "  Bdlewe,  Det.  Charters,  tj  R.  n. 
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replevin  and  trespass,  to  aU^  tliat  the  diattels  detained  were  the 
"^oflTof  TKe  pliuitiff.^CFourthly,  the  gist  of  the  action  of  deti- 
nue was  a  refusal  to  d^ver  up  the  chattel  on  tbe  plaintiti'^s  re- 
quest;  that  is,  a  br^ch  ci  amtract.  Inability  to  redeliver  was 
indeed  urged  in  one  case  as  an  objection  to  the  action,  althou^ 
the  inability  was  due  to  the  active  misconduct  of  the  defendant.' 
"Brown.  If  you  bail  to  me  a  thing  which  is  wastable,  as  a  tun  of 
wine,  and  I  perchance  drink  it  up  with  other  good  fellows,  you 
cannot  have  detinue,  inasmuch  as  the  wine  is  no  longer  in  rervm 
natura,  but  you  may  have  account  before  auditors,  and  the  value 
shall  be  found."  This,  Newton,  C.  J.,  denied,  saying  detinue  was 
the  proper  remedy .*J  It  may  be  urged  that  the  detinue  in  this  case 
was  founded  upon  a  tort.  But  in  truth  tlifi_g^t-of  .the  action  wasy 
^J  the  refufal  to  deliver  on  requesL-^'lTiis  is  brought  out  clearly  by 
the  case  of  Wilkinson  n.  Verity.*  The  defendant,  a  bailee,  sold  the 
diattel  entrusted  to  his  care.  Eleven  years  after  this  conversion 
the  baUor  demanded  the  redelivery  of  the  chattel,  and  upon  the 
bailee's  refusal  obtained  judgment  against  him  on  the  breach  of 
the  contract,  although  the  cUum  based  upon  the  tort  was  barred 
by  the  Statute  of  Limitations.  (The  breach  of  contract  is  obvious 
where  the  bailee  was  charged  in  detinue  for  a  pure  non-feasance, 
as  where" tEe^;oods  were  losD)  Fifthly,  bailees  were  chargeable 
in  assumpsit,  after  ^t  action  h^  become  the  common  remedy  for 
the  breach  of  parol  contract^.'  ^Sixthly,  a  ^vetge  of  the  bailment 
was  an  answer  to  the  action?^  SeventJUy,  detinue  can  be  brou^t 
only  in  the  coug^jphere  the  oaihnoit  took  place.*  ■  Eighthly,  one 

>  Whitdteftd  f.  Bamaaa,  6  Q.  B.  433,  dtins  many  precedents. 

■  Y.  B.  ao  Hen.  VI.  f.  16,  {d.  3.  To  the  same  effect,  7  ^-  UI.,  SUth.  Abr.  Deti- 
nue, id.  9;  y.  B.  i7Ed.ni.f.4S.  pl-i;  !»oEd.m.,ntt  Abr.  office  del  Court,  ja; 
y.  B.  la  Ed,  W.  Oi  y.  B.  1  Ed.  V.  s, ";  Y.B.  iR-lU.  i,a;  Y.B.  ioHen.Vn.  7,7. 

'L.R.6CP.Mft  /wHlldd.IiMa  Ch.  154;  Gaalcy  >.  Itoy  Banfc,  qS  N.  Y. 
487,  accord:' 

•  V.  B.  la  Ed,  IV.  taj  V.  B.  loHen.  VH.  7,  M!  Reeve  ■- Paimer,  5  C.  B.  N.  B.  84. 

*  WlMttle}'«.I,owe,Salm.a8;  Cio.  Jac.  668,  s.  c. 

'  Y.B.aEd.n.78;  y.B.6Ed.n.i9a(bi«»«eY.B.«)Ed.I.i93);  Y.B.7Hen. 
VI.  31, 3,  pa  Maxtw,  J.  C  in  action  by  beilin'  agaluit  bailee  tbe  bailment  is  travers- 
able");  Y.  B.gHen.  Vt  17,9;  Y.B.  11  Hen.  IV.  so,  a7;  Y.  B.  ai  Hen.  VH.  »9,4. 
See  Y.  B.  3  Hen.  VI.  43,  ao;  Y.  B.  11  Hen.  VI.  9, 18;  Y.  B.  3a  Hen.  VI.  la,  ao. 

To-day,  it  a  true,  a  traverse  of  baiboeiit  i«  an  inunatmal  traverse.  Gledstane  v. 
Hewitt,  I  Cromp.  &  J.  jfis.  Ames  Cas.  PI.  aiS,  s.  c;  Whitehead  ».  Harrison,  6  Q.  B. 
413.    See  Mills  >.  Graham,  i  B.  ft  P.  N.  R.  140. 

'  3Rot.ParLi37a.   In  tbecaieof  bailmentasainstanezecutor,however,tlieact)Oa 
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for  whose  benefit  a  bdtment  was  made  could  have  dednue  although 
not  owner  of  the  progerty  bailed.  Thus,  on  bailment  ot  a  charter 
by  A.  to  B.  to  deliver  to  C.,  who  was  not  owner  of  the  land,  C.  re- 
covers by  priority  of  bailment.*) 

Finally,  we  find,  as  the  most  stri'^i^E  illiTttrwti-iw  ^f  th"  r^ntnir- 
Jual  nature^ the  bailment,  the  rule  of  the  old  Teutonic  law  that  a  ^^ 
bailor  coii|d_not  iMmtam  detinue  against  ajiy  one  hut  the  ha.ilm. 
If  the  bailee  bailed  or  sold  the  goods,  or  lost  possession  of  them 
against  his  will,  the  sub-bailee,  the  purchaser,  and  even  the  thief, 
were  secure  from  attack  by  the  bailor.  This  doctrine  maintaiined 
itself  with  great  persistency  in  Germany  and  France.*  In  England 
the  ancient  tradition  was  recogiiized  in  the  fourteenth  century.  In 
1351  Thorpe  (a  judge  three  years  later)  said:  "I  cannot  recover 
against  any  one  except  him  to  whom  the  charter  was  bailed."  * 
Belknap  (afterwards  Chief  Justice)  said  in  1570:  "In  the  lifetime 
of  the  bailee  detinue  is  not  given  against  any  one  except  the  bailee, 
for  he  is  chargeable  for  life."  *  Whether  it  was  ever  the  law.  of 
England  that  the  bailor  was  without  remedy,  if  the  bailee  died  int 
possession  of  the  chattel,  must  be  left  an  open  question.*  (^ven- 
tuallyj^  however,_^it  was  agreed  that  the  executor  <Jf  a  bailee  was  y-^ 
liable  in  detinue.'  "^ut  ih^~case  of  ■tiiryeai;i323  the  plaintiff,  wHo 

bat  the  place  of  death.  V.  B.  3  Hen.  VI.  38,  i.  Babyngton,  C.  J.,  said:  "Possession 
is  the  sole  cause  of  tbdr  chaige,  and  the  baSment  is  nothing  to  the  purpose."  And 
CocKAyHC,J.,added:  "TbebailmeiUisiu>Uitiij;tothepurpose,for  the  defendants  may 
make  their  law." 

>  Y.  B.  lift  13  Ed.  m.  144.  Ames,  Cases  on  Trusts,  id  ed,  53;  Y.B.  igHen.  VI. 
io,3q;  Y.B.tgHen.VI.  65,4;  Y.B.igHen.  VI.41,84.  But  see  omfra,  Y.  B.  3  Hen. 
VI.  19,31;  y.B.  7Hen.VI.3i,»s;  Y.  B.  9  Hen.  VI.  58, 4. 

'  Heusler,  Die  Gewere,  487;  Cailin,  Niemand  kann  auf  eineo  Anderen  mefaj'  Recht 
Dberttagen  ali  er  gelbst  hat,  43,  48)  Jobb£-Duval,  La  Revendicati(»i  des  Meultles,  So, 
i6s. 

■  Y.  B.  14  Ed.  m.  f.  41,  A,  pi.  la. 

•  y.  B.  43  Ed  ni.  f.  sg,pLii. 

*  In  SeL  Cas.  in  Ch.,  lo  Seld.  Soc'y,  No.  116,  ■  plaJntiS,  before  going  to  Jerusalem, 
had  bailed  a  coffer  contaimng  title  deeds  and  money  to  his  mother.  The  mother  died 
during  his  absence,  and  her  husband,  the  plaintiS'i  stepfather,  refused  to  give  up  the 
coffer  to  the  son  on  his  return.  The  plaintiff  brought  his  bill  in  ijiancery  alleging  that 
"because  he  [stepfather]  waa  not  privy  or  party  to  the  delivery  of  the  coffer  to  the  wife 
noactioo  was  maintainable  at  common  law,  to  the  grievous  damage,"  &c.,  "if  he  be  not 
succouied  by  youi  most  gracious  lordship  where  the  common  law  fails  him  in  this  case." 
See  also  Y.  B.  3o  ft  ii  Ed.  I.  189. 

'  Detinue  lies  against  executor  of  bailee:  Y.  B.  t6  Ed.  11. 490;  Y.  B.  17  Ed.  III. 
X7,SS(.'t«Me):  Y.  B.  18  Ed.  m.  6, 19;  Y.  B.  aa  Ed.  UI.  9, 37J  y.B.i»9Ed.ni.38B; 
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alleged  a  baOmeat  of  a  deed  to  A.,  and  that  the  deed  came  to  the 
hands  of  the  defendant  after  A.'s  death,  and  that  defendant  re- 
fused to  deliver  on  request,  failed  because  he  did  not  make  the 
defendant  privy  to  A.  as  hdr  or  executor,'   Afterwards,  however, 

31  Ed.  m.  Statk  Det  4;  V.  B.  39  Ed.  HI.  5  A  ("for  in  dednne  one  ahall  be  chuged 
by  TCMon  of  poascssion  aa  w«ll  as  beciiUse  of  baitaneift,"  by  Robert  Thiming);  Y.  B. 
41  Ed.  ni.  30, 3SJ  Y.  B.  44  Ed.  HI.  33, 17;  Y.  B.  11  Hen.  IV.  4Si  »«■  (Y-  B.  13  Hen. 
tV.  T3,a,Y.  B.  t4Hen.IV.  13/30,  and  37, 37,  S.C);  Y.B.3H«n.  V1.3S,i;  Y.  B.  19 
Hen.  VI.  10, 39. 

Acainst  executrix:  Y.  B.  39  Ed.  m.  xj  A  (btubttnd  jidned  u  defendant). 

Against  successor  of  prior:  Y.  B.  44  Ed.  IH.  41,  44. 

Against  widow  of  baUee:  Y.  B.  16  Ed.  IL  490;  Y.  B.  41  Ed.  II.  30,  35,  pei  BO' 
knap,  foipIaintiSj  butMmUthegaveit up,fo[")eprcoitust I'eictption." 

But  in  V.  B.  34  Ed.  in.  41  A,  aa,^  Tkorft  (a  judge  three  years  later),  admitting  that 
writ  of  wardniightliebroughtag&instothen  than  the  fint  "deforces"  adds:  "Mesin 
ceo  cat  jeo  ne  puis  vers  nuUy  recover  foraque  va.  rally  a  qui  I'escript  fitit  baJUe." 

In  Y.  B.  43  Ed.  m,  19,11,  S«U)M^  said  t^t  if  a  baflee  dies,  a  Bubseqocnt  possessor,      j^ 
whether  executor  or  not,  is  liable  to  the  bailor,  for  mischief  that  otherwise  would  exist;  ^ 
but  in  the  lifetime  of  the  bailee  detinue  is  not  given  against  any  one,  except  the  bailee, 
fjjrhe  is  chargeable  brJife.  And  CandiiAaddedthat  the  bailee  in  Mscasewasdead,  and 
if  he  could  not  sue  the  possessor,  he  was  witltout  remedy;  for  the  detinue  was  perished, 
if  not  good  against  the  possessor. 

In  Y.  B.  39  Ed.  III.  3S  B,  a  detinue  of  chatteb  vs.  A.  on  bailinent  to  B.  where  the 
chattel  ome  into  the  possession  of  A,  Wilby,  J.,  asked,  "How  did  they  come  into 
A.'s  possession?"  Wieh.  Itmakea  no  difference  how.  Wilby,J.  It  is  better  for  you 
to  say  how;  it  is  more  form^,  and  not  a^inst  you,  for  manner  b  not  traversable. 
.  .  .  Wici.  Aa  executor.  .  .  .  Fyndi.  Not  named  as  executor.  Wick.  .  .  .  It  ia  not 
traversable.  Wilbv,  J.  (to^yncA).  Will  you  say  anytiung  more?  ^jvrwA.  {As  before-I 
Wilby,  J.  Say  something  else,  for  he,does  not  sue  you  as  executor,  but  he  diows  bow 
goods  came  to  you  as  executor,  to  show  privity  between  you  and  the  bailee.      ' 

>  Y.B.  i6Ed,  n.4go.  Detinueof  writing  vs.  B.  on  a  bailment  to  D.  to  redeliver  oa 
request  and  that  after  death  of  D.the  writing  "devynt  en  la  mayn"  B.;  request,  ftc. 
Plea  that  plaintiff  does  not  show  how  the  writiDg  came  to  B."n'il  nous  fait  mye  privy  a 
D.  come  heii,  ne  come  executM."  Sckati  lelied  on  "tordnous  detinue,"  admitted  de- 
fendantwas  not  heixnorexecutOTibut  alleged  that  defendant  receiveditewfiiprf.  Alder- 
burgh  urged  that  a  count  aUeging  merely  that  a  writing  csme  to  the  hand  of  defendant 
and  that  he  detained  it  would  not  be  good:  soheie,  where  a  bailment  Is  put  in;  foryou 
do  not  make  us  privy  to  the  bailee.  Bzbefobd,  C.  J.  You  say  the  writing  came  to  his 
hand,  but  By  not  how.  Sckard.  If  a  stranger  takes  away  charters  on  the  death  of  the 
ancestor  bef<He  the  heir  gets  them,  though  no  bailmeiit  is  assigned,  the  stranger  is  liable 
in  detinue."  Ad  quad  dicebalur  that  he  should  have  tre^Mss.  lf*goiali»r,  for  he  was 
never  in  possesuon;  and  quare  n  el  ormr  Ilea  only  when  pn^xrty  b  taken  out  <A  the 
possession  of  thei^aintiff.  DK«i(>ter,theheirhasposae3sionatonce,thou^  thechartei 
is  not  In  his  hand.  UtnrovD.J.  Youhavenot  allied  a  taking  by  him  in  your  cotmt, 
but  only  that  the  charter  ifavynf  MM  «Mte.  Hxxu,J.  "Slcdul  D.fuit  oreenpfeyne 
vie  et  vous  ne  eusaez  counte  q'il  prut  I'escript,  mes  sidement  qe  res<3{pt  devynt  en  la 
main  celd  B.  sans  lyei  lui  autrement  comnt  yl  avynt,  jeo  croy  qe  votre  counte  ne  ser- 
roit  mye  bon,  donqe  comat  qilsoit  mort,ceIla  ne  veot  myecharger',per  quey  delhoure 
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the  law  dianged,  and  it  was  good  fonn  to  count  of  a  tmhnoQt  to      ^ 
A.,  and  a  general  deoenerunt  ad  maiuts  of  the  defendant  after  A-'s     .  ■''  ' 
death.'    Belknap's  statement  also  ceased  to  be  law,  and'Hetiiuie 
was  allowed  in  the  lifetime  of  the  bailee  against  any  one  in  pos-  \/^ 
session  of  the  chattel.*    In  other  words,  the  transformation  in  the 
manner  just  described,  of  the  baflor's  restricted  r^t  against  th^^    i 
bailee  abne,  to  an  unrestricted  rig^t  against,  any.  posacasoi.  o^l  ' 
the  chattel  bailS^nviitually  converted  his  right  ex  eorOraUit  into  a'l 
'right  in  rem.    ■* —  '  / 

It  is  interesting  to  compare  this  transformation  with  the  octen- 
sion  at  a  later  period  of  the  right  of  Jhe  cesUty  que  trust.  In  the 
early  days  of  uses  the  cestuy.que  use  csuld  not  enfonx  the  use 
against  any  one  but  the  original  feoSee  to  uses.  In  1483  Hvssey, 
C.  J.,  said:  "When  I  first  came  to  court,  thir^  years  ago,  it  was 
agreed  in  a  case  by  all  the  court  that  if  a  man  had  ^e^fd^A^tber 
JB  trust,  if  the  latter  died  seised  so  that  his  heir  was  in  by  descent, 
that  then  no  subpcena  wo\ild  lie."  *  Similarly,  the  husband  or  wife 
of  the  feoffee  to  uses  were  not  bound  by  the  use.^  Nor 'was  there 
at -first_anxj^iedy_agaiiiat , the_grantee  of. the  feqffs^^TSseTal- 
thougb  he  wasa  volunteer,  or  took  Vith  notice  of  the  use,  because 
as  Frowicke,  C.  J.,  said,  "The  confidfince-whi^-the  feoffor 
put  in  the  person  of  his  feoffee  cannot  descend  to|^  heir  nor  pass 
to  the  feoffee  of  the  feoffee,  but  the  latter  is  feoffee  to  his  own  use,  ^' 

ms  voiu  ne  deditea  pu  coment  il  avojrentae  torceiKiuKnientiiedroIturelinent  builpoet 
cstre  qfi  lea  eiecutorg  luibailler'  lesciipt,  iislnt  □elid  dui^ex  vouspaa  per  counte,  per 
quey,ftc.  Burtoii.  Siiprealamort monpere, mAaiierehAppemeaduulrei,jeou9eny 
vera  lui  tiel  breve  com  ceo,  si  est  unqore  ne  la  puisae  mye  charger'  per  privete  du  bayl, 
&c."  Aid.  If  you  had  niade  ua  pdvy  to  D.  aa  wife  to  huaband,  your  wnt  were  good. 
UuTTOSD,  J.  "  Purceo  qe  voua  navez  mye  dit  coment  C  avynt  a  lea  escript,  ne  voua  lui 
biUx  mye  prive  a  D.  come  heir,  ne  come  executor,  ne  ea  aube  manere;  s  agarde  la 
Court  qe  Vxwa  ne  preignez  rien  par  votre  breve." 

'  Y.  B.  »9  Ed.  ni.  38,  B,  per  Wiwy,  J.;  Y.  B.  9  an.  V.  f.  14,  pi-  aa;  Y.  B.  9  Hen. 
VI.  f.  58,  pL  ^.  Paston,  J.  "  The  count  la  good  enough  notwithstanding  he  does  not 
■bow  how  the  deed  came  to  defendant,  since  he  has  Aown  a  bailment  to  B.  [original 
bailee]  at  one  time."  Uaxtim,  J.  "He  ought  to  show  how  it  <ame  to  defendant." 
Pastom,  J.  "No,  for  it  may  be  defendant  found  the  deed,  and  if  what  you  sayia  law, 
twenty  recoids  in  tbb  court  will  be  revened."    See  Lib.  Int.,  ed.  ijio,  f.  *I. 

>  Y.  B.  II  Hen.  IV.  I.  46.  B,  pL  *o;  Y.  B.  ti  Ed.  IV.  f.  11,  id.  3,  and  f.  14,  pL  14; 
V.  B.  10  Hen.  Vn.  f.  7,  pL  14. 

■  Y.  B.  33  Ed.  IV.  1. 6,  [d.  33.  In  EeOw.  43,  pL  7,  Vavasodk,  J.,  nid,  b  ijdi,  that 
the  subpoena  was  never  allowed  agalnit  the  hdr  until  the  time  of  Henry  VI,  and  that 
the  law  on  tUi  point  wu  changed  by  Foxtucdx,  C.  J. 

*  Amea,  Cases  on  Truita,  3d  ed.,  374,  n. 
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as  the  taw  was  taken  until  the  time  of  Henry  IV.  [VI.Pl."  *  One  is 
struck  by  the  resemblance  between  this  remark  of  the  English 
judge  and  the  German  proverb  about  bailors:  "Where  one  has 
put  his  trust,  there  must  he  seek  it  a^in."  ■  The  limitadoa  of  the 
bfdlor  at  common  law,  and  the  cestui  que  trust  in  equity,  to  an 
action  or' suit  against  the  original  bailee  or  trustee,  are  but  two 
illustrations  of  one  characteristic  of  primitive  law,  the  inability  to 

Icreate  an  obligation  without  the  actual  agreemrait  of  the  party 

\l;o.bp  charged.* 

■  A  trust,  as  every  one  knows,  has  been  enforceable  for  centuries 
against  any  holder  of  tlie  title  except  a  purchaser  for  value  without 

inotice.  But  this  exception  shows  that  the  cestui  que  trust,  tmlike 
the  bailor,  has  not  acquired  a  right  in  rem.  This  distinction  is,  of 
coiu-se,  due  to  the  fundamental  difference  between  common-law  and 
equity  procedure.  The  common  law  acts  in  ran.  The  judgment 
in  detinue  is,  aca)rdingly,  that  the  plaintiff  recover  the  chattel,  or 
its  value.  Conceivably  the  common-law  judges  might  have  refused 
to  allow  the  bailor  to  recover  in  detinue  against  a  bona  fide  pur- 
chaser, as  they  did  refuse  it  against  a  purchaser  in  maiket  overt. 
But  this  would  have  involved  a  weighing  of  ethical  considerations 
altogether  foreign  to  the  medieval  mode  of  thought.  Practically 
there  was  no  middle  ground  between  restricting  the  bailor  to  an 
action  against  ^  bailee,  and  giving  him  a  right  against  any  pos- 
sessor. Equity^^on  the  other  handj  acts  only  in  personam,  never 
decreeing  that  a  plaintiff  recover  a  res,  but  that  the  defendant  sur- 
render what  in  justice  he  cannot  keep.  A  decree  against  a  mala 
fide  purchaser  or  a  volunteer  is  obviously  just;  but  a  decree  against 
an  innocent  purchaser,  who  has  acquired  the  legal  title  to  the  res, 
would  be  as  obviously  unjust 

This  contract  of  bailment  was  a  real  contract  by  reason  of  the 
delivery  of  a  chattel  by  the  bailor  to  the  bailee.  The  duty  of  "Jhe 
bailee  was  commonly  to  redeliver  the  same  dhattel  to  the  bailor, 
either  upon  demand  or  at  some  time  fixed  by  the  terms  of  the  bail- 

>  Anon.,  Keilw.  46,  pi.  7.   See  ttbo  Antes,  Cases  on  Trusts,  3d  ed.,  183-385. 

*  Wo  man  waaea  Glauben  gelasaen  h&t,  da  musi  msn  ihn  wieder  suchen. 

'  This  Bune  inabOity  explains  the  late  development  of  assumpsit  upon  pnmuses  im- 
plied in  Eact,  and  oi  iwut-oontracts.  The  necessity  of  the  invention  of  the  writ  ^lare 
ijtcU  infra  lerminum  as  a  remedy  for  a  tennor,  who  had  be«n  ousted  by  his  landlord's 
vendee,  was  due  to  this  same  piimitive  concq>tion,  for  the  vendee  was  not  chargeable 
by  the  landlord's  contiact 
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ment.  But,  as  has  been  seen,  the  chattel  might  be  delivered  to  the 
bailee  to  be  delivered  to  a  third  person,  in  which  case  the  third 
person  was  allowed  to  maintain  detinue  against  the  bailee.' 
^  Detinue  would  also  lie  ayftinst  a  -wllpr  npni^  a  b^Rain  ajid  saie.^j 
H^  it  was  the  payment  of  the  purcha£e7iiu>Q£y  that  as  a  nile 
constituted  the  quid  pro  quo  for  the  seller's  duty  to  suffer  the  buyer 
to  tale  possession  of  the  ''bft^^'  sold,  (if  the  bargain  was  for  the 
reciprocal  exchange  of  chattels,  the  delivery  of  the  chattel  by  the 
one  party  would  be  as  effective  a  quid  pro  quo  as  payment  of  ptu'> 
chase-money  to  su[^rt  an  action  of  detinue  against  the  other 
party.  I  It  was  hardly  an  extension  of  principle  to  treat  the  de- 
livery of  the  buyer's  sealed  obligation  for  the  amount  of  the 
purchase-moQ^  as  equivalent  to  actual  payment  of  money,  or  \/ 
livery  of  a  chattel,  and  accordii^y  we  find  in  Y.  B.  21  Edward  III. 
12,  2,  the  following  statement  by  Thoepe  (Chief  Justice  of  the  Com- 
mon Bench  in  30  Edward  m.);  "If  I  make  you  an  obligation  for 
£40  for  certain  merchandise  bought  of  you,  and  you  will  not  de- 
liver the  merchandise,  I  cannot  justify  the  detainer  of  the  money; 
but  you  shall  recover  by  a  writ  of  debt  against  me,  and  I  shall  be 
put  to  my  action  against  you  for  the  thing  b'ought  by  a  writ  of  deti-  i"^ 
nue  of  chattels."  (But  it  was  a  radical  departure  from  established  / 
traditions  to  permit  a  buyer  to  sue  in  detinue  when  there  was  merely .  , 
a  parol  bargain  of  sale  without  the  delivery  of.  a  physical  res  of  any 
sort  to  the  SieUei:.  But  this  striking  change  had  been  accomplished 
by  the  time  of  Henry  VlT^The  new  doctrine  may  be  even  older, 
but  there  seems  to  be  no  earlier  expression  of  it  in  the  books  than  the 
following  statement  by  Fokiescue,  C.  J.:  "If  I  buy  a  horse  of 
you,  the  pr<^>erty  is  straightway  in  me,  and  for  this  you  shall  have 
a  writ  of  debt  for  the  money,  and  I  shall  have  detinue  for  the  horse 
on  this  bargain."  *  From  the  mutuality  of  the  oblations  growing 
out  of  the  parol  bargain  without  more,  one  might  be  tempted  to  be< 
lieve  that  the  English  law  had  developed  the  consensual  contract 
more  than  a  century  before  the  earliest  reported  case  of  assumpsit 

>  Y.  B.  34  Ed.  1. 139;  Y.  B.  II  &  13  Ed.  HI.  944;  Y.  B.  39  Ed.  m.  17,  A;  Y.  B. 
3  Heo.  VI.  43,  m;  Y.  B.  9  Hen.  VI.  38, 13;  Y.  B.  9  Hen.  VI.  fa  A,  8;  Y.B.  iSHen. 
VI.  9  A,  7.  uid  oUkt  sutiicirities  dted  in  Ames,  Cues  oa  TrusU,  ad  ed.,  51,  n.  i. 

*  Y.B.ioHgii.VI.3S,4;  Y.B.ai  Hen.  VI.55,  la.  Sce.to  tbeMmeefiect,  Y.B.37 
Hen.  VI.  8,  iS,  per  Pusvr,  C.  J.;  Y.  B.  49  Hen.  VI.  18, 13,  per  Choke,  J.,  and  Brian; 
Y.  B.  17  Ed.  IV.  1, 1.  See  abo  BUckbuxD,  CoaUaa  of  Sale,  190-196.  But  see  Y.  B. 
44  Ed.  m.  37,6. 
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upon  mutual  promises.'    But  this  would  be  a  misconception.  (_  The 

I      right  of  the  buyer  to  maintain  detinue,  and  the  corresponding  ri^t 

I     of  the  seller  to  sue  in  debt,  were  not  conceived  of  by  the  medieval 

^    lawyers  as  ariang  from  mutual  promises,  but  as  resulting  from  re- 

\  ciprocal  grants,  —  each  party's  grant  of  a  right  forming  the  quid 

''^firo  quo  for  the  corresponding  duty  of  the  other.*l 

\^    ~  In  all  the  cases  of  detinue  thus  far  considered  the  action  was 

brought  either  against  a  bailee  or  some  subsequent  possessor.'  We 

have  DOW  to  consider  the  ext^ision  of  detinue  to  cases  where  there 

was  no  bailment. ') 

The  typical  case  is  that  of  loss,  where  the  loser  brings  detinue 
against  a  finder.  (.Detinue  lies  where  the  loser  se^is  his  goods  and 
finds  them  in  the  possession  of  the  defendant,  and  demands  them, 
showing  his  proof,  but  is  refused.'N  This  is  commonly  allowed  in 
cases  of  estrays  *  and  in  cases  of  loss  oT  charters  and  other  docu- 

*  Peck *.Redmui(ij55),D]r.ii3appean to betheeulieUaueof mutual pTomises. 

*  11  the  bargiinwu  for  the  nkof  land  and  there  was  no  lively  ol  seuin,  the  buyer 
had  no  commoa-law  remedy  for  the  recovery  of  the  land,  like  that  of  detinue  [oi  chat- 
tda.  Equity,  however,  near  the  beguuuug  of  the  aztecnth  century,  supplied  the  com- 
mon-law defect  by  compelling  the  teller  to  iuAd  the  laud  to  the  uk  of  the  buyer,  if  the 

'i  latter  had  dther  paid  or  agreed  to  pay  the  puichase-moDcy.  Br.  Ah.  FeoS.  al  Use,  54; 
Barker  *.  Keate,  I  Frecm.  149,  3  Mod.  34g,s.  c;  Gilbert,  Usei,  53;  a  Sand.  Uses,  57. 
The  consderation  essential  to  give  the  buyer  the  use  of  land  was,  therefore,  Identica) 
with  the  fuid^  {HO  which  enabled  him  to  maintain  detinue  for  a  chattcL  Inasmuch  aa 
the  consideration  for  pand  uses  was  thus  dearly  bonowed  from  the  oomnxm-law  doc- 
trine of  juii  ^  fiw  ft  seems  in  the  highest  degree  improbable  that  the  coosideratirai  for 
VI  aisumpiit  wu  bwrowed  by  tlte  common  law  from  equity.  1  Bsrvud  Iaw  Review, 
18,  19.    But  see  Salmtmd,  Essays  in  Juriq>rudeace,  atj. 

*  "Andalbdt  that  the  last  possessor  acquits  himself  of  the  fdany,  nevothelesB  if 
the  plaiotiS  [«oves  that  the  thing  is  his  as  having  been  stolen,  mislaid,  or  otherwise  lost 
out  of  his  poesession,  the  law  wills  that  he  shall  reoover  his  thing  without  being  con^Klled 
topayf(»it"  MiiTOf  <rfJustice9,Seld.Soc'yed.,98.  In  Ub.InL,ed.T546,E.i8,A.  is 
■ununoned  to  answer  C  4e  fladto  fuoi  nddat  a  box  of  charters  whidi  be  mijustly  de- 
tains. It  is  alleged  that  C.  was  possessed  of  the  charters,  that  he  casually  bst  tbem, 
that  A.  afterwards  found  the  chaiten  ao  that  they  came  ad  momu  tt  potttuioHtm  of  A. 
ftr  itmtUionem  ptr  gtud  adio  aecreml  to  C.  to  have  and  demand  the  dtarters  fmn  A.; 
but  A.,  though  often  requested,  has  not  delivered  the  charters  but  has  refused  andsUD 
lefuses  to  ddiver.  For  similar  precedents  see  Lib.  Int.  84;  lib.  Int.,  ed.  rsio,  f.  as. 
Detinue^M«M(Mn»>iBslIowcdin  V.  B.33Hen.VL35,8;  Y.  B.  3g  Hen.  VL  5, 7; 
Y.B.39Hen.Vr.36,r;  Y.B.4Ed.  IV.  9.";  Y.B.  11  Ed.IV,  r<),iii;  8o,a8;  Y.B. 
1  Hen.  VIL  31,  i;  Y.  B.  a?  Hen.  Vin.  rj,  35;  Y.  B.  a;  Hen.  VIH.  la,  n\  Kettle  w. 
Br(MnsaD,W!lles,ri8.  "Thefindcr  isliaUetor  his  ownact."  Colpepfkk,  J.,  In  Y3. 
14  Hen.  IV.  83, 30!  17,37. 

*  Y.  B.  30  Ed.  nt  3, 4.  Br.  Ertny,  4,  Hts.  Estray,  3;  Y.  B.  44  Ed.  m.  14, 30,  Br. 
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ments.^  Li  the  earlier  declaratioDS  it  was  customaiy  to  all^^  gener- 
ally that  phtmtiS  lost  the  goods,  and  they  came  into  the  hands  of 
the  defendant;  but  it  was  afterwards  allowed  him  to  allege  specifi- 
cally that  the  defendant  found  them.*  In  a  case  where  this  was 
done*  "  LitUeton  said  secretly  that  this  declaration  per  inoenUanem  is 
a  turn  found  holiday;  for  the  ancient  declaration  and  entry  has  always 
in  sudi  a  case  been  generally  that  the  charters  ad  mamts  et  posses- 
sionem defendenHs  devenerunt,  and  showed  how."  But  the  novelty 
was  in  the  form  of  the  declaration  only;  there  was  no  new  right 
granted.*  From  this  time  detinue  per  insentionem  was  common, 
though  parties  might  still  declare  by  deoenwe  ad  mamts. 

In  some  cases  one  never  possessed  of  the  goods  might  bring  the  i 
action,  as  in  the  case  of  an  heir  bringing  detinue  for  a  charter.*l\ 
It  has  even  been  said  that  a  grantee  may  bring  an  action  against  the 
baileeof  a  grantor.' 

<  Y.  B.  II  R.  n.,  Flti.  Bide,  644;  Y.  B.  ii  Hen.  IV.  45, 30  C'bec&uK  defenduit 
came  topoasesdon  by  hisownact,"  Pei^AMxvDBD,  J.).  In  Y.  B.  33  Hen.  VI.  36, 13, 
it  wasobjectedthat  theactionEbouldbelieqMss;  but  £tU(ai0»  replied  that  here,  when 
be  found  the  chaiten,  it  was  a  bwf  ul  act;  and  although  he  did  not  deliver  them  mi  re- 
quest, be  dunild  have  no  action  of  tre^iaas,  only  an  acUon  <rf  detinue. 

•  Y.  B.  9  Hen.  V.  14,  »;  Y.  B.  7  Hen.  VL  aa.j. 
»  Y.  B.  M  Hen.  VL  a6,  la. 

*  SeeperCoke(iBubt  II,  i3o,Isack*.  Claik),whoBays"^tftMKlHMKM"  is  better 
ttian"(ieM)un«iliiiinainu";  but  tlie  reporter  (Rolle)  shows  that  there  is  DO  advantage 
of  one  over  the  other,  and  that  "daeitmait  ad  hmmiu"  is  conumoaer.  i&>linet  Id  hi> 
ConuDon  Law  seems  to  misBodeistaDd  the  force  of  IdOlOoit'i  remark. 

•  Y.  B.  10  Ed.  I.  313;  V.  B.  41  Ed.  I.  407. 

*  Y.  B.  g  Hen.  VI.  64, 17;  Philipa  •.  Sobinson,  4  Bing.  106  (w»U«). 
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Legal  proceedings  for  the  recovery  of  chattels  lost  were  taken, 
in  the  earliest  reported  cases,  in  the  popular  courts.  The  common 
case  was  doubtless  that  of  an  animal  taken  as  an  estray  by  the  lord 
of  a  franchise.  If  the  lord  made  due  proclamation  of  the  estray,  and 
no  one  claimed  it  for  a  year  and  a  day,  the  lord  was  entitled  to  it. 
But  within  the  year  and  day  the  loser  might  claim  it,  and  if  he  pro- 
duced a  sufficient  secta,  or  body  of  witnesses,  to  swear  to  his  owner- 
ship or  loss  of  the  animal,  it  was  customary  for  the  lord  to  give  it 
up,  upon  the  owner's  payinjf  b*m  for  its  keep,  and  giving  pledges  to 
restore  it  in  case  ofany  claim  for  th«  same  animal  being  made  within 
the  year  and  day.*  There  is  an  interesting  case  of  the  year  1234, 
in  which  after  the  estray  had  been  delivered  to  the  claimant  upon 
his  making  proof  and  giving  pledges,  another  claimant  appeared. 
It  is  to  be  inferred  from  the  report  that  the  second  claimant  finally 
won,  as  he  produced  the  better  secta.'  If  the  lord,  or  other  person 
in  whose  hands  the  estray  or  other  lost  chattel  was  found,  refused  to 
give  it  up  to  the  claimant,  the  latter  might  comit  against  the  pos- 
sessor for  his  res  adirata,  or  chose  adirrie,  that  is,  bis  chattel  gone 
from  his  hand  without  his  consent;  *  or  he  might  bring  an  ^peal  of 
larceny.'  According  to  Bracton,  the  pursuer  of  a  thief  was  allowed 
"rem  suam  petere  ut  adiratam  per  testimonium  proborum  h(nninum 

>  Sel.  PI.  Man.  Cts.,  i  Seld.  Soc^  (i38i),3i.  " Maud,  widow  of  Resinold  of  Chal- 
Ion,  hu  suffidently  proved  that  a  certain  iheep  (am  eitny)  valued  at  6d.  b  hers,  and 
bindfl  hendf  to  restore  it  or  ita  price  In  cue  it  shall  be  denuuided  from  her  within  year 
and  day;  pledges  John  Ironnuxiger  and  Jobn  Roberd;  and  she  gives  the  lord  3d.  far 
his  custody  of  it."  There  isasmilaraue  in  the  Court  Baran,  4  Seld.  Soc'y  (1334),  144. 

'  3  Bract.  Note  Book,  No.  iiij. 

'  Adiralaa  a  doubthas  a  conuptiiHi  of  aitidraiiu,  i.  ».,  out  of  hand.  Id  tbe  pre- 
ctdCDta  of  trover  and  detinue  sur  travel  in  Coke's  Entries,  the  plaintiff  alleged  that 
be  casually  lost  the  chattel  "extra  manus  et  poMMiionem."  Co.  Ent.  38,  pi.  31;  40, 
pL  31;   i6gd,  pL  a. 

*  "And  if  the  lord  avow  It  to  be  hisown,the  person  demanding  it  may  either  bring 
an  acdoD  to  recover  hig  beast  as  lost  {aditrle),  in  form  of  trespass,  or  an  appeal  of  lar- 
ceny by  w(Mda  of  fekiny."    Britt.  f.  37.    See  abo  Btiu.  f.  46. 
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et  d  consequi  rem  suam  quamvis  furatam."  *  Hiis  statement  of 
Bracton,  takeo  by  itself,  would  warrant  the  belief  that  the  successful  ^^ 
plaintiff  in  the  action  for  a  chose  adirrie  had  judgment  for  the  re< 
covery  of  the  chattel  Tim  may  have  been  the  fact;  but  it  is  diEi< 
cult  to  believe  that  such  a  judgment  was  given  in  the  popular  court. 
No  iatimation  of  such  a  judgment  is  to  be  found  in  any  of  the  earlier 
cases.  It  seems  probable  that  Bracton  meant  simply  that  the 
plaintiff  might  formally  demand  his  chattel  in  court  as  adiraium, 
and,  by  the  defendant's  compliance  with  the  demand,  recover  it. 
For,  in  the  sentence  immediately  following,  Bracton  adds  that  if  the 
defendant  will  not  comply  with  his  demand,  —  "si  ...  in  hoc  ei 
non  obtemperaverit,"  —  the  plaintiff  may  proceed  further  and 
charge  him  as  a  thief  by  an  appeal  of  larceny.'  This  change  from  the 
one  action  to  the  other  is  illustrated  by  a  case  of  the  year  1233.' 
The  count  for  a  chose  adirrie  is  described  in  an  early  Year  Book.' 
The  latest  recognition  of  this  action  that  has  been  found  is  a  prece^ 
dent  in  Novae  Narrationes,  f .  65,  which  is  suffidently  interesting  to 
be  reproduced  here  in  its  ori^nal  form. 

De  Ckyval  Dedit. 

Ceo  vous  monstre  W.  &c.  que  lou  il  avoit  un  soa  ddvH  dc  tie!  olour 
price  de  taunt,  tiel  jour  an  et  lieu,  la  luy  fyst  eel  cheval  dedire  [adiir^],  et 
il  ala  querant  dun  lieu  en  autre,  et  luy  fist  demander  en  monstre  fayre  & 
mardie  et  il  de  son  chival  ne  poet  este  acerte,  ne  poet  oier  tanquam  a  tiel 
jour  quil  vient  et  trova  son  cheval  en  la  garde  W.  de  C.  que  illonques  est 
a.  en  la  gard  mesme  cesty  W.  en  mesme  la  viUe,  et  luy  dit  ccmient  son 
cbival  fuit  luy  aderere  et  sur  ceo  amena  suffisantz  proves  de  prover  le  dit 
duval  estre  son,  devant  les  baylliefz  et  les  gentes  de  U  ville,  &  luy  pria  . 
qui  luy  fist  deliveraunce,  et  il  ceo  faire  ne  voyleit  ne  uncore  voet,  a  tort  et 
as  damages  le  dit  W.  de  XX.  s.  Et  sil  voet  dediie  &c.  [vous  avez  cy  &c 
que  ent  ad  suit  bon]. 

>  BncL  ISO  b.    See  also  Fleta,  55,  63. 

■  3  BracL  Note  Book,  No.  824-  The  pltintiS  "dixit  quod  Mem  Wnielinus  In  pace 
ddetDonLRegiietballivorumiiijustedctinuitei  tie*  pmcoa  quid  fueTuatBd<liisti,et 
inde  piodudt  aectam  quod  pord  sui  fuerunt  et  et  p<wcellkti  et  poateft  addinti."  WH- 
liawfi  din>iited  the  **V'*"_  jnH  tJ^  pluntiS  then  chugcd  WUlum  u  &  thtef  "et  puatft 
fuit  hoc  diandonare  vcnua  eum,  ikut  femina  renua  latToaem,  quod  legale  cataUum 
suum  nequiter  ei  oontndiclt." 

*  10 Ed. L 466.  "Note thatwheKathiDgbdoiiglng toBmaiiislost(«Hd*K),heBM/ 
count  that  he  (the  finder)  tKMtiouiIy  detalni  it,  etc,  and  ttwtioualy  tot  this  that  whereas 
be  tost  (fy/itlmdin)  the  nid  thing  on  «ich  a  day,  etc,  he  (the  k»er}oosucfaa  day, 
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'  This  count  pcnnts  rather  to  damages  than  to  the  recovery  of  the 
horse.  It  is  worthy  of  note,  also,  that  its  place  in  the  "Novae 
Narrationes"  is  not  with  the  precedents  in  detinue,  but  with  those 
in  trespass.  There  seems  to  be  no  evidence  of  an  action  of  chose 
adirrte  in  the  royal  courts.  Nor  has  any  instance  been  found  in 
these  courts  of  detinue  by  a  loser  against  a  finder  prior  to  1371.' 
In  that  year  a  plaintiff  brought  detinue  for  an  ass,  alleging  that  it 
had  strayed  from  him  to  the  seigniory  of  the  defendant,  and  that 
he  one  month  afterwards  offered  the  defendant  reasonable  satisfac- 
tioa  (for  the  keep).  Issue  was  joined  upon  the  reasonableness  of 
the  tender.*  Detinue  by  a  loser  against  a  finder  would  probably 
have  come  into  use*  much  earlier  but  for  the  fact,  pointed  out  in  the 
[vecsding  lecture,  that  the  loser  mig^t  bring  tre^>ass  gainst  a 
finder  who  refused  to  restore  the  chattel  on  request.  Indeed,  in 
1455,*  where  a  bailiff  aU^i;ed  simply  his  possession,  and  that  the 
charters  came  to  the  defendant  by  finding,  Pkisoi,  C.  J.,  while  ad- 
mitting that  a  bailor  mi^t  have  detinue  t^ainst  any  possessor  of 
goods  lost  by  the  bailee,  expressed  the  opinion  that  where  there 
was  no  bailment  the  loser  should  not  bring  detinue,  but  trespass, 
if,  on  demand,  the  finder  refused  to  give  up  the  goods.  Littleton 
insisted  that  detinue  would  lie,  and  his  view  afterwards  prevailed. 
It  was  in  this  case  that  Littleton,  in  an  aside,  said:  "This  declara- 
tion per  inventionem  is  a  new-found  Haliday:  for  the  andent  dec- 
laration and  entry  has  always  been  that  the  charters  ad  man%is  et 
possessionemdeoenerutUgensxaRy  vnthout^iomag  how."  Littleton 
was  quite  right  on  this  point*  But  the  new  fashion  persisted,  and 

etc,  and  found  it  in  the  house  of  sudi  an  one  and  told  him,  etc,  and  pnyed  him  to 
ratM«thething,but  that  he  would  not  ratoie  it,  etc,  to  his  damage,  etc;  and  if  he  will, 
etc  In  this  case  the  demandant  must  iMDvet^hii  lair  (his  own  hand  the  twelfth)  that 
be  lost  the  thing." 

■  InY.B.  aEdIII.f.a,pl.s,theieiBthistfK<MtbyScnopK,J.:  "If  you  bad  found 
«  diartei  in  the  my,  I  should  have  a  recovery  Bgaiost  yon  by  ^en^  fKorf  roUat." 

*  v.  B.  44  Ed.  m.  f.  14,  pL  30.  See  also  ij  Ridi.  n.,  Bdlewe,  DeL  of  Chart. 
Detinue  againat  husband  and  wife    Count  that  they  found  tlie  diarteis. 

»  Y.  B.  33  Hen.  VI.  f.  »6,  pL  is. 

*  LittUloii'i  lenutk  seems  to  have  been  mIsappieheiKkd  hi  1  PoUod  &  Maltknd, 
174.  The  innovation  was  not  In  allowing  detinue  where  there  was  no  bailment,  but 
in  deaoibing  the  defendant  as  a  finden.  lliieoklpncticewas  to  allege  nnq^  that  the 
goods  came  to  the  hands  <d  the  defendant,  as  in  Y.  B.  3  TTfn.  VI.  f.  19,  pL  31.  See 
also  Isaac  «.  Clark,  i  Bulst  i>8, 130.  ta  1655  it  was  objected  to  a  count  in  tn>ver  and 
eonveisiaa  that  no  finding  was  alleged,  but  only  a  ((AMMTiMfarfssafiiM.  Tbeobjection 
was  ovetinled.    Hudson  s.  Hudson,  Latch,  314. 
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detinue  svr  Waver  came  to  be  the  common  mode  of  dedaiing  wher-  1 
ever  the  plaintiff  did  not  found  the  action  upon  a  baibnent  to  the 
defendant.  In  the  first  edition  of  "Liber  IntratioDum"  (1510), 
f.  32,  there  is  a  count  alleging  that  the  pbuntiff  was  possessed  of  a 
box  of  charters;  that  he  casually  lost  it,  so  that  it  came  to  the  hands 
andpossesaon  of  thedef^dant  byfinding,and  that  he  refused  to  give 
it  up  on  request.'  The  close  resemblance  between  this  precedent 
and  the  earlier  one  from  "Novae  Narrationes"  will  have  occurred 
to  the  learned  reader.  But  there  is  one  differoice.  la.  the  count 
for  a  chose  adirrie  it  is  the  plaintiff  who  finds  the  chattel  in  the  de- 
fendant's possesaoQ.  In  detinue  sur  Irooer  the  finding  alleged  is 
by  the  defendant.  And  until  we  have  further  evidence  that  the 
action  in  the  popular  courts  was  for  the  recovery  of  the  chattel  and 
not  for  damages  only,  it  seems  reasonable  to  believe  that  detinue 
sur  Wover  in  the  king's  courts  was  not  borrowed  from  the  action  of 
chose  adirrie,  but  was  developed  independently  out  of  detinue  upon 
a  general  deoenerunt  ad  manus.  But  whatever  question  there  may 
be  on  this  point,  no  one  can  doubt  that  detinue  sur  trover  was  the 
parent  of  the  modem  action  of  trover. 

Add  to  the  precedent  in  the  "Liber  Intrationum"  the  single 
averment  that  the  defendant  omverted  the  chattel  to  his  own  use, 
and  we  have  the  ooimt  in  trover. 

It  remains  to  consider  how  the  action  of  trover  at  first  became 
concurrent  with  detinue,  and  then  effectually  supplanted  it  until 
its  revival  within  the  last  fifty  years. 

There  were  certain  instances  in  which  detinue,  in  its  enlarged 
scc^,  and  trespass,  did  not  adequately  protect  owners  of  chattels. 
Neither  of  these  actions  would  serve,  for  instance,  if  a  bailee  or 
other  possessor  misused  the  goods,  whereby  their  value  was  dimin-  -^ 
ished,  but  nevertheless  delivered  them  to  the  owner  on  request. 
Tlie  owner's  only  remedy  in  such  a  case  was  a  special  action  on 
the  case.  We  find  such  an  action  in  the  reports  as  early  as  1461,* 
the  propriety  of  the  action  being  taken  for  granted  by  both  coun- 
sel and  court 

If,  agun,  after  impairing  the  value  of  the  goods,  the  bailee  or 

■  A  Mmilu  anint  m  Ub.  IdL  L  71. 
,       »  y.  B.  33  Hen.  VI.  f.  44,  pl.  7-   See  »ho  Y.  B.  9  Hen.  VI.  f.  60,  pi.  loj  Y.  B.  j  Ed. 
IV.  f.  $,  pL  0,  per  UtOetpH;  Y.  B.  11  Ed.  IV.  f.  13,  pL  9;  Rook  *.  Domy,  3  Lecm.  igi, 
pL»*». 
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other  possessor  refused  to  deliver  them  to  the  owner  on  request, 
detinue  would  of  course  lie.  But  the  judgment  being  that  the 
[daintifC  recover  his  goods  or  their  value  with  damages  for  the 
detention,*  if  the  defendant  saw  fit  to  restore  the  goods  under 
the  judgmrait,  the  plaintiff  would  still  have  to  resort  to  a  separate 
action  on  the  case  in  order  to  recover  damages  for  the  injury  to 
the  goods.  This  was.  pointed  out  by  Catesby  in  an  early  case,* 
and  later  by  Serjeant  Moore.'  To  prevent  this  multiplicity  of 
actions,  the  plaintiS  was  allowed  to  bring  an  action  on  the  case 
in  the  first  instance,  and  recover  his  full  damages  in  one 
action. 

If  a  bailee  destroyed  the  chattel  bailed,  the  bailor,  as  we  have 
seen,  could  recover  its  value  in  detinue.  But  if  a  possessor  other 
than  the  owner's  bailee  destroyed  the  chattel,  if,  for  instance,  the 
tun  of  wine  which  Brown  and  his  "bons  compagmms"  drank  up, 
in  the  case  already  mentioned,  had  come  to  the  hands  of  Brown 
in  some  other  way  than  through  bailment  by  the  owner,  it  is  at 
least  doubtful  if  the  owner  could  have, recovered  the  value  of  the 
wine  in  detinue.  Brown,  in  this  case,  never  agreed  with  the  owner 
to  give  up  the  wine  on  request.  The  plaintiff  in  detinue  must 
therefore  show  a  detention,  which  would  be  impossible  of  goods 
already  destroyed.  This  was  the  view  of  Bkian,  C.  J.  This  con- 
servative judge  went  so  far,  indeed,  as  to  deny  the  owner  an  action 
on  the  case  under  such  circumstances,  but  on  this  latter  point  tlie 
other  justices  were  "in  amiraria  opinione."  * 

If  case  would  lie  against  any  possessor  for  misusing  goods  of 
{mother,  and  also  against  a  possessor  other  than  a  bailee  for  the 
destruction  of  the  goods,  it  was  inevitable  that  it  should  finally  be 
allowed  against  a  bailee  who  had  destroyed  the  goods.  Such  an 
action  was  brought  against  the  bailee  in  a  case  of  the  year  1479,* 
which  is  noteworthy  as  being  the  earliest  reported  case  in  which 
a  defendant  was  charged  with  "converting  to  his  own  use"  the 

'  See  Wmiuiu  v.  Ardier,  5  C.  B.  318,  for  the  fonn  of  judgment  in  detinue. 

'  Y.  B.  18  Ed.  IV.  f.  13,  pL  s:  "If  I  deliver  my  dathes  ta  you  to  keep  tor  me, 
ftnd  you  wear  them  90  tlut  they  aie  injured,  I  shall  have  an  action  of  detinue,  .  .  . 
and  aiterwardi  an  action  on  the  caae  for  tike  loa  siutained  by  your  using  the 

■  dsio)  KeJlw.  160,  pL  *. 

«  Y.B.  i3Ed.IV.f.i3,pL9.   SeealK>Y.B.9Ed.IV.f.53,pLis,perBiiUNG,  J.  * 

•  Y.  B.  18  Ed.  IV.  f.  »3,  pL  5. 
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plaintifrs  goods.*    Choke,  J.,  was  in  favor  of  the  acdon.    Brxan, 
C.  J.,  was  against  it.    Choke's  opinion  prevailed.* 

Later,  a  wrongful  sale  was  treated  as  a  conversioD.  In  1510 
the  judges  said  an  action  on  the  case  would  lie  against  a  bailee 
who  sold  the  goods  because  "he  had  misdemeaned  himself."*  In 
a  word,  trover  became  concurrent  with  detinue  in  all  cases  of 


Trover  also  became  concurrent  with  trespass.  In  1601  the 
Court  of  King's  Bendi  decided  that  trover  would  lie  for  a  taking.^ 
In  the  same  year  the  Court  of  Common  Fleas  was  equally  divided 
on  the  question,  but  in  1604,  in  the  same  case,  it  was  decided,  one 
judge  dissenting,  that  the  plaintiff  might  have  his  election  to  bring 
trespass  or  case.'  The'^Xc^uer  gave  a  similar  decision  in  16 10.* 
In  1627,  in  Einaston  tL«  ^oere,'  "sembU  per  all  the  Justices  and 
Barons,  .  .  .  although  he  take  it  as  a  trespass,  yet  the  other  may 
charge  him  in  an  action  upon  the  case  in  a  trover  if  he  will." 

In  all  these  cases  the  original  taking  was  adverse.  If,  however, 
the  original  taking  was  not  adverse,  as  where  one  took  possession  ^ 
as  a  finder,  a  subsequent  adverse  holding,  as  by  refusing  to  give 
up  the  goods  to  the  owner  on  request,  made  the  taker,  according 
to  the  early  authorities  dted  in  a  preceding  lecture,'  a  treq)asser 
ab  initio.  Trover  was  allowed  against  such  a  finder  in  1586,  in^ 
Eason  v.  Newman,*  Fenner,  J.,  citing  the  opinion  of  Phisot,  C.  J., 
that  the  owner  could  maintain  trespass  in  such  a  case. 

That  trover  was  allowed  in  Eason  v.  Newman  as  a  substitute  for 
trespass,  and  not  as  an  alternative  of  detinue,  is  evident,  when  we 

>  The  aOegation  oi  coavorion  occun  again  Id  Y.  B.  m  Hen.  VH.  f.  4>  pl- 13;  V-  B. 
ao  Hen.  VII.  f.  8,  pi.  18;  Moimteagk  ».  Worcester  (iss^),  Dy-  <ai  «•  The  earliest 
precedents  uung  the  wordi  "converted  to hia own U3e "  are  InRastall's  Entries,  4d,  pi. 
>  (1547)'  I^-  B,  pi.  I.  Id  the  reign  of  Elizabeth  it  was  conuoon  fonn  to  count  upon 
a  finding  and  conversion. 

'  Y.  B.  18  Ed.  IV.  f.  13,  pi.  5;  Y.B.a7aen.Vin.f.2j,pl.3.  "It  i»  my  election  to 
bring  the  one  action  or  the  other,  i.  c,  detinue  or  action  on  my  case  at  my  pleasure." 

*  KetliT.  160,  pi.  a.  To  same  effect,  Vandrink  •.  Archer,  i  Leon,  aai,  a  sale  by  a 
finder.  The  judges  thought,  however,  that  an  innocent  sale  would  not  be  cmiventoa. 
But  this  ii«/tMi  is  overruled  by  the  later  authorities.  ConsoL  Co.  v.  Curtli,'gi,t  Q.  B. 
495;  I  Ames  &  Sniith,  Cases  on  Torts,  318,  333,  n.  4. 

*  Basset  «.  Maynard,  i  Roll.  Abr.  105  (M),  5. 

*  Bishop  V.  Montague,  Cio.  El.  8^4,  Cro.  Jac.  jo. 

*  LeversoD  t.  Kirk,  i  Roll.  Abi.  105  (M),  10. 
»  Cro.  Car.  89. 

*  Supra,  61-43.  *  Goldeab.  151,  pL  79;  Cro.  El.  495>  s.  c 
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find  that  for  many  years  after  this  case  trover  was  not  allowed 
against  a  baOee  who  refused  to  deliver  the  chattel  to  the  bailor  on 
request.  The  bailee  was  never  liable  in  trespass,  but  in  detinue. 
In  163$,  in  Holsworth'a  Case,'  an  attempt  to  charge  a  bailee  in 
trover  for  a  wrongful  detention  was  unsuccessful,  as  was  a  similar 
attempt  nine  years  later  in  Walker's  Case,*  "because  the  defendant 
came  to  them  by  the  plaintiff's  own  livery."  A  plaintiff  failed  in  a 
similar  case  in  1650.*  In  the  "Compleat  Attoraey,"*  published  in 
1666,  we  read:  "This  action  (trover)  properly  Ues  where  the  de- 
fendant hath  foimd  any  of  the  plaintiff's  goods  and  refuseth  to 
dehver  them  upon  demand^  or  where  the  defendant  comes  by  the 
goods  by  the  delivery  of  any  other  than  the  plaintiff."  But  in 
1675,  in  Sykes  v.  Wales,*  Windhaii,  J.,  said:  "And  so  trover  lieth 
on  bare  demand  and  denial  against  the  bailee." 

By  these  decisions  trover  became  concurrent  with  detinue  in 
all  cases,  except  against  a  bailee  who  could  not  deliver  because  he 
had  carelessly  lost  the  goods.'  Indeed,  trover  in  practice,  by  reason 
of  its  procedural  advantages,  superseded  detinue  until  the  present 
century.' 

Although  trover  had  now  made  the  field  of  detinue  and  trespass 
its  own,  there  was  yet  one  more  conquest  to  be  made.  Trespass, 
as  the  learned  reader  will  remember,  would  not  lie,  originaUy,  for 
a  wrongful  distress,  the  taking  in  such  a  case  not  being  in  the  nature 
of  a  disseisin.  In  time,  however,  trespass  became  concurrent 
with  replevin.  History  repeats  itself  in  this  respect,  in  the  devel- 
opment of  trover.  In  Dee  v.  Bacon,'  the  defendant  pleaded  to  an 
action  of  trover  that  he  took  the  goods  damage  feasant.  The  plea 
was  adjudged  bad  as  being  an  argumentative  denial  of  the  conver- 
sion. Salter  v.  iButler  '  and  Agars  v.  Lisle  "  were  similar  decisions, 
because,  as  was  said  in  the  last  case,  "a  distress  is  no  conversion." 
The  same  doctrine  was  held  a  century  later  in  two  cases  in  Bun- 

•  CUyt.  57,  pi.  M.  *  Clayt.  ta7.pi- "7- 

■  Stisfibnl  t.  Pell,  Oayt.  151,  ^  176.  *  p-  86. 

■  3  Eeb.  383.    Sec  also  Scot  and  Uaob/s  Cue  ItSit),  t  Eeb.  440,  per  Bridgkan. 

*  Even  here  the  bailee  was  chargeable  in  case,  t.  «.,  aanimpdt. 

^  In  1S33,  the  defendant  In  detinue  lost  hli  right  to  defeat!  by  wager  of  law,  and 
by  the  Common  Law  Ptoceduie  Act  of  1854,  c.  78,  the  pUintiS  gained  the  right  to  an 
order  for  the  q>ecLfic  delivery  of  the  chattel  detained.  Under  the  Influence  of  tbeae 
statutory  changes,  detinue  has  trained  lome  of  its  lost  ground. 

'  Cro.  El.  43S.  *  Noy,  46.  '*  Hutt.  10. 


:yG00gIt.^ 


TROVER.  87 

bury.  But  In  1770,  in  Tinkler  v.  Poole,'  these  two  cases,  which 
simply  followed  the  earlier  precedents,  were  characterized  by  Lobd 
MansfieU}  as  "very  loose  notes,"  and  ever  since  that  case  it  has 
been  generally  agreed  that  a  wrongful  distress  is  a  conversion.*   '' 

This  last  stq>  being  taken,  trover  became  theoretically  concur- 
rent with  all  of  our  four  actions,  appeal  of  larceny,  trespass,  detinue, 
and  replevin,  and  in  practice  the  common  remedy  in  all  cases  of 
asportation  or  detention  of  chattels  or  of  their  misuse  or  destruc- 
tion by  a  defendant  in  possession.  The  career  of  trover  in  the 
field  of  torts  is  matched  only  by  that  of  assumpsit,  the  other  spe- 
cialized form  of  action  on  the  case,  in  the  domain  of  contract. 

The  parallel  between  trover  and  assumpsit  holds  good  not  only 
in  the  success  with  which  they  took  the  place  of  other  commoo- 
law  actions,  but  also  in  their  usurpation,  in  certain  cases,  of  the 
function  of  bills  in  equity.  A  defendant  who  has  acquired  the 
legal  title  to  the  plaintifi's  property  by  fraud  or  duress  is  properly 
described  as  a  constructive  trustee  for  the  plaintiff.  And  yet  if 
the  res  so  acquired  is  money,  the  plaintiff  may  have  an  action  of 
assumpsit  for  money  had  and  recdved  to  his  use;  and  if  the  res 
is  a  chattel  other  than  money,  the  plaintiff  is  allowed,  at  least  in  this 
country,  to  sue  the  defendant  in  trover.*  In  some  cases,  indeed, 
an  express  trustee  is  chargeable  in  trover,  as  where  an  indorsee  for 
coUecdon  refuses  to  give  back  the  bUl  or  note  to  the  indorser.  Loss 
Hasdwicee,  it  is  true,  had  grave  doubts  as  to  the  admissibility  of 
trover  in  such  a  case;*  but  Lokd  Eldon  reluctantly  recognized 
the  innovation.*  This  innovation,  it  should  never  be  forgotten, 
was  a  usurpation.  Trover  as  a  substitute  for  a  bill  in  equity  is, 
and  always  must  be,  an  anomaly. 

'  5  BtaiT.  3657.  *  I  Ames  &  Smith,  Cues  on  T«ts,  374,  n.  3. 

*  ThuntoDv.BUiKikard,i3pick.i8;  i  Ames  &  Smith,  Caaeatui  Torts,  187,  i&S,n.  a. 

*  Ex  parU  Dumas,  i  Ves.  583. 

*  Ex  parte  Pease,  19  Ves.  46;  "If  the  doctrine  of  those  cues  Is  right,  to  which  the 
court  has  stiug^ed  upon  equitable  prindpla  to  support  an  action  of  trover,  these  bills 
might  be  recovered  ftt  lawi  but  tluse  it  no  iaviA  that  they  might  be  recovered  by  a 
UU  in  equity." 
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The  writ  in  debt,  like  writs  for  the  recovery  of  land,  was  a  pracipe 
^  quod  reddat.  The  judgment  for  the  plaintiff  is  that  he  recover  his 
debt.  In  other  words,  as  in  the  case  of  real  actions,  the  .defendant 
was  conceived  of  as  having  in  his  possession  something  belonging 
to  the  plaintiff  which  he  might  not  rightfully  keep,  but  ought  to 
surrender.  This  doubtless  e^lains  why  the  duty  of  a  debtor  was 
always  for  the  payment  of  a  definite  amount  of  money  or  a  fixed 
quantity  of  chattels. 

The  ancient  conception  of  a  creditor's  claim  in  debt  as'  analo- 
gous to  a  real  right  manifested  itself  in  the  rule  that  a  plaintiff  must 
prove  at  the  trial  the  precise  amount  to  be  due  which  he  demanded 
in  his  pracipe  quod  reddat.  If  he  demanded  a  debt  of  £30  and 
proved  a  debt  of  £19,  he  failed  as  effectually  as  if  he  had  declared 
in  detinue  for  the  recovery  of  a  horse  and  could  prove  only  the  de- 
tention of  a  cow.*  For  the  same  reasons,  debt  would  not  lie  for 
money  payable  by  instalments,  until  the  time  of  payment  of  the 
last  instalment  had  elapsed,  the  whole  amount  to  be  paid  being 
regarded  as  an  entire  sum,  or  single  thing.'  The  obligation  might 
arise  either  upon  3  record,  a  writing,  that  is,  a  specialty  either  mer- 
cantile or  not;  it  mi^t  arise  from  a  statutory  or  customary  duty; 
or  it  might  arise  from  a  simple  contract  with  the  transfer  of  a 
quid  pro  quo.  ^debtor  might  as  easily  owe  chattels  as  money.  A 

»  y.  B.  3  Hen.  VI.  4,  4;  V.  B.  11  Hen.  VI.  j,  9;  V.  B.  »i  Ed.  IV.  32,  j;  Smith  v. 
Vow,  Moore,  198;  Bagnall  ».  Sachcverdl,  Cro.  El.  291;  Bladwdl  v.  Stiglin,  Dy.  aig; 
Baylis  V.  Hughes,  Cm.  Cai.  137;  Calthiop  v.  Allen,  Hetl.  119;  Runsden's  Case,  Clayt 
S7;  Hooper  «.  Shepard,  1  Stra.  10S9;  Hulme  v.  Sanders,  3  Lev.  4.  In  Vaui  t.  Main- 
waring,  Fort.  197,  I  Show.  315,  s.  c,  the  distinction  was  taken  that  in  indtbilalus 
asmmpsit  the  plaintifi  might  recover  the  amount  proved,  but  in  debt  the  amount  stated 
in  the  writ  or  nothing.  But  afifrwards  the  plaintiff  was  not  held  to  a  proof  of  the 
amount  stated  in  the  writ  even  in  debt.  Aylett  v.  Lowe,  1  W.  Bl.  iiii;  Walker  tk 
Witter,  Doug.  6;  M'Quillin  *.  Cox,  i  H.  BL  349;  Lord  v.  Houston,  11  East,  6t.  See  also 
Parker  u.  Bristol  Co.,  6  Ex.  706,  per  PoixocK,  C.  B.,  and  i  Chitty,  PI.,  7th  ed.,  137-118. 

•  Rudder  v.  Price,  i  H.  Bl.  547;  Hunt's  Case,  Owm,  4a. 
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debt  of  diattels  irould  arise  from  the  same  quid  pro  quo  as  a 
debt  of  money.    A  lessee  might  accordingly  be  duuged  in  debt 
for  diattels  by  the  lessor,*  or  an  employer  by  his  employee;'  or 
a  vendor  by  his  viendee.'  As  indebitatus  assumpsit  would  lie  for  a 
debt  payable  in  money,  it  was  also  an  appropriate  remedy  for  a 
debt  payable  in  chattds.'    The  judgment  in  debt  for  chattds  was  ) 
like  that  in  detinue,  that  the  plaintiff  recover  his  diattels.   TheJ 
essential  distinction  between  detinue  and  debt  for  diattels  seems 
to  be  this,  —  detinue  was  the  proper  renedy  for  the  recovery  of 
a  specific  chattel,  debt,  on  the  other  hand,  for  the  recovery  of  a 
specific  amount  of  unascertained  chattels.     Debt  was  originally  \ 
the  only  remedy  for  breach  of  an  agreement  to  dehver  a  chattel,    I 
since  no  action  on  the  case  would  lie.''  / 

After  assumpsit  became  a  concurrent  remedy,  it  became  the 
•common  remedy;  so  that  to-day  it  would  be  a  surprise  to  most  law- 
yers to  leam  that  you  could  bring  dgbt  for  the  non-peilonasnc«.  of 
a  contract  to  deliver^chdUds.    But  one  may  still  bring  indebilatus'^ 
assumpsit  for  a  chattd. 

The  obli^tion  must  be  for  a  definite  amount.  A  promise  to  pay 
as  much  as  <xrtain  goods  or  services  were  worth  would  never  sup- 
port a  count  in  debt."  In  Y.  B.  12  Ed.  IV.  9,  22,  Bkian,  C.  J., 
said:  "If  I  brin^  doth  to  a  tailor  to  have  a  doak  made,  if  the  price 
is  not  determined  beforehand  that  I  shall  pay  for  the  making,  he 
shall  not  have  an  action  of  debt  against  me."  ^  And  debt  could  not 
be  brought  for  board  and  lodgiog  furnished,  where  no  price  was 
fixed;  the  person  who  furnished  the  board  and  lodging  would  be 
without  le^  rconedy.'  For  the  same  reason,  the  quantum  meruit 
and  quantum  valiant  counts  seem  never  to  have  gained  a  footing 
among  the  anmnon  counts  in  debt,'  and  in  assumpsit  the  quan- 

>  Y.B.3o&iiEd.I.i39;  Y.B.soEd.ni.  16,8;  Y.B.34Hen.VI.  la,  13;  Anon., 
3  Leon.  960;  Denny  f.  tuiKU,  i  RoU.  Abr.  591,  pL  i. 
'  Y.  B.  7  Ed.  m.  i»,  9;  Weaver  ».  Beat,  Winch,  75. 

*  Y.  B.  34  Ed.  I.  iso;  Y.  B.  30  Hen.  VOL  B,  iS. 

*  Cock  «.  Vivyan,  3  Barnard.  193, 384;  Falmouth  «.  PenToae,  6  B.  &  C.  385;  Mayor 
t.  Cleik,  4  B.  ft  Aid.  368. 

*  Y.  B.  30  Hen.  VZI.  8,  18.  *  Johnam  *.  Mingtui,  Cta.  El.  758. 

*  See  to  the  tame  tStct  Y.  B.  3  Hea.  VI.  36,  33;  Aiu».,  >  Show.  183;  Mason  ■. 
Welland,  Skin.  33S,  ui- 

*  Young  (.  Aahbumham,  3  Leon.  itfi.  ■' 

■  I  Chitty  PI.,  7th  ed.,  351,  731,  tjv«*  a  precedent  of  ndi  a  count,  but  nys  it  has 
been  doubted  whether  it  Uet.   That  it  no  oue  of  tt. 
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turn  meruit  and  quantum  valdmat  ooimts  weie  distinguished  bean 
the  indebiiatus  counts.  But  principle  afterwards  yielded  so  far  to 
convenience  that  it  became  the  practice  to  declare  in  indebiiatus 
assumpsit  when  no  prire  had  been  fixed  by  the  parties,  the  verdict 
of  the  jury  being  treated  as  equivalent  to  a  determinatioQ  of  the 
parties  at  the  time  of  bargain. 

It  was  at  one  time  doubted  whether  you  could  recover  in  debt 
on  a  ^>ecialty  where  the  precise  amount  payable  was  not  mentioned 
in  the  specialty,  though  it  referred  to  something  by  which  the  amount 
couid  be  made  certain  by  outside  evidence.^  Afterwards  it  was  held  - 
that  the  plaintiff  could  reosver  U  the  amount  could  be  made  defi- 
nite by  extrinsic  evidence  before  the  action  was  brou^t^  But 
probably  debt  could  not  be  brought  on  a  covenant  to  pay  so  mudi 
as  certain  goods,  services,  or  anything  of  the  kind  should  be  worth, 
as  was  certainly  the  case  with  debt  on  a  quid  pro  quo.  It  was  at< 
one  time  a  question  whether  debt  would  lie  on  a  bill  or  note,  but 
it  has  long  been  settled  that  it  will.* 

As  to  debt  on  sunple  contract  it  b  a  rule  without  exception  in 
modem  times  that  the  debt,mmt  be  founded  on  a  quid  pro  quo. 
Holmes,  in  his  book  on  the  Common  Law,^  and  in  the  Law  Quar- 
terly Review,*  oideavors  to  show  that  this,  requirement  was  not 
universal  before  the  reign  of  Edward  III.  It  is  g;enerally  agreed 
that  in  the  early  German  law  only  real,  or  formal  contracts  were 
valid,  and  from  the  time  of  Edward  in.  to  the  introduction  of 
assumpsit  debt'  was  the  only  contractual  action  not  founded  on 
a  q>edalty  or  a  judgment.  If,  therefore,  Hohnes  is  ri^t,  there 
must  have  been  an  innovation  and  then  an  abolition  of  it  He  has 
to  si^port  him  only  one  case,  which  is  to  the  effect  that  a  nrtain 
mainpernor  may  charge  himself  by  parol.  Now  such  an  obligation 
was  always  taken  in  coturt,  so  that  it  was  like  a  record  obligation. 
To  this  day  you  can  have  a  record  obligation  though  it  be  not  in 
writing.  Fleta,  writing  about  twenty  years  before  this,  says:  "A  ■ 
man  is  not  bound  by  a  promise  to  pay  unless  there  is  a  specialty,  ^ 
or  it  is  a<tnowledge<i  in  a  court  of  record."  •  Twenty-five  years 
later  it  was  established  that  <m  a  simple  contract  there  can  be  no 

'  Johnaon  ».  Uotgao,  do.  Elii.  758. 

*  Anon.,  SQie,  31;  Sanders  v.  Uarke,  3  Lev.  419;  Bloome  >.  Wllaoa,  T.  Jonei,  1S4. 

*  CuescnBilbaDdNatc*,VoLn.p.S73,sec4.       *  Pp.  360-164. 

'  Vd.  L,  pp.  171-174.  •  Fleto,  Book  »,  c.  60,  »ec.  25. 


:yGoogIe 


DEBT.  91 

recovery  in  debt  xinless  there  was  a  quid  pro  quo.  "K  a  man  counts 
simply  upon  a  grant  of  a  debt,  he  shall  not  be  received  without 
specialty,  but  here  you  have  quid  pro  quo."  ^ 

The  quid  pro  quo  which  the  debtor  must  receive  to  create  his 
duty  might  consist  of  anything  that  the  law  could  regard  as  a  sub- 
stantial boiefit  to  hinif  Debts  were  usually  founded  upon  a  loan 
of  money,  a  sale,  a  lease  of  property  to  the  debtor,  or  upon  work 
and  labor  performed  for  him.  The  quid  pro  quo  in  all  these  cases 
will  be  examined  separately. 

An  action  of  debt  could  be  brou^t  by  the  vendor  without  any 
delivery  of  the  prc5)erty.  The  title  passes  without  delivery.  This 
doctrine  is  sometimes  thought  to  be  of  modem  origin,  but  it  is  not.' 
Tbe  vendor  might  bring  an  action  of  debt  thou^  he  was  not  the 
owner  of  the  thing  sold.*  Even  where  a  finder  of  goods  sold  them 
to  the  owner  in  market  overt,  it  was  a  question  whether  he  could 
not  recover;  and  it  was  even  said  that  one  who  sold  land  could 
have  debt  for  the  land  without  a  feoffment.' 

The  recognition  of  work  and  labor  as  a  quid  pro  quo  was  probably 
later  than  that  of  other  forms.  In  the  earlier  cases  of  this  sort 
the  objection  was  made  that  debt  will  not  lie  except  on  a  specialty, 
but  it  was  decided  that  the  action  would  lie  because  there  was  a 
quid  pro  quo} 

In  a  case  in  the  Book  of  Assizes  recovery  is  aUowed  of  a  sum  of 
money  for  giving  a  woman  in  marri^e.'  In  later  cases  the  op- 
posite view  was  e:q>ressed; '  but  it  was  finally  settled  that  the 
action  lay.* 

■  Y.  B.  II  ft  II  Ed.  m.  587.  See  to  the  same  effect,  Y.  B.  iS  Ed.  HI.  13,  7;  Y.  B. 
39  Ed.  m.  35,  a6;  Y.  B.  44  Ed.  m.  11,  »s;  Y.  B.  9  Heo.  V.  14,  33;  Houtiel's  case, 
4  LcMU  105  (custom  of  Bristol). 

»  Y.  B.  31  Ed.  m.  I  J,  »;  Y.  B.  »  Hen.  VL  35,  4J  Y.  B.  37  H«aL  VL  8, 18;  Y.  B. 
17  Ed.  IV.  I,  a;  Y.B.ii  Hen.  Vn.6,4. 

•  Y.  B.  18  Ed.  IV.  s,  30;  Y.  B.  ao  Hen.  VI.  6  a,  16;  Y.  B.  ao  Hen.  VL  34, 4. 

•  Y.  B.  7  Ed  IV.  IS,  3;  Y.  B.  m  Hen.  VI.  44,  a8;  Y.  B.  37  Hen.  VI.  8,  18.  It  a 
bargain  was  for  the  sok  of  tuaacertalned  chattels,  the  transaction  gave  rise  to  mutual 
debts,  the  reciprocal  grants  of  the  right  to  a  sum  (xrtain  of  money  and  a  fixed  amount 
of  duttds  forming  tlie  quid  pro  quo  for  the  corresponding  debts.  Y.  B.  >i  Hta.  VI 
5S,  11;  Anon.,  Dy.  30,  pi.  301;  Slade's  Case,  4  Rep.  94  b. 

•  Y.  B.  II  ft  13  Ed.  m.  587;  Y.  B.  3  Hen.  VI.  43, 13;  Y.  B.  16  Ed.  IV.  ro,  3. 

•  Y.  B,  33  Lib.  Ass.  pL  70, 

»  Y.  B.  14  Ed.  IV.  6,  3j  Y.  B.  15  Ed.  IV.  33, 14;  Y.  B.  17  Ed.  IV.  4, 41  Y.  B.  19 
Ed.  IV.  10,  18;  Y.  B.  30  Ed.  IV.  3,  17. 

•  Bensfbrd  v.  Goodiouse,  i  Rdle,  433. 
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/  Debt  for  rent  due  on  a  lease  for  years  was  originally  the  only 
kind  allowed.  You  could  not  bring  debt  against  a  freeholder.  This 
distinction  was  probably  because  the  leaseholder  has  no  estate  in 
land,  and  was  regarded  only  as  a  contracting  party.  The  execution 
of  a  release  by  an  ob%ee  to  an  obligor  was  also  a  sufficient  quid  pro 
quo  to  create  a  new  debt  between  the  same  parties.'  Forbearance 
to  sue  on  a  claim  has  been  regarded  in  the  same  light:  "for  the 
forbearing  of  a  suit  is  as  beneficial  in  saving,  as  some  other  things 
would  have  been  in  gaining."  * 

But  debt  will  not  He  upon  mutual  promisesi  In  Smith  v.  Airey,' 
"Holt,  C.  J.,  said  that  winning  money  at  play  did  not  raise  a  debt, 
nor  was  debt  ever  brought  for  money  won  at  play,  and  an  indebi- 
latus  assumpsit  would  not  Ue  for  it;  but  the  only  ground  of  the  action 
in  such  cases  was  the  mutual  promises.  That  though  there  were  a 
promise,  yet  debt  would  not  lie  upon  that."  Accordir^  to  another 
report  of  the  same  case  Lord  Holt  said,  "There  is  no  way  in  the 
world  to  recover  money  won  at  play  but  by  q)ecial  assumpsit."  * 

There  would  be  little  chance  in  the  old  law  for  recovery  on  a 
quasi-contractual  obligation,  because  most  of  such  obligations  are 
for  uncertain  amounts,  and  of  course  debt  would  not  He  in  such  a 
case  even  on  an  express  agreement.  The  only  case  in  which  debt 
would  he  on  a  quasi-contract  was  where  the  plaintiff  parted  with  his 
money  for  a  consideration  which  failed,  but  of  this  there  are  not 
many  traces  until  rather  modem  times.  As  late  as  in  17  Henry 
VI.'  there  seems  to  have  been  no  remedy  at  common  law.  In 
Core's  Case '  a  conunon-law  court  does  not  seem  to  have  given  th6 
plaintiff  a  remedy  on  a  quasi-contract. 

By  the  custom  of  London  and  Bristol,  debt  was  allowed  upon  a 

>  y.  B.  la  Hen.  IV.  17, 13. 

*  Bidwell  •.  Catton,  Hob.  ai6. 

*  3  Ld.  Ray.  1034,  6  Hod.  138,  Hdt,  339,  s.  c 

*  Waller  v.  Walker,  Holt,  328,  $  Mod.  13,  Comb.  303,  G.  c  Per  Holt,  C.  J.: 
"This  is  meiely  a  wager  and  no  irnddntaha  assumptU  lies  for  it;  for  to  make  that  lie, 
there  must  be  a  work  done,  or  some  meritorious  actjon  for  which  debt  lieth."  Hard'i 
Case,  I  Salk.  ay,  Bovey  v.  Castleman,  i  Ld.  Kay.  69.  Per  Curiam:  "For  mutual 
promises  auumfsU  may  lie,  but  not  (wfeUtoAu  atstimpiil."  These  statements  that 
debt  will  not  lie  upon  mutual  ptomiaes  bring  out  with  great  deaniess  the  distiiictioii 
already  lefeitcd  to  between  mutual  promises  and  the  mutual  duties  growing  out  of  a 
pand  bargain  and  sale.  See  Pollock,  Contracts  in  Early  Vhe'"''  Law,  6  Harv.  Law 
Rev.  39a,  399. 

*  I  Caltndan  in  Chancny,  41.  *  Dyer,  aoa. 
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parol  gntDt  without  qttid  pro  quo; '  and  a  ^nular  custom  prevailed 
in  other  local  courts.* 

Originally  there  was  no  quid  pro  quo  to  create  a  debt  against  a.\- 
defendant  if  the  ben^t  was  conferred  upon  a  third  person,  althou^ 
at  the  defendant's  request.  Y.  B.  9  Hen.  V.  14,  23,  is  a  case  in 
point  The  plaintifiF,  having  a  claim  for  £10  against  T.,  released  the 
claim  upon  the  defendant's  promise  to  pay  him  the  same  amount. 
The  plaintiff  failed  because  the  benefit  of  the  release  was  received 
by  T.'  In  Y.  B.  27  Hen.  VHI.  23,  upon  similar  facts,  Frrz- James, 
C.  J.,  thought  the  pldintifi  should  recover  in  an  action  on  the  case 
upon  the  promise,  but  not  in  debt,  "for  there  is  no  contract,*  nor 
has  the  defendant  quid  pro  quo."  Post,  J.,  and  Sfelhan,  J.,  on  the 
other  hand,  thought  there  was  a  ^id  pro  quo.  It  was  also  made  a 
question,  on  the  same  ground,  whether  a  defendant  who  promised 
money  to  the  plaintiff  if  he  woidd  marry  the  defendant's  daughter 
was  liable  in  debt  to  the  plaintiff  who  married  the  daughter.'  But 
here,  too,  the  opinion  finally  prevailed  that  though  the  girl  got  the 
hud}and,  her  father  did  receive  a  substantial  benefit.*  In  Y*.  B. 
37  Hen.  VI.  9,  18,  MoYLE,  J.,  said;  "If  I  say  to  a  surgeon  that  if 
he  will  go  to  one  J.  who  is  ill,  and  give  him  medidne  and  mate 
him  safe  and  sound,  he  shall  have  100  shillings,  now  if  the  surgeon 
^ves  Jf.  the  medidnes  and  makes  him  safe  and  sound,  he  shall 
have  a  good  action  [debt]  ^[alnst  me  for  the  100  shillings,  and  still 
the  thing  is  to  another  and  not  to  the  defendant  himself,  and  so  he 
has  not  quid  pro  quo,  but  the  same  in  effect."  This  reasoning  of 
MoYLE,  J.,  met  with  general  favor,  and  it  became  a  settled  rule 
that  whatever  would  constitute  a  quid  pro  quo,  if  rendered  to  the 

'  Y.  B.  43  Ed  in.  ir,  i;  Y.  B.  14  Hen.  IV.  16,  33;  Y.  B.  aa  Ed.  IV.  a,  6;  F.  M. 
•.  R.  C.iM.k  G.  6,  D.  (a);  Y.  B.  38  Hen.  Vl.  19,  11;  Y.  B.  i  Hen.  VII.  ai,  w; 
miliams  V.  Gibbs,  5  A.  &  E.  aoS;  Bruce  «.  Wdte,  i  M.  &  G.  i,  and  cases  dted  in  Pol- 
lock, COnt,  6th  ed.,  1380.  (p). 

*  See  the  caaea  of  parol  underukfags  in  the  Bishop  of  Ely's  Court,  4  Seld.  Soc'y, 
114-1  tB. 

*  The  true  ground  of  this  dedakm  seems  sometimes  to  have  been  misunderstood. 
Holmes,  Common  I«w,  167. 

*  After  assumpsit  came  In,  it  was  many  years  bdore  it  was  called  a  coDtiact.  That 
term  was  still  cmifiDed  to  transactions  resting  upon  a  quid  fro  quo.  See  1  Harv.  Law 
Kev.  15,  and  Jenks,  Doctrine  of  Consdentlon,  134. 

*  Y.  B.  37  Hen.  VL  8, 18;  Y.  B.  13  Ed.  IV.  33,  r4;  Y.  B.  k>  Ed.  IV.  3, 17;  Anwi., 
I  Vent.  >68. 

*  Applethwdte  t.  Hocthby,  Cro.  EL  agi  Bertaford  r.  Woodroff,  i  Ri^  R.  433. 
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I    defendant  himself,  would  be  none  the  less  a  quid  pro  quo,  though 
'     furnished  to  a  third  person,  provided  that  it  was  furnished  at  the 
defendant's  request,  and  that  the  third  person  incuired  no  liability 
therefor  to  the  plaintiff.    Accordingly,  a  father  was  liable  for  physic 
provided  for  his  daughter;*  a  mother  for  board  furnished  to  her  son;' 
a  woman  was  chaiged  in  debt  by  a  tailor  for  embroidering  a  gown  for 
her  daughter's  maid;  *  a  defendant  was  hable  for  instructioD  given 
at  his  request  to  the  children  of  a  stranger,  or  for  marrying  a  poor 
virgin.^   The  common  count  for  money  paid  by  the  plaintiff  to  an- 
other at  the  defendant's  request  is  another  (timiUar  illustration  of 
the  rule. 
But  it  is  an  indispensable  condition  of  the  defendant's  liability 
;    in  debt  in  cases  where  another  person  received  the  actual  benefit, 
I     that  this  other  person  ^ould  not  himself  be  liable  to  the  plaintiff 
J  'for  the  benefit  received.    For  in  that  event  the  third  person  would 
I     be  the  debtor,  and  one  quid  pro  quo  cannot  givg  rise  to  two  distinct 
1     debts."    Accordingly  where  the  plaintiff  declared  in  debt  against 

A.  for  money  lent  to  B.  at  A.'s  request,  his  declaration  was  adjudged 
bad;  for  a  loan  to  B.  necessarily  implied  that  B.  was  the  debtor.  If 

B.  was,  in  truth,  the  debtor,  the  plaintiff  should  have  declared  in 
special  assumpsit  against  A.  on  the  collateral  promise.  K  B.  was 
not  the  debtor,  the  count  against  A.  should  have  been  for  money 
paid  to  B.  at  A.'s  request.*  By  the  same  reasoning  it  would  be  im- ' 
proper  to  count  against  A.  for  goods  sold  to  B.  at  A.'s  request  If 
B.  was  really  the  buyer,  the  seller  should  charge  him  in  debt,  and  A. 
in  special  assumpsit  on  the  collateral  promise.  If  B.  was  not  the  - 
buyer,  the  count  against  A.  should  be  for  goods  delivered  to  B.  at 
A.'s  request'   The  same  distinction  holds  good  as  to  services  ren- 

'  Stonehouse  r.  Bodvil,  T.  Ray.  67'  i  Keb.  439,  s.  c.       »  Btet  t.  J.  S.,  Cm.  H.  756, 

'  Shaadois  b,  Stinson,  Cro.  El.  880.  '  Harris  ».  Unch,  Al.  6. 

■  "There  cannot  be  a.  double  debt  upon  a  dogle  loaa."  Per  Cttriam,  in  Marriott  f. 
Uster,  i  was.  141, 143. 

*  "If  it  liad  been  an  indebitatus  asmmpsU  lot  90  mucih  money  paid  by  the  pklntlS  At 
the  request  of  the  defendant  unto  hia  eon,  it  might  have  been  good,  for  then  it  would 
be  the  fatber'a  debt  and  not  the  son's ;  but  when  the  money  is  lent  to  the  bod,  't  is 
his  proper  debt,  and  not  the  father's."  Per  Holt,  C.  J.,  in  Butdter  v.  Andrews,  Carth. 
446  (Salk.  93;  Ccmib.  473,  s.  c).    See  also  Muriott  v.  Lister,  a  Wils.  141. 

'  Y.  B.  i7Hen.VnLas.  3.  P«Fi™  James,  C.  J.;  Hinaonv.  Buiridge.Mooie,  701; 
Cogan  «.  Gieen,  i  Roll.  Abr.  594;  Anon.,  i  Vent  agy,  Stonehouse  v.  Bodvil,  i  Eeb. 
439;  Hart  V.  Langfitt,  a  Ld.  Ray.  841,  S41,  7  Mod.  148,  s.  c.;  Rozer  >.  Rozer,  a  Vent. 
36,  ovemiling  Kott  ■■  Vft^y,  i  Vent.  311, 3  Eeb.  756,  s.  c. 
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dered  to  B.  at  A.'s  request.    If  B.  is  a  debtor,  A.  is  not,  but  only  <- 
a>Uaterally  liable  ia  assumpsit.' 

The  distinction  between  debt  and  special  assumpsit,  as  illus^ 
trated  in  the  cases  mentioned  in  tbe  preceding  paragraph,  is  of 
practical  value  to-day  in  detennining  whether  a. promise  is  in  cer- 
tain cases  within  the  Statute  of  Frauds  relating  to  guaranties.  If 
B.  gets  the  oijoyment  of  the  beijefit  furnished  by  the  plaintiff  at 
A.'3  request,  but  A.  is  the  only  party  liable  to  the  plaintiff,  A.'3 
promise  is  not  within  the  statute.  If,  on  the  other  hand,  B.-is  Uable 
to  the  pldtntifi  for  the  benefit  received,-  that  is,  •is  a  debtor,  A.'3 
promise  ia  cleaiiy  a  guaran^  and  within  the  statute.* 

Debt  lies,  of  course,  against  the  debtor  himself.  It  was  early  held 
that  on  a  simple  contract  no  on^  was  liable  on  the  death  of  the 
debtor;  the  debt  was  extinguishsd  at  law.*  By  the  custom  of 
Londsn  debt  would  He  against  the  executor  after  the  death  of  the 
debtor;  *  but  this  was  an  exception. 

In  the  reign  of  Edward  IV.  an  attempt  was  made  to  charge  the 
executor  of  the  debtor  in  chancery.  Apparently  the  attempt  was 
successful.*  This  was  really  nothing  but  a  constructive  trust,  on 
the  doctrine  of  enrichment. 

Later  we  ^tibll  see  how  the  common-law  courts  gave  a  remedy  by 
allowing  the  action  of  assiunpsit  against  the  executor.     In  the    I 
case  of  a  specialty  originally  the  heir  and  only  the  heir  was  liable;*    I 
and  where  the  heir  is  named  in  the  bond  he  has  continued  hable  to     I 
this  day  to  the  extent  of  the  assets  which  descend  to  him/    When     I 

'  Alford  V.  EgUsfidd,  Dy.  a3o,  pi.  56;  Butn  t.  Read,  Dy.  iji,  n.  C3»);  Kelson's 
Case,  Cro.  EL  S8a  (dted);  Trevilian  *.  Sands,  Cro.  C&r.  107,193,  i  Roll.  Abr.  594, pi.. 

14.  A.  was  the  debtor  and  B.  was  not  liable  in  Woodhouae  v.  Bradford,  1  Rolle  R.  76, 
Cro.  Jic.  S*Ji  s.  c;  Hart  v.  Langfitt,  a  LA.  Ray.  841,  7  Mod.  148,  s.  c;  Jordan  ». 
TumpMiit,  3  Ld.  Ray.  9S1,  6  Mod.  77,  s.  c;  Gordon  ■.  Martin,  Eltzg.  303;  Ambrose 
•.  Roe,  Skin.  317,  3  Show.  411,  3.  c.  -     ■ 

■  Watkins  v.  Perkins,  i  Ld.  Ray.  114;  Buckmyr  t.  Darnell,  2  Ld.  Ray.  1085, 3  Salk. 

15,  S.  c;  Jooei  V.  Cooper,  Cowp.  337;  Mataoni,  Wharam,  j  T.  R.  80. 

■  Y,  B.  41  Ed.  m.  13,  3;  Y.  B.  3  Hen.  IV.  14,  13;  Barry  v.  *obin»on,  i  B,  *  P. 
N.  R.  193.    The  statute  of  3  &  4  Vniliam  IV.  alters  the  law  in  this  re^Kct. 

*  Sowing  t.  Norton,  Cro.  EL  409;  ¥.  B.  t  Ed.  IV.  6, 13 

*  I  Calendar  in  Chancny,  93.  In  Y.  B.  7  Hm.  VII.  t3  a,  a,  the  Chancellor  said 
thatifthedebtordied,  in  CBseof  a  simple  contract  debt  no  action  lay  against  tlie  ex- 
ecutor at  law,  but  an  action  lay  in  chancery.  Fidier  *.  Richardson,  Cro.'Jac:  47!  Peck 
e.  Loveden,  Cro.  E3.  8o4i  Crompton  on  Courts,  ltd,  66  a. 

*  Bncton,  M.  407  (. 

'  Y.  B.  13  Ed.  I.  sos;  Y.  B.  as  Ed.  1.  Cij;  Y.  B.  6  Hen.  IV.  4,  a. 
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the  hdr  was  not  named  in  the  bond  he  was  supplanted  by  the 
executor.  There  seems  to  have  been  a  transition  period  during 
which  suit  could  be  brought  against  either  the  heir  or  the  executor. 
13  Edward  I.  ch.  19,  recognizes  the  liability  of  the  executor  as 
existing  at  that  time.  While  the  executor  was  not  liable  on  simple 
contracts,  yet  an  exception  was  made  as  to  rents;  both  because  this 
savored  of  the  realty,  and  also  because  in  an  action  of  debt  for 
rent  the  testator  could  not  have  waged  his  law  any  more  than  he 
could  in  the  case  of  a  specialty. 

If  a  man  died'  intestate  as  early  as  13  Edward  I.;  the  ordinary 
was  chargeable  with  the  payments  of  his  debts  to  the  extent  of  the 
assets  coming  to  him.  By  31  Edward  I.  ch.  11,  the  ordinary  could 
appoint  a  deputy  to  act  for  him)  and  this  deputy  is  the  original  of 
the  administrator  of  an  intestate. 
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LECTURE  rX. 
COVENANT. 

In  the  ancient  Germanic  law  all  contracts  were  formal  con- 
tracts. The  history  of  the  contractual  obligation  appears  to  be 
as  follows: 

When  a  wrongdoer  bad  committed  a  wrong  upon  another,  the 
wrong  gave  rise  to  the  blood-feud,  which  could  be  satisfied  only 
by  a  pecuniary  compensation;  but  if  the  wrongdoer  was  unable 
to  pay  the  pecuniary  compensation  he  was  allowed  to  furni^  a 
hostage.  Ilie  hostage  was  a  person  who  in  default  of  payment  of 
the  debt  became  a  slave  of  the  creditor.  Later  it  became  the  duty 
of  the  hostage  to  pay  tlie  debt  if  the  debtor  did  not  do  so;  that  is, 
he  became  a  surety  for  the  debt 

A  part  of  the  formal  ceremony  by  which  this  obligation  of  the 
surety  was  established  was  the  handing  of  a  spear  to  the  creditor, 
in  token  that  the  hostage  was  in  the  power  of  the  creditor.  After- 
wards a  straw  (Jesluca)  took  the  place  of  the  spear.  The  creditor 
handed  the  straw  to  the  surety,  which  gave  him  the  power  to  go 
against  the  debtor. 

By  this  transaction  the  creditor  had  a  right  to  payment  of  the 
debt,  not  by  the  debtor,  but  by  the  surety;  and  the  surety  only 
had  a  right  against  the  debtor.  The  remedy  was  by  distress  upon 
the  property  of  the  party  bound. 

Where  the  debtor  could  neither  pay  nor  produce  a  surety,  he 
was  finally  allowed  to  furnish  himself  as  a  surety.  He  tO(^  the 
festuca  in  his  left  hand,  transferred  it  into  his  right  hand,  and 
gave  it  to  the  crecUtor.  At  about  the  same  time  the  right  was  given 
to  the  creditor  not  only  of  distraming,  but  also  of  treating  the 
debtor  as  personally  liable  to  pay. 

With  this  step  we  have  a  complete  formal  oblation.  Other 
things  came  to  be  used  in  place  of  the  straw,  such  as  a  gjove  or  ring; 
the  engagement  ring  is  a  survival  of  this  practice.  The  name 
Vfcdia  (pledge)  was  given  to  the  article  so  presented. 
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When  the  Germans  became  familiar  with  Roman  dvilizatioo 
it  was  natural  to  put  the  terms  of  the  ^reement  into  a  written 
document,  which  was  passed  to  the  creditor  along  with  the  wadia; 
and  in  time  the  wadia  itself  was  omitted.  This  document,  adding 
the  requirement  of  a  seal  to  make  it  formal,  is  the  English  covenant. 

The  earliest  covenants  we  find  in  the  books  seem  to  touch  the 
land.'  The  earliest  instance  of  a  coveBant  not  relating  to  land  is  of 
the  time  of  Edward  HI.*  Tlie  earliest  covenants  were  r^;arded  as 
grants,  and  suit  tx)uld  not  be  brought  on  the  covenant  itself.  So 
a  covenant  to  stand  seised  was  a  grant,  and  executed  itself.  The 
same  is  true  of  a  covenant  for  the  payment  of  money;  it  was  a  grant 
of  the  money,  and  executed  itself.  For  failure  to  pay  the  money, 
debt  would  lie.*  Afterwards  an  action  of  covenant  was  allowed,  so 
that  to-day  there  is  an  option. 

A  seal  was  always  essential.  It  was  considered,  formerly,  of 
much  greater  importance  than  now.  Glanvill  says  that  if  the 
defendant  admits  that  a  seal  upon  the  instrument  is  his  seal,  but 
denies  the  execution  of  the  instrumrat,  be  is,  nevertheless,  bound, 
for  he  must  set  it  down  to  his  own  carelessness  that  he  could  not  keep 
his  seal.  The  case  suf^tosed  would  arise  where  the  seal  had  been 
lost  or  stolen.  There  is  a  case  to  this  effect  in  the  time  of  John.* 
The  doctrine  was  somewhat  qualified  by  the  time  of  Bracton.' 
He  seems  to  think  that  a  covenantor  would  not  be  liable  xmless  it 
was  by  his  n^ligence  that  the  matter  occurred,  as  by  leaving  the 
seal  in  the  possession  of  his  bailiff  or  his  wife."  In  the  time  of 
Edward  I.^  is  a  case  on  the  same  principle,  being  a  petition  to  the 
King  ttiat  a  certain  sea]  that  had  been  tost  should  no  longer  have 
vaUdity.  In  Riley's  Memorial  of  London"  it  is  said  that  public 
cry  was  made  that  A.  had  lost  Ids  seal  and  that  he  would  no  longer 
be  bound  by  the  same.  Riley  *  also  gives  an  account  of  making 
a  new  seal  for  the  dty  of  London,  and  it  is  stated,  as  if  it  was  im- 
portant, that  the  old  seal  was  broken  with  due  formality.  Of 
course  this  doctrine  has  left  no  trace  in  modem  times.    For  cen- 

>  Y.  B.  M  ft  31  Ed.  L  494,  49«. 

*  Y.  B.  4  Ed.  m.  S7,  7i;  Y.  B.  7  Ed.  IH.  65,  67. 

■  Cbawner  v.  Bowes,  Go^.  117.  <  MAi.  pi.  55,  cd.  3,  R.  4  (8  John). 

*  Bract.  3966. 

*  lliis  is  the  doctrine  of  the  well-known  case  on  bOb  and  notes  of  Young  *.  Grote. 
'  Abb.  pi.  iiA<  ooL  3,  R.  7  (t9  Ed.  I.). 

'  P««e  45  (39  Ed.  I.).  •  Page  447  (4  Riti.  n.). 
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tunes  a  covmantor  has  not  generally  used  a  distinctive  seal;  any 
kind  of  impression  has  been  sufficient. 

In  the  case  of  the  death  of  the  obligee  the  heir  and  he  only 
could  sue.'  A  century  later  it  was  agreed '  that  the  hdr  should 
not  sue.  In  the  time  of  Edward  I.*  is  the  earliest  case  when  an 
executor  sued.  In  47  Edward  HI.  it  was  said  that  the  executor 
could  sue  even  though  not  named  in  the  bond,  and  from  that  time''^ 
the  point  has  been  settled.  The  heir  was  not  allowed  to  sue  unless 
the  bond  ran  to  the  obligee  and  the  heirs  of  the  obligee,  and  in 
general  it  seems  that  the  bond  ran  to  persons  named. 

If  it  ran  to  A.  only,  A.  could  sue.  For  another  illustration  take 
the  case  of  an  atmuity  or  rent  charge.  The  right  is  enforced  accord- 
ing to  the  words  of  the  document.  If  tbe  grantor  bound  himself 
personally  there  was  a  writ  of  annuity;  if  not,  there  was  only  a 
remedy  (gainst  the  man  by  distress.  Now  this  personal  right 
might  be  given  to  A.,  to  A.  and  his  heirs,  to  his  heirs  and  assigns, 
and  in  each  case  only  those  named  could  sue.* 

In  this  country,  formerly  in  New  York,  and  I  believe  still  in 
Pennsylvania,  where  persons  make  an  absolute  conveyance,  the 
grantee  agreeing  to  pay  a  certain  sum  for  ever,  the  covenant  runs 
to  the  heirs  and  assigns  and  may  be  sued  on  by  the  assigns.  It 
is  the  same  thing  as  a  rent  charge,  except  that  the  rent  charge  is 
granted  by  the  owner  of  the  land.  This  covenant  is  made  by  the 
vendee  of  the  land  in  consideration  of  the  conveyance  of  the  land.* 

Ordinarily  an  annuity  issues  from  real  estate,  but  this  is  not 
indispensable.  If  an  annuity  is  granted  to  A.  and  his  heirs  issuing 
out  of  his  personalty,  the  heirs  would  be  entitled  to  it  and  not  his 
executors.  This  would  seem  to  be  a  survival  of  the  old  rule  that 
the  heir  is  entitled  ^mply  because  he  is  named  as  obligee.' 

A  covenant  of  warranty  is  interesting  in  the  same  way.    Orig- 

»  Bract  407  6;  Y.  B.  »  Ed.  I.  i8i;  ibtd.  155,  379;  V.  B.  aa  Ed.  I.  jis,  S'7i  Y-  B. 
ij  Ed.  m.  WS9;  ibid.  34S;  Y.  B.  u  Ed.  m.  3;  Y.  B.  as  Ed.  HL  48;  Y.  B.  49  Lib. 
Asa.  317  a,  4;  Fiuh.  Debt,  135, 141, 165. 

■  Y.  B.  19  Heo.  VI.  41,  84. 

*  Y.  B.  ai  Ed.  I.  37S. 

*  Britt.  foL  loG;  and  Coke's  Law  Tracts,  jaa,  ^ve  some  desaipticnis  of  this.  Per- 
kins Conveysndng.sec  joi;BakBT*.Brolce,Uoore,  5;  s.c.DyeT,65;  Anon.,  Owen,  3; 
Maond's  Cue,  7  Coke's  £ep,  aS  b;  Co.  Litt.  144;  Bargrave's  note,  336. 

*  Vao  Rensselaa  v.  Read,  a6  N.  Y.  558;  Streaper  «.  Fisher,  i  K&wie,  155. 

*  Bishop  a.  Church,  a  Vesey,  Sen.  too,  107;  R&dbum  t.  Jervis,  3  Beavan,  450; 
Aubin  V.  Defy,  4  B.  &  Aid.  59. 
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inally  before  th^  had  diarters  of  warranty,  I  have  no  doubt  that 
it  was  implied  that  where  a  man  granted  land  he  was  under  an  obli- 
gation to  warrant  the  title  to  his.  immediate  grantee.  Now  sup- 
pose a  grant  by  A.  to  B.  who  grants  to  C.  who  is  evicted.  C.  can 
resort  to  B.  and  B.  can  resort  to  A.  and  to  the  heirs  of  A.,  and  the 
hdrs  of  A.  and  B.  would  be  responsible.  But  su|)pose  when  C.  is 
turned  out,  B.  is  dead  without  heirs.  Here  C.  has  no  remedy. 
As  soon  as  covenants  of  warranty  were  introduced  there  was  no 
difficulty  if  A.  made  his  covenant  broad  enough  to  cover  the  heirs 
and  assigns  of  B.;  *.  «.,  if  A.  made  a  covenant  of  warranty  to  B., 
his  heirs  and  assigns,  and  B .  conveyed  to  C,  C.  as  as^gnee  of  B .  could 
sue  A.  Bracton  *  tells  the  different  ways  in  whidi  a  warranty  may 
be  expressed,  giving  the  different  forms  of  a  warranty  to  A.  and  his 
heirs,  in  which  case  the  grantor  is  not  liable  to  the  assigns  of  the 
grantee  immediately,  but  only  mediately.  The  fullest  warranty  is 
to  A.  and  his  hdrs  and  assigns,  and  the  heirs  and  assigns  of  the 


My  opinion  on  this  subject  is  different  from  that  expressed  in 
Holmes's  Common  Law,*  and  I  think  the  passage  there  dted  from 
Bracton  must  be  an  error  in  the  text.  Coke  in  his  First  Institute  * 
gives  references  to  show  that  a  warranty  to  A.  and  his  heirs  and 
assigns  covered  everybody;  but  the  word  "assigns"  was  necessary, 
and,  in  the  time  of  Bracton,  to  indude  every  one,  as  we  have  seen, 
an  even  wider  form  of  expression  was  necessary.  An  interesting 
question  is  whether  any  analogy  may  be  found  on  the  position  of 
the  drawer  of  a  bill  of  exchange  and  the  successive  indorsers. 

I  shall  treat  of  warranty  and  covenants  for  warranty  indiscrim- 
inately. A  mesne  warrantor/may  sue  any  prior  warrantor  after  he 
has  paid  the  subsequent  warrantee.'  But  no  intermediate  war- 
rantor can  thus  sue  until  he  has  so  discharged  his  obligation.'  In 
this  last  case  Ruffin  compares  the  covenants  of  warranty  to  a  bill  or 
note.  If  an  intermediate  grantor  should  convey  without  warranty, 
he  could  never  sue  the  antecedent  parties.    He  would  be  like  an  in- 


>  I  Tw.  Bnct.  3p4,  ft^  37  (.  '6  Tw.  BncL  lo,  S6,  78. 

■  P.  571.  *  Co.  Lit.  384  b,  notes  (r)  and  (t). 

'  Jones  B.  Whitiett,  79  Ho.  tSS;  Gulock  e.  CIoss,  5  Cow.  143;  Tbompsoo  v.  Shat> 
tuck,  1  Uet  615,  61S. 

*  Booth  V.  Starr,  i  Conn.  344J  Wlieela  *.  Scalier,  3  Gush.  319;  Htrklmd  *.  Crump, 
I  Dev.  &  B&t.  94. 
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dorser  without  reoiurae.*  The  asagnee,  like  the  holder  of  a  billt 
may  sue  any  or  all  of  the  prior  warrantors.' 

A  purchasei  for  yalue  without  notice  t  takes  the  warranty  free 
from  equity.  That  is,  if  the  grantor  has  conveyed  with  warranty 
and  the  purchaser  gets  title  free  and  clear,  he  gets  the  warranty 
free  and  clear.^  On  principle  a  release  by  an  intermediate  grantee 
after  he  had  conveyed  to  an  assignee  must  be  inoperative.  He  has 
no  lor^r  any  right  to  control  the  covenant.*  The  same  point  was 
decided  in  the  case  of  a  covenant  running  with  the  reversion.' 
On  the  other  hand,  a  release  made  by  a  grantor  at  the  time  he  is  still 
the  owner  of  the  land  is  effective,  and  any  subsequent  grantee  will 
be  prevented  by  it  from  going  upon  the  original  grantor.*  Some 
of  the  covenants,  such  as  that  one  has  a  good  title,  are  broken  as 
soon  as  they  are  made  if  at  all,  and  a  question  might  be  made 
whether  one  who  had  taken  by  assignment  could  sue  in  his  own  name 
or  must  bring  his  action  m  the  name  of  the  assignor,  the  argument 
being  that  as  soon  as  the  covenant  is  broken  it  is  a  mere  chose  in 
action.  The  case  of  Spoor  v.  Green  '  gives  the  En^ish  rule  that  the 
assignee  can  sue  in  his  own  name.  In  this  country  the  rule  is  the 
other  way."  The  English  rule  is  the  better,  and  is  to  be  compared 
with  the  case  of  the  assignee  to  an  overdue  bill.  Finally,  a  stranger 
may  guarantee  the  title.    This  corresponds  to  an  otial.* 

A  release  of  one  would  warrant  or  would  operate  as  a  release  of 
all  intermediate  warrantors.  On  what  principle  is  it  that  the  ulti- 
mate assignee  is  permitted  to  sue  the  original  grantor?  I  caimot 
believe  that  the  assignee  sues  as  assignee  of  a  contract  that  is  never 


>  Kath  ■,  Day,  15  Vt.  660;  aqpt^oved  In  Smith  v.  Perry,  36  Vt.  179. 

*  WilMn  t.  Taylor,  9  Ohio  St.  595;  Thompaon  ■.  Stuttuck,  i  Met.  615,  616. 

*  JUinou  Land  ft  Loan  Co.  v.  Bonner,  91  HI  114;  Kdlogg  i.  Wood,  4  Paige,  578, 
fii6;  Suydam  T.  Jones,  10  Weod.  180;  Greenvault  *.  Davis,4Hill,  643;  Huntv.  Orwig, 
17  B.  Monroe,  73;  Alexander  v.  Schreiber,  13  Mo.  371,  accord;  Martin  «.  Gordon,  94 
G^  533>   Gavin  v.  Buckles,  41  Ind.  528,  contra. 

*  Chase  f.  Weiton,  ti  N.  H.  413;  Littlefield  *.  Getdtell,  31  Me.  390,  semiU. 

*  Haiper  9.  Bird,  T.  JootA,  101.  In  Middiemore  t.  Goodale,  Cro.  Car.  503,  Is  a 
dictum  to  the  conttary,  but  it  must  b«  considered  wrong. 

*  Field  ■.  Snell,  4  Cuah.  504;  Uttlefield  ■.  Getchdl,  31  Me.  390. 
'  L  R.  9  Ezch-  99,  116-190. 

*  Rawle,  Covenants,  4th  ed.,  318,  319,  5th  ed.,  f  905;  Greenliy  ».  Kellogg,  a  Johns, 
i;  Ladd  *.  Nc^^s,  137  Mass.  151. 

■  Allca  t.  Culver,  3  Denio,  3S4,  301;  1  Smith's  Lead.  Cases,  7th  ed.,  153,  critidzeg 
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foimally  assigned.  Frequently  the  asagnors  each  beep  their  deeds 
in  their  own  possession,  so  there  is  no  necessary  transfer  of  docu- 
ments. The  assignee  of  the  land  takes  the  warranty  with  the 
land,  and  I  believe  that  the  warranty  runs  to  the  assignee  of  the 
land  as  such,  and  that  any  one  who  is  aa  assignee  of  the  land  can 
sue.  He  sues  not  as  a  successor,  but  because  he  comes  within  the 
tenns  of  the  ori^nal  obligation. 

It  is  absolutely  essential  to  bring  one  within  the  words  of  a  prom- 
ise, but  not  to  show  that  he  is  the  grantee  of  the  land.  It  is  enou^ 
to  show  that  he  has  whatever  interest  was  conveyed.  Thus  if  A. 
makes  a  deed  of  land  which  he  does  not  own  to  B.,  and  B.  to  C, 
C.  gets  no  title,  but  he  can  enforce  the  warranty  against  A.'  The 
law  that  a  covenant  could  be  sued  on  by  an  assignee  was  very 
andent.* 

T  believe  also  that  covenants  ran  with  the  reversion  at  common 
law,  though  here  the  authority  is  not  so  clear.*  These  instances 
which  I  have  given  relate  to  realty.  I  have  been  able  to  find  no 
instance  of  a  covenant  to  pay  money  being  made  to  A.  and  assigns. 
The  old  obligations  were:  i.  Bill  single;  2.  Bond  with  a  condition; 
3.  A  statute  staple;  4.  A  statute  merchant.  All  these  were  bonds, 
the  first  being  without  a  condition,  the  third  being  acknowledged 
before  the  staple,  the  fourth  before  the  court.  The  form  of  these 
was  that  the  person  acknowledged  himself  to  be  indebted,  and  it 
may  perhaps  be  conceived  to  be  impossible,  being  an  acknowledg- 
ment of  indebtedness  to  one  particular  person,  that  it  could  be  an 
acknowledgment  to  any  one  else. 

Tliere  is  one  curious  case  decided  in  the  33d  year  of  Charles  11.* 
It  was  a  case  of  covenant  to  pay  money  to  the  bearer.  It  was  ob- 
jected that  there  was  no  certain  payee,  but  the  court  said  the  person 
seemed  sufficiently  described  at  the  time  the  covenant  was  made. 


>  Cuthbertsoo  «.  Irvitig,  4  H.  &  N.  741;  6  H.  &  N.  135;  SJade  on  Covenants, 
4U1  ed.,  363,  374>  Stli  ^>  if  331,  236. 

>  Fitzh.  Abi,  Covenants,  30;  Y.  B.  ai  Ed.  I.  137;  Natura  Bievium  (French  folio 
ed.)  foL  49  b;  Fitzh.  Nat.  Brev.  fed.  145;  Fitzh.  Abr.  Cov.  18,  aj;  Baylye  b.  Hughes, 
Cio.  Cor.  137.  These  cases  show  pretty  deady  that  covenant!  did  run  urith  the 
land  at  CMnmoa  law,  which  has  beta  nude  a,  question. 

'  Harper  *,  Bnrgji,  2  Lev.  106;  Glovei  ».  Cope,  3  Lev.  316;  Vyvyan  f,  Arthur, 
I  B.  &  C.  4to,  414,  aeeord;  llirale  s.  Comtral],  i  Wilson,  165;  Baiter  *.  Dainer, 
3  Mod.  337,  ttmble,  contra. 

*  Shdden  *.  Hentlejr,  1  Show.  160. 
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Delivery  makes  the  charter  speak,  and  by  the  delivery  he  expounds 
the  person  meant.  This  is  of  course  not  law  to-day.  You  cannot 
make  an  instrument  imder  seal  to  bearer.  The  point  I  wish  to  bring 
out  is  that  when  you  have  got  such  an  instrument  the  rights  of  the 
person  would  be  the  same  as  in  a  covenant  relating  to  land. 
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LECTURE  X. 
SPECIALTY  CONTRACTS  AND  EQUITABLE  DEFENSES. 

It  has  been  often  said  that  a  seal  imports  a  consideration,  as  if 
a  consideration  were  as  essential  in  contracts  by  q>edalty  as  it 
is  in  the  case  of  parol  promises.  But  it  is  hardly  netsssary  to  point 
out  the  fallacy  of  this  view.  It  is  now  generally  agreed  that  the 
^>ecialty  obligation,  like  the  R<mian  sUpulatio,  owes  its  validity  to 
the  mere  fact  of  its  formal  execution.  The  true  natiuv  of  a  specialty 
as  a  formal  contract  was  clearly  stated  by  Bracton:  "Per  scrip- 
turam  vero  obligatur  quis,  ut  si  quis  scripserit  alicui  se  debere, 
^ve  pecunia  numerata  sit  sive  non,  obligatur  ex  sciiptuia,  nee 
habebit  exceptionem  pecunie  non  numeratte  contra  scriptunun, 
quia  scripsit  se  debere. "  ' 

Bracton's  statement  is  confirmed  by  a  dedaon  about  a  century 
later.  The  action  was  debt  upon  a  covenant  to  pay  £ioo  to  the 
plaintiff  upon  the  latter's  marrying  the  defendant's  daughter.  It 
was  objected  that  this  being  a  debt  upon  a  covenant  touching 
marriage  was  within  the  jurisdiction  of  the  spiritual  court.  But 
the  common-law  judges,  while  conceding  the  exclusive  jurisdiction 
of  the  q>iritual  court  if  the  promise  had  been  by  parol,  gave 
judgment  for  the  plaintiff,  because  this  action  was  founded  wholly 
upon  the  deed.*  In  another  case  it  is  said:  "In  debt  upon  a  con- 
tract the  plaintiff  shall  show  in  his  count  for  what  con^deration 
(cause)  the  defendant  became  his  debtor.  Otherwise  in  debt  upon  a 
specialty  (obligalion),  for  the  specialty  is  the  contract  in  itself."  * 

The  specialty  bemg  the  contract  itself,  the  loss  or  destruction 
of  the  instrument  would  logically  mean  the  loss  of  all  the  obligee's 
rights  against  the  obligor.  And  such  was  the  law.  "If  one  loses 
his  obligation,  he  loses  his  dufy."  *    "Where  the  action  is  upon  a 


■  Y.  B.  4S  Ed  m.  94, 30.    To  the  sune  ettect,  FiU.  Ab.  DetL  iM  (19  Hidi.  IL). 

*  Bellewe  (ed.  1569),  m  (8  Rjdi.  H.). 

*  Y.  B.  37  Hen.  VI.  9,  i,  per  DiiMBY. 
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q)ecialty,  if  the  q>ecialty  is  lost,  the  whole  action  is  lost."  ^  The 
injustice  of  allowing  the  obligor  to  profit  at  the  expense  of  the 
obligee  by  the  mere  accident  of  the  loss  of  the  obligation  is  ob- 
vious. But  this  ethical  consideration  was  irrelevant  in  a  court  of 
common  law.  It  did  finally  prevail  in  Chancery,  which,  in  the 
seventeenth  century,  upon  the  obligee's  affidavit  of  the  loss  or  de- 
struction of  the  instrument,  cmnpelled  the  obligor  to  perform  his 
moral  duty.*  A  century  later  the  common-law  judges,  not  to  be 
outdone  by  the  chancellors,  dedded,  by  an  act  of  judicial  legisla- 
tion, that  if  profert  of  a  ^ledalty  was  impossible  by  reason  of  its 
loss  or  destruction,  the  plaintiff  might  recover,  nevertheless,  upon 
secondary  evidence  of  its  contents.' 

The  difference  between  the  ethical  attitude  of  equity  and  the  im- 
moral (not  immoral)  attitude  of  the  common  law  in  dealing  with 
specialty  contracts  appears  most  conspicuously  in  the  treatment  of 
defenses  founded  upon  the  conduct  of  the  obligee.  As  the  obli- 
gee, who  could  not  produce  the  specialty,  was  powerless  at  com- 
mon law  against  an  obligor,  who  unconscionably  refused  to  fulfil 
his  promise,  so  the  obligor  who  had  formally  executed  the  instru- 
ment was,  at  common  law,  helpless  against  an  obligee  who  had 


>  Y.  B.  14  Ed.  m.  14, 1,  per  SautDELOwE,  with  the  approval  of  Stok<»x,  C.  J.,  and 
WaxoBBv,  3.  To  the  same  effect,  Y.  B.  3  Ed.  m.  31  6,  i;  Y.  B.  4  Hen.  IV.  17,  t4; 
Y.  B.  4  Hen.  VI.  17,  ij  Y.  B.  19  Hen.  VL  6,  11. 

'  Equity  Meins  to  have  proceeded  rather  cauttotuly  In  giving  relief  in  the  oue  of 
lost  oUigaUiHis.  In  1579  an  oUigee  obtained  a  decree  against  an  obligor  who  had 
wrcogfuUr  obtained  the  apedtlty.  Chaniock  r.  Chanock,  Tothfll,  167.  Sec  alaa 
King  *.  Hundon  (1615),  Hob.  109;  Bany  r.  Stjde  (1635),  Latdi,  m  Abdee's  Case, 
(1615),  Latch,  146.  In  i6ij,  in  Anon.,  Poph.  305,  Latch,  r48,  s.  c,  DoDBzmoK,  J., 
(aid:  "The  grantee  of  the  rent-cbaige, having  now  lost  his  deed, can  have  no  remedy  in 
equity,  for  in  thia  cue  equitai  sejmlur  legem."  Jones,  J.,  and  WnmoCK,  J.,  were  id 
the  eame  ofunion;  Dodexhkje,  J.,  then  added:  "If  the  grantee  had  lost  the  deed  by  a 
casual  loss,  as  by  fire,  &c.,  in  such  a  case  he  diaH  have  remedy  in  equity."  See  to  the 
same  effect,  Barry  «.  Style,  Latch,  34,  per  Jones,  J.;  Abdee's  Case,  Latch,  146;  MO- 
Uxt.  Reames,  3  Sw.  aSi,  n.j  i  Roll.  Abr.  375,  pL  i.  The  eariiest  reported  cases  (rf 
equitable  relief  upon  lost  qiedalties  belong  to  the  last  half  of  the  seventeenth  century. 
Underwood  r.  Staney,  i  Ch.  Cas.  77;  Collet  e.  Jaques,  i  Ch.  Cas.  130;  Anon,,  i  Ch. 
Cas.  370;  Lightlove  r.  Weeden,  i  Eq.  Ab.  34,  pi.  7;  SbeSdd  *.  CasUeton,  1  Eq.  Ab. 
93.  pL  *. 

*  Keadv.  Brookman,  3T.  R.  151.  This  case  was  wholly  without  precedent  at  com- 
mon law,  was  opposed  to  the  i^iinion  of  Lord  Habdwicke  as  expressed  in  Atkins  v. 
Farr,  a  Eq.  Ab.  247;  Walnicsley  v.  Child,  1  Ves.  341,  34s;  and  Whitfield  t.  Fauaset, 
I  Ves.  387,  393;  and  did  not  conunend  itself  to  Lord  Eldoh  in  Ex  partt  Gneamy, 
6  Vcs.811,  Sia;  Princess  of  Wales  e.  Livopool,  i  Sw.  ir4, 119. 
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the  specialty,  no  matter  how  reprehensible  his  conduct  in  seeking 
to  enforce  it.  On  the  other  hand,  as  equity  enabled  the  owner  of 
a  lost  oblation  to  enforce  it  against  an  unjust  obligor,  so  also 
would  the  Chancellor  furnish  the  obligor  with  a  defense  by  enjoin- 
ing the  action  of  the  obligee,  whenever  it  was  plainly  unjust  for 
hiin  to  insist  upon  his  strict  legal  right. 

Let  us  examine  the  usual  defenses  in  the  light  of  the  authorities. 

Fraud.  —  Startling  as  the  proposition  may  appear,  it  is  never- 
theless true  that  fraud  was  no  defense  to  an  action  at  law  upon  a 
sealed  contract.  In  1835,  in  Mason  v.  Ditchboiune,^  the  defendant 
urged  as  a  defense  to  an  action  upon  a  bond,  that  it  had  been 
obtained  from  him  by  fraudulent  representations  as  to  the  nature 
of  certain  property;  but  the  defense  was  not  allowed.  Lord 
AsiNGEK  said:  "The  old  books  tell  us  that  the  plea  of  fraud  and 
covin  is  a  kind  of  q>edal  non  est  /actum,  and  it  ends  'and  so  the 
defendant  says  it  is  not  his  deed.'  Such  a  plea  would,  I  admit 
let  in  evidence  of  any  fraud  in  the  execution  of  the  instrument 
declared  upon:  as  if  its  contents  were  misread,  or  a  different  deed 
were  substituted  for  that  which  the  party  intended  to  execute. 
You  may  perhaps  be  reUeved  in  equity,  but  in  a  court  of  law  it 
has  always  been  my  opinion  that  such  a  defense  is  unavailing, 
when  once  it  is  shown  that  the  party  knew  perfectiy  well  the  nature 
of  the  deed  which  he  was  executing."  This  case  was  followed  in 
1861  in  Wright  V.  Campbell,*  Byles,  J.,  remarking:  "Surely, 
though  you  shewed  the  transaction  out  of  which  it  arose  to  have 
been  fraudulent,  yet  in  an  action  at  law,  on  the  deed,  that  would 
not  be  available  as  a  legal  defense." 

TJoder  the  Common-Law  Procedure  Act  of  1854,  §  83,  fraud  was 
pleadable  in  such  cases  as  an  equitable  plea;  for,  from  very  early 
times,  equity  would  grant  a  permanent  unconditional  injunction 
against  an  action  upon  a  spedalty  got  by  fraud.* 

In  the  United  States  there  are  numerous  decisions  disallowing 
the  defense  of  fraud  in  an  action  at  law  upon  a  specialty.*    Ihia 

■  I  M.  &  Rob.  46a,  I  C.  M.  ft  R.  7X1,  u.  (a),  E.  c. 

■  a  F.  &  F.  393.  See  also  BignoU  v.  Bignold,  i  Bfad.  Ch.  Pr.,  3d  ed.,  jSj;  Spencer 
*.  Haodley,  4  M.  ft  Gr.  414,  419, 

'  Savfll  V.  WolfaU  (1584),  Ch.  Caa.  Ch.  174,  i75;  GUnvfll  i.  Jennings,  Nels.  Ch. 
ttg;  LoveD  p.  Hicks,  J  Y.  ft  C.  Ex.  46. 

*  HkrUhcffn  V.  D^y,  ig  How.  3ii,  3>a;  George  ■.  T&te,  loa  U.  S.  564;  Shunpean  f. 
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is  stm  the  rule  in  the  Federal  courts,  and  was  applied  in  1894.* 
But  nearly  all,  if  not  all,  of  the  State  dedsions  just  dted,  have  lost 
their  force  by  reason  of  statutory  changes,  so  that  the  obligor  is  no 
longer  required  to  resort  to  equity  for  relief.  In  a  few  States, 
chiefly  in  those  where  there  was,  in  the  early  days,  no  Court  of 
Chancery,  the  defense  of  fraud  was  allowed  to  a  specialty  obligor 
without  the  aid  of  a  statute.* 

lUegalify.  —  If  the  ill^aUty  of  a  contract  tmder  seal  af^>eared 
on  the  face  of  the  instrument,  no  court  would  sanction  the  obvious 
scandal  of  a  judgment  in  favor  of  the  obligee.*  But  if  the  spe- 
cialty was  irreproachable  according  to  its  tenor,  the  common  law, 
prior  to  1767,  did  not  permit  the  obligor  to  defeat  the  obligee  by 
showing  that  the  instrument  was  in  fact  given  for  an  illegal  or  im- 
moral pmpose.*  The  only  remedy  of  the  obligor  was  a  bill  in  equity 
for  an  injunction  against  the  action  at  law.  Such  bills  were  very 
common.'  As  late  as  1735  '  the  court  of  equity  gave  relief  in  favor 
of  the  obligor  of  an  illegal  bond,  and  the  Chancellor  says  that  "it 

Connecticut  Co.,  41  Fed.  R.  760;  Vuiderrelden  *.  Chicago  Co.,  61  Fed.  R.  54;  Kea- 
nedy  *.  Kaaxdy,  a  Alft.  5J1,  593;  Halley  s.  Younge,  37  Ala.  303;  WUte  f.  Watkins, 
fl3  DL  480,  481,  483;  Gage  v.  Lewis,  68  HI  604,  ^ly,  Huston  d.  Williams,  3  Blackf. 
170;  Scott  r,  Perrin,  4  Bibb,  360J  MoDtgomeiyi.  Tipton,  i  Mo.  446;  Buirowsv.  Alter, 
7  Mo.  414;  Rogers  i.  Colt,  i  Zab.  704;  Stryker  t.  Vauderbilt,  i  Dutdi.  48a  (see  also 
Conoort.  DundceWorks,soN.  J.  357, 46N.  J.  Eq.  576);  Vrooman  ».  Plieips,  a  Johns, 
177;  Don  >.  Uunsdl,  13  Jolins.  430;  Fiancbot  e.  Leach,  5  Cow.  506;  Cliaiiq)toa  «. 
White,  5  Cow.  sog;  Dale  v.  Roosevelt,  9  Cow.  307;  Belden  t.  Davio,  i  Hall,  433; 
Guy  »,  McLean,  i  Dev.  46;  Greathouae  ».  Dunlap  (Ohio),  3  McL.  303, 306;  Wydw 
K  MackHn,  a  Rand.  416. 

I  Vanderveklen  e.  Chlcaga  Co.,  61  Fed.  R.  54. 

■  Union  Bank  v.  Ridgdy,  i  Har.  &  G.  314, 416;  Eddin  «.  Sanden,  8  Md.  118, 131; 
Doisey  *.  Monnett  (Md.),  1890,  3o  AtL  R.  ig6;  PaitridgcJ  >.  MesKt,  14  Gray,  iSo; 
MSIiken  t.  Thomdlke,  103  Maes.  3S3;  Stnbb  v.  King,  14  S.  ft  R.  106,  ao8;  McCuEoch 
».  Mc£ee,  t6  Pa.  3S9;  PhilUpa  1.  Potter,  7  R.  L  1S9;  Giay  f.  Hankina(»i,  I  Bay,  378; 
Means  t.  Britbtt,  1  HOI,  Ch.  657. 

■  Y.  B.  3  Hea.  IV.  9,  44;  Thompson  *.  Harvey,  Comb.  i3i;  Ta^or  ».  Claile, 
3  Show.  345;  Norfolk  I.  Elliott,  i  Lev.  109,  Hard.  464,  S.  C 

*  Macrowe's  Case  (1585),  Godb.  it),  pi.  38;  Brook  b.  King  (ijSS),  i  Leon.  73;  Jcnes'a 
Case,  I  Leon.  903;  Oldbuiy  v.  Gragoiy  (1598),  Mooie,  564  {tembU);  Jenk.  Cent 
Cas.  loS.    See  also  Andrews  >.  Eaton  (1739),  Fitzg.  73. 

■  Tothill,  ed.  1649,  36,  36,  37,  37;  Tothill,  ed.  1671,  37,  81,  84,  86;  j  Von.  348, 
411,  4T3, 475;  3  Vem.  70,  391,  653,  764;  BladweO  i.  Redman,  i  Ch.  Rep.  88;  Rail  ». 
Potter,  3  Lev.  411;  Kemp  f.  Coleman,  i  Salk.  156;  Rawden  v.  Sbadwell,  Amb.  169; 
Newman  t.  Franco,  a  AdbL  519;  Andrew  e.  Beny,  3  Anst.  634;  Banington  t.  Ditcba- 
td,  t  Bia  a  C  134. 

•  Law  *.  Law,  Cas.  t  Talbot,  140,  3  P.  Wins.  391. 
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is  agreed  on  all  hands  that  the  boDd  is  good  at  law."  Even  in  1765* 
the  old  rule  was  enforced. 

But  the  common-law  nile  was  changed  ia  1767  by  ColUns  v. 
Blantem,*  which  sanctioned  the  legal  defense  of  ill^;aUty.  Hie 
opinion  of  the  court  delivered  by  Wilhot,  C.  J.,  bears  the  unmis- 
takable signs  of  an  innovation.  "We  are  all  of  opuuon  that  the  bond 
is  void  ab  initio  by  the  common  law,  by  the  dvil  law,  moral  law, 
and  all  law  whatever."  And  yet  the  learned  judge  was  unable  to 
dte  a  single  authority.  "I  should  have  been  extremely  sorry  if 
this  case  had  been  without  remedy  at  ccsnmon  law.  Est  bomjudids 
ampliare  j'umdictionem."  This  dedsioa,  being  b^oie  the  Revolu- 
tion, was  naturally  followed  in  this  country. 

Failure  of  Consideration.  —  As  fraud  and  illegality  were  not  l^al 
defenses  to  an  action  upon  a  specialty,  no  one  will  be  surprised 
to  find  that  the  rule  was  the  same  as  to  failure  of  consideration. 
The  doctrine  is  ezplicitiy  stated  by  Bracton:  "Nee  habebit  ezcep- 
tionem  pecuniae  non  nimieratae  contra  scripturam."*  A  case  of 
the  time  of  Henry  VI.*  illustrates  pointedly  the  purely  equitable 
nature  of  the  obligor's  relief,  and  also  the  possibly  limited  scope 
of  that  relief.  The  obligor,  bdng  sued  at  law,  applied  to  the  Chan- 
cellor for  relief,  on  the  ground  that  he  had  not  received  any  part 
of  the  expected  equivalent  for  which  he  had  executed  his  bond. 
The  Chancellor  consulted  the  judges  of  both  Benches,  who  were  all 
of  opinion,  that  in  conscience  the  obligee  ought  to  surrender  the 
bond  or  execute  a  release.  The  Chancellor  made  a  decree  accord- 
in^y  against  the  obligee.*  The  latter,  however,  refused  to  give  up 
the  bond  or  to  release  it,  and  was  thereupon  committed  to  the 
Fleet  for  contempt.  He  persisted  however,  althou^  in  prison,  in 
the  prosecution  of  his  action  at  law,  and  the  same  judges  of  the 
Common  Bench,  who  had  advised  the  Chancellor  to  make  his 
decree  against  the  obligee,  now  gave  judgment  at  law  in  his  favor. 
The  judges  were  dearly  right  both  as  to  their  advice  and  their 
subsequent  judgment.  Equity  acts  in  personam,  not  in  rem.  The 
Chancellor  could  imprison  the  o:)iigee  for  disobedience  of  his  de- 
cree, but  he  could  not  nullify  the  bond.    After  1854  obligors  could 

■  Downing  V.  Chapnuii,  9  East,  414,  n.  (4).  *  3  V^b.  341,  iSan-L.  C.  1S4. 

•  Bract.  100  b.  *  Y.  B.  37  Hen.  VI.  13,  3. 

*  See  alto  Savdl  t.  Romsden  (Ed.  VL),  i  CaX.  CL  cozi;  TouivOle  *.  NaUi,  3  P. 
Wmi.  307. 


X 


!,Google 


SKEOALTY  CONTRACTS  AND  EQUITABLE  DEFENSES.    109 

make  use  of  the  statutory  equitable  plea  of  failure  of  consider- 
ation, which  was  an  absolute  bar  to  the  action. 

The  English  rule  against  the  admissibility  of  failure  of  consider- 
ation as  a  defense  at  law  was  followed  in  this  country  in  a  number 
of  early  dedans;  ^  but,  by  statute,  these  decisions  no  longer 
govern  except  in  the  Federal  courts.* 

Payment.  —  How  completely  ethical  considerations  were  ignored 
by  the  cranmon-Iaw  judges  in  dealing  with  formal  contracts,  is 
shown  by  the  numerous  cases  deciding  that  a  covenantor  who  had 
paid  the  full  amount  due,  but  without  taking  a  release,  must,  never- 
theless, pay  a  second  time,  if  the  obligee  was  unconscionable  enough 
to  brii^  an  action  on  the  specialty.*  Nay,  more,  even  though  the 
specialty  was  upon  payment  surrendered  to  the  obligor,  the  latter 
was  still  not  safe  unless  he  cancelled  or  destroyed  the  spedalty. 
For,  if  the  obligee  should  afterwards  get  possession  of  the  instru- 
ment, even  by  a  trespass,  the  obligor,  notwithstanding  the  payment, 
the  surrender,  and  the  trespass,  would  have  no  defense  to  an  action 
at  law  by  the  obligee,  "because  of  the  mischief  that  would  befall 
the  plaintiff  if  one  should  be  received  to  avoid  an  obligation  by  such 
averment  by  bare  words,  and  also  because  there  is  no  mischief  to 
the  defendant  if  his  plea  be*  true,  since  he  may  have  a  writ  of  tres- 

I  Hartahom  e.  Day,  19  How.  an,  im;  Ltoatrd  v.  BaUa,  i  Bluif.  171;  Huston  t. 
WiUiuos,  3  Blackf.  170,  171;  Fltzgenld  >.  Smith,  i  Iiul.  310,  313;  Bates  t.  Hinton, 
4  Mo.  78;  Hoitt  *.  HiJcomb,  13  N.  H.  535,  554;  DooUn  t.  Sammis,  »  Johns,  ijg,  n.; 
Don  •.  Munaell,  13  Johns.  430;  Paiker  >.  Paimele,  ao  Johns.  130.  The  c^poaite  nile 
was  adopted  in  South  Can>liiia,  Giay  v.  HandkinaoD,  i  Bay,  378;  Adams  i.  W:^e, 
I  N.  &  McC  jS;  Tunno  *.  Fludd,  i  McC.  lai;  and  in  Pennsylvania,  McCulloch  >. 
McKee,  16  Pa.  »Sq. 

'  The  fiamera  of  the  New  York  statute,  a  Rev.  St  406,  j  77,  seem  not  to  have  div 
criminated  between  the  failure  of  an  expected  consideration,  and  the  absence  of  a 
condderation  whete  none  was  intended.  By  making  the  seal  "only  pcesunq>tive 
evidence  of  a  niSdent  conadetation  which  may  be  rebutted,"  they  not  only  let 
[n  an  equitable  defense  at  law,  but  also  abolished  gratuitous  sealed  obligaliona 
altogether. 

'  "And  although  the  truth  be,  that  the  plaintiS  is  paid  his  money,  still  it  is  better  to 
suSer  a  misdiief  to  one  man  than  an  inconvenience  to  nuuiy,  which  would  subvert  a 
law;  for  if  matter  in  writing  may  be  so  easily  defeated  and  avoided  by  such  sunnise 
and  naJced  breath,  a  matter  in  writing  would  be  of  no  greater  authority  than  a  matter 
of  fact"  Dy.  51,  jd.  15.  See  to  the  same  effect.  Anon,  (imo),  a  Rot.  Cur.  Reg.  107; 
Y.  B.  ao  ft  n  Ed.  I.  30s;  Y.  B.  s  Ed.  HI.  63,  ro6;  Y.  B.  ao  Hen.  VI.  aS,  arj  Y.  B. 
aa  Ed.  IV.  31, 8;  Anon.  (1337),  Dy-  as,  pL  60;  Nichd's  Case  (1565),  S  R^-  43,  Cro. 
EL  455.  B.  c;  Eettleby  «.  Hales  (1684),  3  Lev.  iiq;  Mitchell  v.  Hawley,  4  Den.  4r4, 
418,  and  the  cases  dted  in  the  next  note. 


d  by  Go  Ogle 


no  LECTURES  ON  LEGAL  HISTORY. 

pass  for  the  carrying  off  of  the  obHgation,  and  recover  damages  for 
the  loss  sustained  in  this  action." ' 

As  in  the  case  of  fraud  and  illegality,  so  in  the  case  of  payment, 
equity  at  length  gave  relief  to  the  obligor  by  restraining  actions 
at  law.  In  1483,  Chancellor  Rotheram  asked  the  advice  of  the 
judges  as  to  the  propriety  of  issuing  an  injunction  against  the 
recognizee  in  a  statute-merchant  which  had  been  paid  by  the  re- 
cognizor. The  judges  were  opposed  to  the  injunction,  HnssEv, 
C.  J.,  saying:  "It  is  less  of  an  evil  to  make  obligors  pay  a  second 
time  for  their  negl^ence  than  to  du¥>rove  matter  of  record  or 
specialty  by  two  witnesses."  The  Chancellor  remarked  that  it  was 
the  common  course  in  Chancery  to  grant  a  subpoena  in  the  case 
of  a  E^>ecialty.  In  the  end,  however,  in  deference  to  the  judges, 
be  dediued  to  issue  a  subpoena  in  the  case  before  him,  as  it  con- 
cerned a  record  obligation,  and  reserved  his  judgment  as  to  what 
should  be  done  in  the  case  of  a  specialty.'  But  the  common  course 
of  relieving  the  obUgor  of  a  paid  specialty  was  adhered  to,*  and 
was  later  extended  to  the  case  of  the  paid  record  obligation.* 

In  1707,  by  St  4  &  s  Anne,  c.  16,  S  ",  payment  without  a  re- 
lease was  made  a  valid  legal  defense. 

Accord  and  Satisfaction.  —  From  time  immemorial  the  acc^t- 

I  v.  B.  5  Hen.  IV.  a,  6;  Y.  B.  13  Hen.  VI.  53, 14;  Y.  B.  37  Hen.  VI.  14. 3;  Y.  B. 
5  Ed.  IV.  4, 10;  Y.  B.  1  Hen.  VII.  14, 1;  Waberiey  t.  Cockercll,  Dy.  51,  pL  it;  CroM 
>.  Fowdl,  Cto.  el  483;  Atkins  ■.  Fair,  x  Eq.  Ab.  347;  Liccy  ■.  licey,  7  Bur,  151,  353. 
In  the  last  case  Gibson,  C.  J.,  said:  "Even  if  a  bond,  thus  delivered  [to  the  obligor] 
but  not  cancelled,  come  again  to  the  bands  of  the  obligee,  though  it  be  valid  at  law, 
the  obligM'  will  be  relieved  in  equity."  In  Uonia  v.  Lutterel  (41  Eliz.),  Cro.  Q.  G73,  the 
defendant  on  his  way  to  perform  the  condition  of  the  bond  was  imprisoned  by  plaintiff 
(the  obligee)  until  the  time  for  pofoiming  the  condition  was  put.  This  was  no  defense 
to  an  action  on  the  bond. 

»  Y.  B.  33  Ed.  IV.  6,  18. 

'  Y.  B.  7  Hen.  Vn.  u,  a;  Doct  h  St,  IHaL  I.  c  la.  Dial  H.  c.  6;  Cav«dish  f. 
Forth,  Toth.  90;  Dowdenay  t.  (Mand,  Cro.  EL  ;oS;  Huet  t;  De  la  Fontaine,  Toth.  373. 
In  the  treatise  on  subposa  in  the  appendix  to  Doct.  &  SL,  iSth  ed.,  the  practice  (rf 
giving  equitable  rdief  to  the  obligor  is  vigoiously  attacked  by  a  sergeant-at-law,  who 
says:  "I  marvel  much  what  authority  the  Chancellor  hath  to  malce  such  a  writ  fai  the 
king's  name,  and  how  he  dare  presume  to  make  such  a  writ  to  let  [hinder]  the  king's 
subjects  to  sue  his  laws,  the  which  the  king  himself  cannot  do  ri^teously;  .  .  .  and  so 
meseemeth  that  such  a  suit  by  a  subpcaui  b  not  only  a^^lust  the  law  of  the  realm,  but 
also  agunst  the  law  trf  reason.  Also,  meseemeth,  that  it  is  not  conformable  to  the  law 
of  God.  For  the  law  of  God  Es  not  contrary  in  itsdf,  *.  e.,  to  lay  one  in  one  place  and 
G(Hitr«iy  ID  another  place." 

t  Clethero  v.  Beckingham,  Toth.  176. 
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ance  of  anything  in  satisfaction  of  the  damages  caused  by  a  tort 
would  bar  a  subsequent  action  against  the  wrongdoer.*  Accord 
and  satisfaction  was,  likewise,  a  bar  to  an  action  for  damages  aris- 
ing from  a  breach  of  a  covenant.*  |  But  if  the  covenant  was  of  sudi 
a  nature  as  to  create  a  debt,  the  creditor's  right  to  maintain  an 
action  at  law  was  in  no  wise  affected,  although  he  might  have 
received,  in  satisfaction  of  the  debt,  property  far  exceeding  in  value 
the  amount  due  by  the  specialty.*)  "There  is  a  difference  where  a 
duty  accrues  by  the  deed  in  certainty,  tempore  am/ectionis  scripti,  as 
by  covenant,  bill,  or  bond  to  pay  a  sum  of  money;  there  this  certain 
duty  takes  its  essence  and  operation  originally  and  solely  by  the 
writing;  and  therefore  it  ought  to  be  avoided  by  a  matter  of  as 
high  a  nature,  although  the  duty  be  merely  in  the  personalty.  But 
where  no  certain  duty  accrued  by  the  deed,  but  a  wrong  or  de- 
fault subsequent  together  with  the  deed  gives  an  action  to  recov^ 
damages,  which  are  only  in  the  personalty;  for  such  wrong  or  de- 
fault accord  with  satisfaction  is  a  good  plea."  *  In  other  words,  the 
breach  of  a  covenant  sounding  in  damages,  like  the  breach  of 
an  assumpsit,  seems  to  have  been  conceived  of  as  a  tort; '  whereas 
a  specialty  debt  was  the  giant  by  deed  of  an  inmiediate  right, 
which  must  subsist  until  either  the  deed  was  cancelled  or  there 
was  a  reconveyance  by  a  deed  of  release.  This  continued  the  rule 
at  common  law  until  1S54,  when  the  specialty  debtor  was,  by 
statute,  allowed  to  bar  the  satisfied  creditor  by  a  plea  on  equitable 
grounds; '  for  he  was  plainly  entitled  before  this  time  to  a  perma- 
nent unconditional  injunction.' 

>  Ai>on.,Y.B.iia[33Ed.I.5S6;Y.B.8Hen.VI.ij,i3;Y.B.34Hai.VI.43,44; 
Andrew  r.  Boughey,  Dy.  75,  fL  13. 

•  Blake's  Caw,  6  Rq>.  43  b,  Cro.  Jac  99,  B.  c;  Edea  ■.  Lambert,  AL  38;  Spenoe  f. 
Heal^,  S  £1. 668;  Mitcbdl  >.  HawI^,  4  Deo.  414. 

■  Presb»f.ChristiiuB,aWas.86;Uusaey«.johiu(Hi,iEz.  341;  Steeds  v.  Steeds,  aa 
Q.  B.  D.  537;  Savage  v.  Blanchard,  148  Mass.  348, 330;  Mitchell  t.  Hawlcy,  4  D«.  414. 

•  Blake's  Case,  6  Kq>.  43  b. 

•  "And  when  it  [the  cnveiuiit]  is  brokoi,  the  actum  ii  not  founded  merely  upoo  the 
qiedalty  as  if  it  were  a  duty,  but  savon  of  tre^Mis,  and  therefore  an  accord  is  a  good 
plea  to  it."  Eeles  «.  Lambert,  Al.  38.  "But  the  cause  of  action  accrues  by  the  tort 
subsequent."  Rabbetts  «.  Stokn,  i  Roll.  R.  187, 18S.  "  Covenant  b  executory  and 
soundi  only  in  damages,  and  a  tort,  which  (as  it  seems)  dies  with  the  pecaon,"  per 
Baldwin,  J.,  in  Anon.,  Dy.  14.  See  also  ^  Frederick  Pollock's  "Contracla  in  Early 
Fi^A  Law,"  6  Harvard  Law  Review,  400. 

■  Steeds  t.  Steeds,  m  Q.  B.  D.  537.  See  also  Savage  >.  Blanchard,  148  Mass.  348, 
3S0-  '  W<U>t.  Hewitt,3K.ftJ.43S. 
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Discharge  of  Surety.  —  It  is  a  familiar  doctrine  of  En^ish  law 
that  a  creditor,  who  f^^rees  to  give  time  to  a  priiic^}al  debtor, 
thereby  discharges  the  surety  unless  he  ejqiressly  reserves  his  right 
against  the  latter.  But  if  the  surety's  obligation  was  under  seal,  his 
only  mode  of  resisting  the  creditor  on  the  ground  of  such  indul- 
gence was  by  applying  to  a  court  of  equity  for  an  injunction.'  He 
had  no  legal  defense  to  the  creditor's  action.*  The  rule  was  the 
same  in  England,  and  in  a  few  of  our  States,  where  the  principal 
and  surety  were  co-makers  of  a  promissory  note.* 

The  English  statute  of  1854,  introducing  pleas  on  equitable 
grounds,  now  gives  the  surety  an  equitable  defense  at  law.  And, 
generally,  in  this  country  the  defense  has  been  allowed  to  actions 
on  notes  without  the  aid  of  a  statute.* 

Accommodation.  —  An  obligee,  for  whose  accommodation  the 
obligor  has  executed  an  instrument  under  seal,  certainly  ought  not 
to  oiforce  the  specialty  against  the  obligor  who  has  befriended 
him,  and  whom,  by  the  very  nature  of  the  transaction,  he  was 
bound  to  save  harmless  frcnu  any  liability  to  any  one.  But  prior  to 
1854  the  obl^r  would  have  had  no  defense  at  law  to  an  action  by 
the  obligee.  In  Shelbume  v.  Tiemey,*  a  bill  filed  by  the  obligor 
to  restrain  an  action  by  the  obligee  was  assumed  by  both  parties  to 
be  valid,  but  was  defeated  by  an  answer  showing  that  the  action, 
althou^  in  the  name  of  the  obligee,  was  really  brought  in  behalf 
of  an  assignee  of  the  obligation.  The  facts  were  similar  in  Dick- 
son p.  Swansea  Co.,'  ezcqit  that  the  obligor  pleaded  an  equitable 
plea  instead  of  filing  a  bill,  and  the  obligee  met  this  by  an  equitable 
rq)lication  to  the  same  ^ect  as  the  answer  to  the  bill  in  Shelbume 
V.  Tiemey.' 

>  Reel  «.  Bertington,  a  Vea.  Jr.  54a. 

■  Bulteel  *.  Jarrold,  8  Price,  467;  Dftvey  t.  Prendergrus,  j  B.  &  Aid.  1S7;  Aah- 
bee  t.  Pidduck,  i  M.  &  W.  564;  Parker  >.  Watson,  8  Ex.  404;  Sprigg  i.  Mt.  Pleuant 
Bank,  10 Pet.  aS7;  Umt«IState«r.HoweU,4WMh.C.C.fiio;  Locke  f.  United  States, 
3  Mas.  446;  Wittrnu  *.  Elliaon,  73  QL  301;  Tate  *.  Wyntond,  7  Blackf.  140;  Lewis 
*.  Hubin,  5  B.  Mon.  564;  Fintard  >.  Davis,  ^»aicer,  305;  Shaw  ?.  McFariane, 
tired.  316;  Holti.  Bodey,  iSPa.  307;  Doner  p.  Lee,  7  Humph.  530;  BuAe  v.  Cmger, 
8  let.  66;  St(ptoe  r.  Harvey,  7  Leigh,  joi;   Sayre  e.  King,  17  W.  Va.  562. 

*  Pooley  t.  HanaiUiie,  7  E.  &  B.  431;  Yates  *.  D(»aldson,  j  Md.  389;  Anthony 
f.  Fritta,  45  N.  J.  1.  *  a  Ames,  Cas.  on  Bills  and  Notes,  81,  u.  a. 

*  I  Bro.  C.  C.  434.  ■  L.  R.  4  Q.  B.  44. 

'  For  similu-  dednons  see  Fanar  >.  Bank  of  M.  Y.,  90  Go.  331;  Vleggffti  r.  Baum, 
57  Miss,  ii;  Freund  i.  In^x>tter*s  Bank,  76  N.  Y.  353.  But  see  amtra.  Wetter  p.  Kiley, 
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Duress.  —  The  general  rule,  that  the  misconduct  of  the  obligee  in 
procuring  or  enforcing  a  specialty  obligation  was  no  bar  at  conunon 
law  to  an  action  upon  the  instrument,  was  subject  to  one  excep- 
tion. As  far  back  as  Eracton's  time,  at  least,  one  who  had  duly 
agned  and  sealed  an  obligation,  and  who  could  not  therefore  plead 
nott  est  factum,  might  still  defeat  an  action  by  pleading  aflirma- 
tively  that  he  was  induced  to  execute  the  specialty  by  duress 
practised  upon  him  by  the  plaintiff.'  The  Roman  law  was  more 
con^tent  than  the  English  law  in  this  req>ect.  For,  by  the  Jus 
dvUe,  diuress,  like  fraud,  was  no  answer  to  a  claim  upon  a  fonnal 
contract.  All  defenses  based  upon  the  conduct  of  the  obl^ee  were 
later  innovations  of  the  prsetor,  and  were  known  as  exceptiones 
fratoria,  at  as  we  should  say,  equitable  defenses.' 

It  is  quite  possible  that  the  anomalous  allowance  of  the  defense 
of  duress  at  common  law  may  be  due  to  some  forgotten  statute.' 
But  whatever  its  origin,  the  defense  of  duress  does  not  differ  in  its 
nature  from  the  defense  of  fraud.  As  Mr.  Justice  Holues  well 
says:  "The  ground  upon  which  a  contract  is  voidable  for  duress  is 
the  same  as  in  the  case  for  fraud;  and  is  that,  whether  it  springs 
from  a  fear  or  from  a  belief,  the  party  has  been  subjected  to  an 
improper  motive  for  action^"  *  Duress  was,  therefore,  never  re- 
garded as  negativing  the  legal  execution  of  the  obligation.  "The 
deed  took  effect,  and  the  dufy  accrued  to  the  party,  althou^  it 
were  by  duress  and  afterwards  voidable  by  plea,"  *    The  defense  is 

'  Bract  16  b,  17.  Duress  b  no  bu  to  ui  action  on  a  record.  Hamond  v.  Barker, 
Cio.  £1.  88. 

■  The  leaned  leadei  who  desfrea  to  study  the  nature  erf  the  Reman  exetftio  will  find 
the  subject  tborou^y  Hi«ji««*H  in  Eiiele,  Die  matoidle  Gnindlage  dei  Eic^tio; 
Zinunemunn,  Kritische  Benmkungen  cu  Eisele's  Schiift;  Lend,  Udiet  Unpnuig 
and  Wirkung  dei  Eiccptionen. 

*  The  language  of  Biittoo,  i  Nkh.  Britt.  47.  is  cotoinly  ngnificant:  "We  will  that 
cODtiacta  made  in  prison  shall  be  bdd  valid  unless  made  under  such  constraint  as 
indudes  imx  of  death  or  torture  of  body;  and  In  sudi  case  they  shall  redaim  their 
deeds  as  toaa  as  they  are  at  liberty  and  ngnify  the  fear  tb^  were  under  to  thor  near- 
est  neighbors  and  to  the  ooioneri  and  if  they  do  not  redaim  such  deeds  by  (dalnt 
within  the  year  and  day,  the  deeds  shaU  be  valid."  See  also  i  Nidi.  BritL  113;  Bract. 
16  h,  17;  1  Bract.  N.  B.  Nos.  183,  mo;  3  Bract.  K.  B.  Nos.  1643, 1913. 

*  Fairbanks  v.  Snow,  145  Mass.  151, 154. 

*  Y.  B.  8  Hco.  VI.  7, 15,  per  Hakhn,  J.  Duress  was  not  admissible  under  a  plea  of 
MM  estfaetvm.  Y.  B.  7  Ed.  IV.  s.  tSi  Y.  B.  i  Hen.  VH.  ij  6,  a;  Y.  B.  14  Hen.  Vm. 
38  A,  7;  Whdpdale's  Case,  5  Rep.  riQ.  On  the  same  piincqile,  a  feoffment  under 
duress  was  effectual  as  a  transfer  of  the  iddn.  Y.  B.  3  Ed.  IV.  3i,  16;  Y.  B.  18  Ed. 
IV.  99,  ^7. 
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strictly  personal,  and  not  real;  that  is,  it  is  ^ective,  like  all  equi- 
table defenses,  only  against  the  wron^oer,  or  one  in  privi^  with 
him.  Duress  by  a  stranger  cannot,  therefore,  be  successfully 
pleaded  in  bai  of  an  action  by  an  innocent  obligee; '  and  duress 
by  the  payee  upon  the  maker  of  a  negotiable  note  will  not  affect 
the  rights  of  a  subsequent  bona  fide  holder  for  value.* 

Agreement  not  to  Sue.  —  It  was  easy  in  this  kind  of  case  for  the 
common  law  to  take  cognizance  of  the  agreement  if  it  was  abso- 
lute and  unconditional,  and  where,  therefore,  a  judgment  for  the 
defendant  would  settle  the  whole  matter.  But  where  this  was  not 
true,  as  in  case  of  an  agreement  to  forbear  for  a  limited  time  only, 
the  defendant  was  still  obliged  to  resort  to  equity. 

Acquiescence.  —  This  is  frequently  a  bar  to  an  action  at  law,  but 
it  seems  in  its  nature  to  be  an  equitable  defense,  the  defendant's 
remedy  in  strict  theory  being  an  injunction  in  equity  against  the 
action  at  law.  So  in  an  early  case  in  equity  *  an  injunction  was 
granted,  on  the  ground  of  acquiescence,  against  an  action  at  law 
for  a  nuisance.* 

By  statute  or  judicial  innovation,  as  we  have  seen,  the  jurisdic- 
tion  of  the  commoa-kw  courts  has  been  greatly  extended,  except 
in  the  Federal  courts  of  this  country,  in  the  matter  of  defenses  to 
actions  on  formal  contracts.  In  all  cases  where,  formerly,  a  defend- 
ant was  obUged  to  apply  to  equity  for  relief  against  an  unconscioo- 
able  plaintiff,  he  may  now  defeat  his  adversary  at  law.  But  the 
chaise  of  forum  does  not  mean  any  change  in  the  essential  char- 
acter  of  the  relief.  The  common  law  accomplishes,  by  peremptor- 
ily barring  the  action,  the  same  result,  and  upon  the  same  grounds, 
that  the  Chancellor  effected  by  a  permanent  unconditional  injunc- 

■  Y.  B.  45  Ed.  m.  6,  IS  (lenMeJi  Anon.,  Keilw.  154,  pL  3;  Fairiwnki  i.  Sdow, 
145  Mats.  15a. 

*  Diinoui  V.  Scott,  I  Camp.  100  Uetnblt);  Beala  •.  Neddo,  i  McCnuy,  ao6;  Hogtn 
t.Mooie,4SGa- 156;  Lancp.  Sch]a(uner,ii4  Ind.ig6;  Bank «. Butler,  48  Mich,  igi; 
BiiggBV.  Ewart,  51M0.  Z49(jenii;<);  duk*.  Pease,  41  N.  H.  414.  Similarly  a  giaDtor 
under  duress  caimot  recover  bia  property  if  the  wrongdoer  has  conveyed  it  to  an  inno- 
cent purchaser.  Rogers  v.  Adams,  66  Ala.  600;  Deputy  v.  Stapleford,  ig  CaL  303; 
Bazemore  V.  Freeman,  5S  Ga.  176;  Lane  v.  Sdilemmer,  ii4l]|d.  396;  Mundy  *.  Whit- 
temore,  if  Neb.  647;  Sduoader  b.  Decker,  g  Ban,  14;  Cebk  f.  Moore,  39  Tex.  355; 
Tallay  >.  Robinson,  la  Grat.  888. 

•  Anon.,  2  Eq.  Abr.  saa. 

'  See  also  Rochdale  Co.  i.  King,  a  Sim.  n.  s.  78,  89;  WiUIama  i.  Jersey,  i  Cr.  & 
Fh.  ga;  Nicholson  v.  Harper,  4  My.  &  Cr.  175. 
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tion.  It  is  as  true  to-day  as  it  ever  was,  that  fraud,  payment,  and 
the  like  do  not  nullify  the  title  of  the  fraudulent  or  paid  obligee, 
but  are  ^mply  conclusive  reasons  why  he  ought  not  to  enforce  his 
title. 

The  truly  eqmtable  or  personal  character  of  these  defenses  at 
law  has  commonly  only  a  theoretical  value  in  actions  upon  the 
andent  common-law  specialty,  the  instrument  under  seal.'  But  it 
is  of  the  hi^est  practical  importance  in  actions  upon  the  modem 
mercantile  specialty,  the  bill  of  exchange  or  promissory  note.*  For 
the  legal  title  to  bills  and  notes,  by  reason  of  their  negotiability, 
passes  freely  fr<Hn  hand  to  hand,  and  equity  would  not  restrain,  by 
injunction,  any  holder  from  enforcing  bis  title,  if  he  came  by  it 
honestly  and  for  value.  And  the  plea  at  law  being,  in  substance, 
like  the  bill  in  equity  for  an  injunction,  we  see  at  once  the  reason 
for  the  familiar  rule  that  fraud  and  other  defenses,  based  upon  the 
conduct  of  the  payee  or  some  other  particular  person,  cannot  be 
successfully  pleaded  against  any  bona  fide  holder  for  value. 

In  almost  all  cases  where  the  courts  of  law  have  encroached, 
it  has  been  where  the  remedy  could  be  given  by  a  judgment  for 
one  party  or  the  other.  Take,  for  instance,  recovery  on  a  lost 
bond.'  All  that  bad  to  be  done  was  to  permit  the  plaintiS  to  re- 
cover; nothing  more  was  necessary.  Losd  Eloon  was  opposed  to 
that  case,  but  it  has  been  law  ever  dnce. 

This  borrowing  from  equity  and  fusion  of  equity  with  the  law  has 
been  one  of  the  two  most  fruitful  sources  of  the  development  of  the 
common  law;  the  other  source  has  been  the  action  on  the  case. 
Almost  all  development  has  been  on  one  of  these  two  lines.  Never- 
theless, though  you  may  administer  law  and  equity  in  the  same 
court,  so  long  as  title,  contract,  rights  in  rem,  &c.,  exist,  you  must 
keep  the  legal  distinction  between  the  two.  The  common  law  is 
distinctly  unmoral,  not  immoral.  Equity  proceeded  on  another 
basis,  of  which  constructive  trusts  may  be  taken  as  an  example. 

'  But  the  equitable  nature  of  these  defenses  eiplwiu  the  right  of  an  innocent  obligee 
to  recover  in  covenant  even  though  the  defendant  was  induced  to  execute  it  by  the  im- 
proper cmduct  of  a  third  penoo. 

1  Because  aanunpait  wduld  lie  upon  them,  the  notion  became  current  that  bills  and 
notes  were  dmfilt  contracts.  In  Scotland,  and  in  Europe  generally,  a  bill  01  note  is 
retogniied  to  be  a  Ultranim  Migalio,  and  the  lo^c  of  facts  is  sure  to  compel,  even- 
tually, a  ^innnr  recognition  in  F.nglai^/i  t^ni\  ^h}^  coimtry, 

■  Read  r,  Btookman,  3  T.  R.  151. 
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These  are  cntain  cases  whidi  the  actions  of  debt  and  covenant 

did  not  cover.  One  of  the  most  typical  was  that  of  a  lord  of  a  manor 
against  his  bailiff  who  received  the  rents.  There  were  aU  kinds  of 
items  both  wa^  Another  instance  was  where  a  principal  employed 
a  factor  to  buy  and  sell  goods  for  him.  To  meet  these  cases  an  action 
of  account  was  invented;  just  when  is  not  clear,  but  it  is  almost 
certain  that  it  is  later  than  debt  or  covenant  The  plaintiff 
had  to  get  two  judgments.  He  first  brou^t  action  against  the 
party  for  failing  in  his  obligation  to  account,  and  got  judgment 
that  the  defendant  account;  and  then  the  account  was  taken  before 
auditors,  generally  three  in  number,  and  if  they  found  that  money 
was  due  to  the  plaintiff  he  then  got  a  second  judgment  to  recover 
this.  The  account  against  a  bailiff  seems  to  be  older  than  that 
against  a  factor.  This  explains  why  originaUy  in  charging  the  fac- 
tor you  had  to  charge  him  as  a  bailiff;  that  is,  you  had  to  call  him 
bailiff.*  It  was  afterwards  decided  that  it  was  not  essential  to  use 
the  word  "bailiff,"  or,  at  any  rate,  it  could  only  be  objected  to  by 
demurrer,*  where  the  factor  was  called  a  receiver  of  merchandise; 
and  afterwards  that  came  to  be  the  common  form  of  charging  him. 
The  bailiff's  liability  was  not  absolute.  He  was  not  liable  for 
destruction  without  fault;  it  was  enough  if  he  took  suitable  care.* 
A  question  of  more  interest  was  what  was  the  relation  between  the 
factor  and  principal  as  to  the  title  of  the  goods.  Was  title  in  the 
principal  or  the  factor?  I  have  a  very  strong  impresaon  that  the  title 
was  always  in  the  factor.  I  will  give  some  reasons  for  my  belief. 
In  2  Richard  HI.  14,39,  one  of  the  juices  said:  "Action  of  account 
disaffirms  property  in  the  plaintiff."   In  28  Henry  Vni.  it  is  said 

■  Y.  B.  9  Ed.  m.  36, 38;  Y.  B.  46  Ed.  m.  9, 4;  Anon.,  EtOw.  114,  pi-  51. 

■  Buidet  (.  Tluule,  a  Lev.  i}6. 

*  Y.  B.  41  Ed.  ni.  3  (  ud  4  a,  pL  S;  Woodlile's  Case,  Moon,  463;  Ancm.,  1  Uod. 
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that  the  property  was  In  the  bailiff.'  A  very  strong  case  is  found  in 
Leonard's  Reports,*  where  the  court  decided  that  money,  though 
in  a  bag  when  delivered  to  the  factor,  becomes  the  property  of  the 
latter.  The  same  idea  is  expressed  in  the  time  of  Elizabeth.*  In 
23  James  I.*  it  is  said  that  I  could  not  have  detinue  against  the 
bailifi  of  merchandise.  In  Burdett  v,  Willett  *  it  was  said  that  the 
proceeds  of  a  factor's  sales  do  not  go  into  his  assets.  A  factor  is  in 
the  nature  of  a  trustee,  and  though  he  has  the  right  at  law  he  is  in 
equity  but  a  trustee.  The  same  statement  is  made  by  Losd  Hakd- 
wiCKE  in  Ex  parte  Dimias,'  who  says  that  if  bills  are  sent  for  col-  ' 
lection  the  property  is  in  the  agent;  and  Losd  Eldom  expressed  a 
amilar  idea  in  Ex  parte  Pease.'  This  view  explains  some  things 
which  are  othnwise  inexplicable;  namely,  the  condition  oi  &  dd 
credere  factor,  who  guarantees  the  payment  Such  a  factor's  guar- 
antee is  not  within  the  Statute  of  Frauds;  but  if  he  were  selling  the 
property  of  his  principal  it  would  seem  that  he  would  be  guarantee- 
ing the  debt  of  another.  It  is  well  settled  to-day  that  the  title  is 
not  in  the  factor;  *  and  it  is  in  accordance  with  this  view  that  it 
was  held  that  an  innocent  pledgee  of  the  factor  got  no  interest,  a 
very  unfortunate  decision.*  Factors'  acts  in  some  jurisdictions 
have  restored  to  the  factor  all  the  powers  whidi  a  trustee  would 
have,  and  perhaps  s(miething  more. 

The  procedure  in  account  was  of  course  cumbrous  and  slow,  and 
was  superseded  as  soon  as  equity  jurisdiction  became  established. 
In  Dale  v.  Sollet"  Loso  MjWStield  held  a  bailiff  Hable  in  debt; 
but  this  was  clearly  without  prindple,  since  the  claim  was  for  an 
unliquidated  amount.  In  Scott  v.  M'Intosh  "  it  was  held  that  as- 
sumpsit would  not  lie.  Tomkins  p.  Willshear  "  decides  that  a  man 
may  have  an  action  of  assumpsit  where  account  used  to  lie.  This 
case  overrules  the  case  in  2  Campbdl  to  the  contrary. 

Another  form  of  the  action  of  account  existed  where  the  defend- 
ant was  charged  simply  as  a  receiver  of  so  much  money  for  the 

*  Coie'B  Cue,  Dyer,  30  a.  *  Anon.,  3  Leon.  38. 

*  HIgp  •.  Holid»y,  Cro.  EL  746.  *  Haiiis  ■.  Bevtdce,  a  R(dle,  440, 

*  a  Vera.  638.  •  a  Vet.  58a. 

'  i9Ves.35, 35, 44,46.    SeealaoAaill*.  Siidthen,iiVea.ii9,  111. 

*  Godfiejr  f.  Fano,  3  P.  Wmi.  185;  Zintl  *.  Walker,  1  W.  BL  1154. 

*  Patcnoii  V.  Tuk,  a  Str,  1178;  Smith  Mocaatile  Lsn,  Qtli  ed.,  iiS. 
"  4  Butr.  1133. 

'  a  Cunp.  ssS-  **  S  TaunL  4^1  (i8i4}. 
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use  of  the  pldntiff  by  the  hands  of  a  third  peison.  Originally  that 
was  the  only  remedy  where  A.  delivered  money  to  B.  for  C.  There 
was  no  debt  because  that  presupposed  a  contract  between  the  debtor 
and  creditor,  and  in  this  case  C.  was  no  party  to  this  transaction. 

If  A.  delivered  goods  to  B.  for  the  use  of  C,  C.  could  not  have 
account,  because  in  the  case  of  goods  title  passed  to  C,  and  his 
remedy  was  detinue.  But  you  could  not  have  detinue  for  mon^ 
even  though  you  had  particular  pieces,  unless  the  money  was  en- 
closed, as  in  a  box;  in  that  case  you  could  bring  detinue  for  the  boi. 
I  The  defendant  was  chained  as  a  receiver  and  not  as  a  bailee.'  C. 
I  can  have  an  action  of  account  for  money  delivered  by  A.  to  B.  for 
'  his  use;  *  but  C.  could  not  have  an  action  of  account  for  goods.* 
He  could  have  detinue.*  As  to  differences  between  account  against 
a  bailee  or  factor  and  account  against  a  receiver:  the  bailee  or  fac- 
tor was  allowed  his  general  expenses;  a  general  receiver  was  not' 
For  this  reason  a  claim  against  a  bailee  or  factor  is  always  unliqui- 
dated and  subject  to  some  qualifications;  a  claim  agunst  a  receive 
is  usually  liquidated.*  A  third  difference  whidi  once  existed  was  that 
in  charging  a  defendant  as  a  general  receiver  the  name  of  the  person 
from  whom  it  was  received  must  be  stated,  while  in  charging  one 
as  a  factor  it  need  not  be.^ 

The  form  of  the  writ  against  a  general  receiver  charged  that  money 
hadbeenrecdvedfortheuseof  theplaintiff.  Twenty-£ve  cases  where 
that  phrase  is  used,  running  back  to  Edward  the  First  and  coming 
down  to  the  last  century,  have  been  found.'  In  this  state  of  affairs 
attempts  were  made  at  a  comparatively  recent  period  to  brin^  debt 
against  the  receiver;  but  these  attempts  were  unsuccessful.'    The 

■  Y.  B.  3&  Hen.  VL  5, 14.    A  statoncnt  to  the  contzmiy  In  FItzh.  Abr.  Ace  47,  b 

•  3a  Ed.  m.,  FltzL  Abr.  Ace  108;  Hurington  i.  Dcaae,  Hobut,  36,  pL  40; 
BiownL  16;  Cbu^'s  Case,  Godbdt,  aio,  pL  399. 

•  Y.B.  90  Hen.  VI.  16,  a. 

*  Y.  B.  13  Ed.  m.  344;  Bnad  *.  Lesley,  Ydvertoo,  164;  HaiUe  v.  Smith,  i  B.  ft 
P.  563. 

■  Y.  B.  46  Ed.  in.  9, 4;  SuSdk  «.  Floyd,  a  Bubt.  ayj,  i  Ridfc,  67;  Bbhop  t.  Ea^ 
10  Hod.  M,  13. 

*  Y.  B.Q  Hen.  V.  3,9;  a  RIdi.  H.,  Titdk.  Abr.  Ace  45, 46;  GooktmU  r.  Gtwienkll, 
Godb.  SS.  57,  S8- 

'  Y.  B.  43  Ed.  m.  ai,  ii;  Y.  B.  46  Ed.  m.  3, 6. 

*  Hania  t.  de  Berv<^,  Cn>.  Jftc.  687;  Robsert  r.  Andivm,  CtD.  EL  Sa;  Walket  f. 
Holyday,  Com.  aja,  mH  lerve  u  examples. 

•  Y.  B.  41  Ed.  in.  10,  s;  1  Kldu  H.,  Bdlewe,  Ace.  7;  Y.  B.  6  Heo.  IV.  7, 33. 
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first  case  in  which  an  action  of  debt  in  such  a  situation  was  allowed 
was  in  the  time  of  Henry  Vill.,'  and  from  that  time  on  it  has  been 
perfectly  settled  that  the  plaintiff  has  an  option  to  bring  either 
debt  or  account.*  Whenever  you  could  have  debt  you  could  have 
ittdebiialus  assumpsit,  and  this  is  the  origin  of  the  count  for  money 
bad  and  received  for  the  use  of  the  plaintiff.' 

You  will  find  modem  cases  full  of  discussions  of  the  necessity  of 
privity  in  the  count  for  money  had  and  received.  But  there  was 
never  any  ne<%ssity  of  privity  in  the  old  action  of  accoimt,  and  when 
debt  and  indebitalus  assumpsit  became  concurrent  remedies  the 
requisites  for  account  should  be  regarded  as  sufficient,  and  privity 
should  not  be  brought  in.  All  that  you  should  be  obliged  to  find  is 
that  A.  gave  the  money  to  B.  for  the  use  of  C,  and  that  B.  took  it 
on  that  basis.  The  modem  difficulty  has  arisen  from  the  form  of  ac- 
tion being  assumpsit,  which  in  general  is  only  allowed  to  the  prom- 
isee. A.  also  could  sue  B.,  and  A.  or  C.  would  win  according  to 
which  sued  first.  As  to  the  propriety  of  bringing  debt  or  assumpsit, 
debt  could  only  be  brought  on  a  liquidated  liability.  But  is  there 
any  unconditional  liability  in  the  case  supposed  ?  Suppose,  for 
instance,  that  the  property  was  stolen  from  B.  without  his  fault; 
though  there  is  not  much  authority,  it  seems  that  he  would  no 
longer  be  bound.  This  was  an  additional  difficulty  in  enforcii^ 
an  action  of  debt. 

The  action  of  accoimt  is  very  analogous  to  a  trust.  There  is  a 
marked  analogy  between  a  receipt  of  money  by  B.  to  the  use  of  C, 
a  bailment  of  goods  to  B.  for  the  use  of  C,  and  a  feoffment  of  land 
to  B.  for  the  use  of  C.  In  the  case  of  goods  the  title  passed,  and  C. 
bad  a  legal  remedy;  in  the  case  of  land  there  was  no  remedy  except 
in  equity;  in  the  case  of  money  the  only  remedy  was  account. 
But  the  care  required  is  the  same  in  all  three  cases,  —  the  liability 
^)art  from  procedure  was  the  same. 

Suppose  that  goods  were  delivered  by  A.  to  B.  for  C.'s  use,  or  that 

•  Y.  B.  19  Hen.  VIIL  3,  15. 

'  BcckinghuD  *.  Vau^Ma,  i  Rdle,  391;  Key  •■  Gordon,  ta  Hod.  521  IMMlalut 

•  Y.  B.  I  Hen.  V.  11,  sij  Y.  B.  36  Hen.  VL  9,  w,  S;  V.  B.  18  Ed  IV.  »3 .  5! 
T.  B.  I  Ed.  V.  a,  a;  Huntfey  *.  Griffith,  GoM.  159.  See  ilao  Ames,  Cues  on  Tnisu, 
id  ed.,  t,  n.  3,  4,  D.  i;  AtUn  i.  Banridc,  i  Stnnge,  166;  De  Benales  *.  Fuller,  14 
East,  500,  n.  a;  UOy  >.  Hays,  5  AdoL  ft  ElUs,  548;  Putnam  *.  Udd,  103  Maaa.  55^; 
PoUock,  Cont.,  ad  Am,  ed,  904,  note. 
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money  was  delivered  to  B.  for  the  tise  of  C,  and  siqipose  in  the  one 
case  that  C.  refused  to  take  the  goods  or  money  and  in  the  other 
case  that  B .  refused  to  deliver  the  goods  or  money.  In  the  first  case 
it  was  dearly  not  the  intentioa  that  B.  should  keep  for  himsdf, 
and  it  was  settled  that  in  such  a  case  A.  could  bring  an  action  of 
account.  He  could  not  bring  detinue,  because  the  title  had  passed. 
He  might  have  account,  and  afterwards  debt'  With  regard  to 
goods  I  find  no  authority  where  C.  refused  to  take  them.  But  on 
the  second  question,  in  regard  to  money  and  goods,  A.  could  have 
an  action  of  account.*  Originally  A.  could  not  have  dd>t;*  but 
afterwards  he  could.*  The  question  now  amies,  how  far  a  contrac- 
tual relation  was  necessary.  Si^pose  a  person  collected  the  i%nts 
of  an  estate,  assuming  to  act  for  the  benefit  of  one  entitled.  Here 
ibeK  was  no  contract  or  agreement,  and  yet  at  an  early  period 
an  action  of  account  was  allowed  by  the  person  entitled.  The 
court  proceeded  on  a  vague  notion  of  ratification  of  the  defendant's 
action.'  But  if  the  rents  were  collected  by  a  disseisor  the  action 
could  not  be  brought. 

Where  money  was  paid  to  the  defendant  by  mistake,  account 
was  also  allowed  though  there  was  no  contract.*  To-day  you  have 
indebiiatus  assumpsit  in  this  case.^ 

An  action  of  account  could  never  lie  agunst  a  tortfeasor,  with 
the  exception  that  the  King  could  have  such  an  action.'  In  accord- 
ance with  this  view  an  action  of  indebUalus  assumpsit  brought  by 
the  as^gnee  of  a  banknqjt  against  the  defendant,  who  tortiously 
sold  the  bankrupt's  goods  aiLd  received  the  proceeds,  was  held  not 
to  be  maintainable;'  but  in  1678,  in  Arris  v.  Stukely,"  the  usurper 

■  Y.  B.  19  Hen.  VI.  69  a,  14;  Hani*  i.  de  Bevoice,  a  Rolle,  44a. 

■  Goods:  V.  B.  9  Ed.  IV.  46,  32;  Y.  B.  ao  Hen.  VI.  iG,  a;  Money:  Y.  B.  a  Ed. 
IV.  li,  so;  Y.  B.  ai  Ed.  IV.  At  b.  S- 

'  Y.  B.  19  Hen.  VL  5  o,  10. 

•Y.B.  19  Hen.  VI.  690,14;  Y.B.3  Rich-IH.  15  0,39;  Bretton».BMiiet,Owen,86. 

*  Y.  B.4Hen.  Vn.  6fr,  a,  by  Biun;  Gawtont.  Loid  Dacns,  i  Leon.  319;  Hamond 
9.  Wud,  S^le,  187. 

*  Hewer  f.  Bartbcdomew,  Cro.  EL  614;  Holt,  C.  J.,  in  CouTtena.y  p.  Sticmg,  a  Ld. 
Ray.  iai7, 1118;  Bndaey  i.  Qyston,  Cio.  Car.  541. 

T  Blie  t.  Dii±uon,  i  Tcnn  Rq).  385;  Stiabm  v.  Rutall,  a  Tom  Rq>.  366. 

*  Y  B.  33  Hm.  VI.  9,  10;  Tottenhun  >.  Beddingfielde,  Dsll  99,  pL  30;  S.  & 
3  Leon.  34,  [d.  50;  Tottenham  v.  Bedingfield,  Owm,  35,  83. 

*  Phiifpa  ■.  Tompaon,  3  Lev.  igi.    See  also  Billon  f.  Hyde,  i  Vet.  Si.  336,  337. 
"  1  Mod.  atio. 
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of  an  office  was  held  liable  in  ind^itaius  assumpsit,  although  it 
vas  objected  that  the  action  of  account  would  not  lie.  The  case 
was  followed  in  Howard  v.  Wood.^  Hitchin  v.  Campbell  *  overruled 
the  earlier  decisioQ  that  the  action  would  not  lie.  This  is  an  inno-l 
vation  on  the  old  law  that  you  could  not  have  an  action  of  account 
unless  there  was  a  contract  in  regard  to  the  matter. 

The  important  thing  to  remember  is  that  the  action  of  account  \ 
is  father  of  the  count  for  money  had  and  received.  | 

>  a  Show,  as,  i  TneoL  473,  a  Lev.  245.  *  3  Wm.  BL  8>7> 
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LECTURE  Xn. 
SIMPLE  CONTRACTS  PRIOR  TO  ASSUMPSIT. 

It  is  generally  agreed  by  the  Continental  writers  that  in  early 
Gennan  law,  iroia  which  our  law  comes,  only  real  and  fonnal 
contracts  were  binding.  The  same  is  unquestionably  true  of  the 
English  onmnoD  law  from  the  time  of  Edward  in.  to  the  intro- 
duction of  assumpsit  towards  the  end  of  the  fifteenth  century. 
But  Mr.  Justice  Holhes  in  his  C(Hnmon  Law,  260-364,  and  ^ain 
in  his  essay  on  Early  Eng^sh  Equity,  i  L.  Q.  Rev.  171-173,  endeav- 
ors to  show  that  the  rule  requirii^  a  gitid  pro  quo  for  the  validity 
of  a  parol  undertaking  was  not  of  universal  application  in  Eng- 
land, and  that  a  surety,  in  particular,  fnight  bind  himself  with- 
out a  specialty  prior  to  the  reign  of  Edwjyxl  III.  If  this  opinion  is 
well  founded,  an  innovation  and  the  abolition  of  the  innovation 
must  be  accounted  for.  The  evidence  in  favor  of  the  validity 
during  the  two  centuries  following  the  Noiman  Conquest,  of  any 
parol  obligation  which  was  neither  based  upon  a  quid  pro  quo  nor 
assumed  in  a  coiurt  of  record,  should,  therefore,  be  very  strong  to 
carry  conviction.  The  evidence  thus  far  adduced  has  failed  to  con- 
vince the  present  writer. 

Prior  to  the  appearance  of  assumpsit  the  contractual  remedies 
■in  Englid  law  were  debt,  detinue,  account,  and  covenant.  Detinue 
I  and  account,  every  one  will  agree,  were  based  upon  real  contracts. 
Covenant  lay  only  upon  sealed  instruments,  that  is,  formal  con- 
tracts. If,  therefore,  parol  undertakings,  other  than  real  contracts, 
were  ever  recognized  in  early  English  law  they  must  have  been 
enforced  by  the  action  of  debt.  But  no  instance  of  such  an  action 
in  the  royal  courts,  it  is  believed,  can  be  foimd. 

Glanvill,  Bracton,  and  Britton  all  recognize  the  validity  of  debts 
founded  upon  a  spedalty.*    Glanvill  also  says  in  one  place  that  no 

'  Glanvill,  Lib.  X.c.  11.  "DedeUtialaiconunquaedebentur  .  .  .  de  cartis  delnta 
COatincDtibus."    Bract,  f.  100  b.     "Per  scriptumn  vero  obligatur  quis,  ut  s  quia 
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proof  is  admissible  in  tlw  king's  court,  if  the  plaintiff  relies  solely 
upon  fidei  laesto;  mid  in  another  that  the  king's  court  does  not 
^orce  "privatas  conventiones  de  tebus  dandis  vel  acdpiendis  in 
vadiiun  vel  alias  hujusmodi,"  unless  made  in  that  court,  that  is  to 
say,  unless  they  were  contracts  of  record.'  Sracton  makes  the 
statement  that  the  king's  court  does  not  concern  itself  except  occa- 
donally  de  gratia  with  "stipulationes  conventionales,"  which  may 
be  infinite  in  their  variety.*  The  language  of  Fleta  is  most  explicit 
against  the  validity  of  formless  parol  promises.  "Oportet  igitur 
ex  hoc  quod  aliquis  ex  promissione  teneatur  ad  solutionem,  quod 
scriptura  modum  continens  obligationis  interveniat,  nisi  promisdo 
ilia  in  loco  recordum  habenti  recognoscatur.  Et  non  solum  suf- 
fidet  scriptura,  nid  sigilli  mtuumine  stipulantis  roboretur  cum  tes- 
timonio  fide  dignorum."  The  same  prindple  was  expressed  a  few 
years  later  in  a  case  in  Y.  B.  3  Ed.  II.  78.  The  plaintiff  counted 
in  debt  on  a  grant  for  £200,  showii^  a  specialty  as  to  £140,  and 
offering  suit  as  to  the  rest.  Frisk,  for  defendant,  said:  "Every 
grant  and  every  demand  by  reason  of  grant  must  be  by  specialty, 
but  of  other  contracts,*  as  of  bailment  or  loan,  one  may  demand 

scTipserit  alicu!  se  debere,  sive  pecuma  nnmenta  ait  sive  non,  obligatur  ex  scriptura, 
nee  babebit  eiceptiooem  pecnniz  non  numerate  contia  BCciptutam,  quia  accipsit  se 
debeie."    i  Nich.  Britt  157,  163. 
>  Glanvill,  Ub.  X.  c  la,  ud  c.  iS. 

*  BracL  f.  100  a.  As  there  are  seven!  cases  in  Bncton's  Note  BoA,  in  vblcli 
the  validity  of  Dovenants  affecting  land  are  assumed  to  be  valid,  Bfacton,  in  the  pas- 
sage just  referred  to,  probably  had  in  mind  miBcellaneous  covenants.  See  Pollock, 
Contracts,  6th  ed.,  136.  It  is  certainly  true  that  the  rule  that  any  promise  under  seal 
may  pve  rise  to  an  action  was  a  comperatively  late  development  in  the  history  of  cov- 
enant.  Aslate&s  thetoiddleof  the  fourteenthcentuiy,  SausHuu.,  J.,iBidiii  Y.  B.  11 
Ed.  III.  7, 10:  "If  he  granted  to  you  to  be  with  you  at  your  love-day,  and  afterwards 
would  not  come,  perhaps  you  might  have  had  a  writ  of  oovenant  against  him  if  you  had 
a  spedalty  to  prove  your  claim." 

*  The  word  contract  was  used  In  the  time  of  the  Year  Books  m  a  much  narrower 
sense  th&n  that  of  to-day.  It  was  applied  only  to  those  transactions  where  the  duty 
arose  from  the  receipt  of  a  quid  pro  quo,  e.  g.,  a  sale  or  loan.  In  other  words,  contract 
meant  what  we  now  mean  by  "real  contract."  What  we  now  call  the  (onnal  or  qie- 
datty  contract  was  audently  described  as  a  grant,  an  obligation,  a  covenant,  but  not 
as  a  contract.  See,  in  addition  to  the  authorities  dted  in  the  text,  Y.  B.  17  Ed.  III. 
48,  14:  a  count  in  debt  demanding  "part  by  obligation  and  part  by  contract."  Y.  B- 
ag  Ed.  III.  35,  36,  "Now  you  have  founded  wholly  upon  the  grant,  which  cannot  be 
maintjined  without  a  specialty,  for  it  lies  wholly  in  parol,  and  there  is  no  mention  of  a 
preceding  contract"  Y.  B.  41  Ed.  HI.  7,  ij,  Thow,  C.  J.:  "You  say  truly  it  he  put 
forward  an  oUigation  of  the  debt,  but  if  you  count  upon  a  contract  without  obligation, 
Si  here  (a  loan},  it  is  a  good  (dea."    Y.  B.  43  Ed.  VJ.  a,  s,  Debt  on  a  judgment. 
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by  suit.  Hieiefore  as  you  demand  this  debt  by  reason  of  grant 
and  show  no  specialty  but  of  part,  judgment,"  &c.  The  plaintiff 
was  nonsuited.  In  Y.  B.  3  Ed.  m.  4,  5,  Aidebubgh  (Judge  of  C.  B. 
four  years  later)  said:  "If  one  binds  oneself  to  another  in  a  debt 
in  presence  of  people  'sans  cause  et  sans  especialtie,'  never  shall 
an  action  arise  from  this."  The  same  doctrine  is  repeated  in  later 
cases  in  the  fourteenth  century.'  In  the  light  of  these  authorities 
it  seems  highly  improbable  that  debt  was  ever  maintainable  in  the 
king's  court,  unless  the  plaintiff  could  show  dther  a  ^dalty  or  a 
quid  pro  quo  recdved  by  the  defendant. 

In  the  essay  upon  "Early  English  Equity,"  already  referred 
to,  the  distinguished  writer  makes  the  further  suggestion  that, 
although  the  formless  parol  undertakings  ultimately  failed  of  recog- 
nition in  the  king's  courts,  the  Church  for  a  long  time,  with  vary- 
ing success,  claimed  a  general  jurisdiction  in  cases  of  lasio  fidei; 
and  that  after  the  Church  was  finally  cut  down  to  marriages  and 
wills,  the  clerical  Chancellors  asserted  for  a  time  in  Chancery  the 
power  of  enforcing  parol  agreements,  for  which  the  ordinary  king's 
cotirts  afforded  no  remedy.  It  is  believed  that  undue  importance 
has  been  attached  to  the  proceedings  in  the  ^uritual  court  for 
lasio  fidei.  It  is  doubtless  true  that  this  court  was  eager  to  en- 
large its  jurisdiction,  and  to  deal  with  cases  of  breach  of  faith  not 
properly  within  its  cognizance.  We  may  also  concede  that  the 
court  was  sometimes  successful  in  keeping  control  of  such  cases 
when  the  defendant  did  not  dispute  the  jurisdiction.  But  the 
authorities  would  seem  to  make  it  dear  that  from  the  time  of  the 
Constitutions  of  Clarendon,  a  prohibition  would  issue  as  a  matter 
of  course  fnnn  the  king's  court  upon  the  application  of  one  who 

Bdhiat  objected  "for  there  is  no  cODtiact  or  covenuit  between  them."  8  Ridi.  n. 
Bellcwe,  ed.  1869,  33,  iti,  "In  debt  upon  oMitract  the  pUUntiff  duUl  abew  in  his 
onint  for  what  cause  the  defenduit  became  his  debtoi.  OthnwEse  in  d^t  upon  ob- 
Eg&tion."  Y.  B.  II  Hen.  IV.  73  a,  11;  S  Rich.  n.  Bdlewe,  ed.  1869,  31,  iii;  Y.  B. 
39  Hen.  VI.  34.  44;  Shaiington  v.  Strotton,  Plowd.  19S,  301,  303;  Co.  Lit.  agifr. 
Hie  ludful  etymology  ^ven  in  Co.  Lit  47  b  should  be  added:  "In  evoy  contract 
there  must  be  fttii  ^0  quo,  for  eontracUu  at  quasi  actus  cotitra  actum." 

>  Y.  B.  Ti  &  II  Ed.  m.  5S7;  Y.  B.  18  Ed.  m.  13,  7;  Y.  B.  44  Ed.  m.  11, 13; 
V.  B.  48  Ed.  m.  ig,  is;  Y.  B.  9  Hen.  V.  14,33.  The  cmly  statement  in  the  Year  Books 
to  thecontraiyis  thedictumof  Candisb,  J.,  in4BEd.in.  6, 11:  "And  also  this  action 
of  covenant  of  necessity  is  maintainable  because  for  so  slight  a  thing  one  cannot  al- 
ways have  his  derk  to  make  a  specialty."  The  case  in  Y.  B.  7  Ed.  U.  142  can  hardfy 
be  said  to  thion  any  light  a^ioa  the  question  undn  discussion. 
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was  drawn  into  the  spiritual  court  vipon  breadi  of  faith  in  a  purely 
temporal  matter.* 

Nor  has  the  present  writer  been  able  to  discover  any  trace- 
able conaectioQ  between  the  ecclesiastical  claim  of  jurisdiction 
over  ItBsiofidei  and  the  jurisdiction  of  the  Chancellor  in  the  matter 
of  parol  agreraneuts.  If  the  Chancellor  proceeded  in  the  same 
spirit  as  the  ecclesiastical  judge,  purely  upon  the  ground  of  breach 
of  faith,  it  would  follow  that  in  the  absoice  of  a  remedy  at  com- 
inOD  law,  equity  would  give  relief  upon  any  and  all  agreements, 
even  upon  gratuitous  parol  promises.  And  Mr.  Justice  HoucES 
seems  to  have  so  interpreted  the  following  statement,  which  he 
dtes  itom  the  Diveraty  of  Courts  (Chancery):  "A  man  shall 
have  remedy  in  Chancery  for  covenants  made  without  specialty, 
if  the  party  have  sufficient  witness  to  prove  the  covenants,  and 
yet  he  is  without  remedy  at  the  common  law;  "  for  he  adds  that 
the  contrary  was  soon  afterwards  decided,  citing  Gary,  7:  "Upon 
nudum  padum  there  ou^t  to  be  no  more  he^  in  Chancery  than 
there  is  at  the  common  law."  *  But,  with  all  deference,  the  passage 
in  the  Diver^ty  of  Courts  seems  to  have  been  misapprehended. 
There  is  really  no  contrariety  between  that  passage  and  the  ex- 
tract bxaa  Cary.  It  is  not  asserted  in  the  Diversity  of  Courts  that 
one  should  have  remedy  for  oU  parol  covenants,  where  there  was 
no  remedy  at  conmion  law.  Full  ^ect  is  given  to  the  language 
used  if  it  is  taken  to  import  that  relief  was  given  upon  sotnt  parol 
covenants.  So  interpreted  the  Diversity  of  Courts  accords  with 
other  authorities.  For  while  it  is  o^nfidently  submitted  that  no 
instance  can  be  found  prior  to  the  time  of  Losd  Eldon  '  in  which 

■  CoDstitutIoiu(rfaueadMi,c.i5,StublM,Scl. Chut.  134;  Glutvm,BocAX.ci>; 
Abb.  pL  3t,  coL  I,  rot  ai  (isoo);  a  Br.  N.  B.  No.  50  (iiig);  Tax.  Abr.  Pioha..  i$ 
(laio);  a  Br.  N.  B.  No.  iSgj  (lai?);  Stat  Ctrcuniqxcte  A«»tis,  13  Ed.  I.;  Y.  B.  11 
Lib.  Ass.  70;  Y.  B.  a  Hen.  IV.  lo,  ^s;  Y-  B.  7  Hen.  IV.  i,  s;  Y.  B.  n  Hen.  IV.  88,  40; 
Y.  B.  38  Hen.  VL  19, 11;  Y.  B.  »  EA  IV.  10,  g;  Y.  B.  aa  Ed.  IV.  ao,  47;  Y.  B.  la 
Hen.  Vn.  la  h,  a;   Dr.  ft  St  Dial  II.  c  34. 

■  tUdiudson  nid  .  .  .  Out  LoiD  Ei.TJgiro«  ined  to  say  tlwt  there  were  three 
things  which  he  would  never  idieve  in  cqmty:  i.  nidi  leases  aa  afbicsaitt;  a.  conceal- 
ments; 3.  Dude  promises.    Anon.,  Lit  3.    See  also  Aleiander  «.  Ciesheld,  Toth.  ai. 

'  At  tlw  presoit  day  a  gratdtoiu  midertaking  by  the  owner  of  pn^ierty  to  hnAA  the 
HUne  in  trust  for  another  is  enforced  in  equity.  It  is  a  wngiilar  fact  that  this  anoma- 
lou*  doctrine  seems  to  have  been  firat  sanctioned  l^  the  conservative  Loan  Eu>ON,  in 
Ex  parte  Pye,  18  Yes.  14a  It  was  wdl  settled  that  a  use  could  not  be  created  by  ft 
dmilaT  gratdhms  parol  declaration.    Indeed,  u  late  as  1855,  Lou>  C&ANWOKia,  in 
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Equity  gave  relief  upon  a  gtatuitcms  parol  promise,  it  is  certainly 
true  tliat  Chancery  did  in  some  cases  furnish  a  remedy  upon  parol 
covenants.  But  in  all  these  Chancery  cases  it  will  be  found  that 
the  promisee,  acting  in  reliance  upon  the  pnanise,  had  incurred 
tspense:,  or  otherwise  parted  with  property,  and  that  the  Chan- 
cellor iipon  an  obvious  principle  of  natural  justice,  compelled  the 
promisor  to  make  reparation  for  the  loss  caused  by  his  breach  of 
promise.  Three  such  instances,  between  1377  and  1468,  are 
mentioned  in  the  next  lecture.  Those  instances  may  be  sup* 
plemented  by  three  similar  cases  which  were  brought  to  li^t  by 
Mr.  S.  R.  Bird.*  In  Gardyner  v.  Keche  (1453-1454),  Margaret 
and  Alice  Gardyner  promised  to  pay  the  defendant  £33,  who 
on  his  part  was  to  take  Alice  to  wife.  The  defendant,  after 
receiving  the  £33,  "meaning  but  craft  and  disceyt,"  married  an- 
other woman,  "to  the  great  disceyt  of  the  said  suppliants,  and 
ageyne  all  good  reason  and  conscience."  The  defendant  was  com- 
pelled to  answer  the  bill.  In  Leinster  v.  Narborough  (circa  1480) 
the  defendant  being  betrothed  to  the  plaintiff's  daughter-in-law, 
but  desiring  to  go  to  Padua  to  study  law,  requested  the  pl^tiS 
to  maintain  his  fiancie,  and  a  matd-servant  to  attend  tq>on  her 
dining  his  absence,  and  promised  to  repay  upon  his  return  all 
costs  and  charges  incurred  by  the  plaintiff  in  that  behalf.  The 
defendant  returning  after  ten  years  declined  to  fulfil  his  promise, 
and  the  plaintiff  filed  his  bill  for  reimbursement,  and  was  success- 
ful.* In  James  v.  Morgan  (1504-1515),  the  defendant  promised 
the  plaintiff  100  marks  if  he  would  marry  his  daughter  Elizabeth. 
The  plaintiff  accordingly  "resorted  to  the  said  Elizabeth  to  hia 
great  costs  and  charges,"  and  "thorow  the  desavebull  comforde" 
of  the  defendant  and  his  daughter  delivered  to  the  latter  jewels, 
ribbons,  and  many  other  small  tokens.  Elizabeth  having  married 
another  man  through  the  "crafty  and  false  meane"  of  the  defend- 
ant, the  plaintiff  by  his  bill  sought  to  recover  the  value  of  his 
tokens,  and  also  the  "gret  costs  and  charges  thorow  his  manyfold 
journeys." 

Scales  *.  M&ude,  6  D.,  M.  ft  G.  43, 51,  ui(l  that  a  meie  dedaratlMi  of  trust  by  theowner 
of  ptqierty  in  favor  of  a  volunteer  ma  iaopaaiivt.  In  Jonea  «.  Lock,  i  Cb.  Ap.  as, 
a8,  he  cnrrected  this  statement,  yielding  to  the  authority  of  what  seemed  to  him  unfor- 
tunate ded^ons. 

*  The  Antiquary,  Yd.  IV.  p.  i8s>  reprinted  in  part  in  3  Gieea  Bag,  3. 

»  The  Antiquary,  Vot  V.  p.  38. 
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In  all  these  cases  there  was,  it  is  true,  a  breadi  of  promise.  But 
there  seems  to  be  no  reason  to  s;qqx>se  that  the  Chancellors,  in 
giving  relief,  were  influenced,  even  unconsciously,  by  any  recollec- 
tion of  ecclesiastical  traditions  in  r^ard  to  ItBsio  fidei.  It  was 
so  obviously  just  that  one  who  had  intentionally  misled  another 
to  his  detriment  should  make  good  the  loss,  that  we  need  not  go 
further  afield  for  an  explanation  of  the  Chancellor's  readiness  to 
give  a  remedy  upon  such  parol  agreements.  In  A  Little  Treatise 
concerning  Writs  of  Subpoena,'  written  shortly  after  1523,  —  that 
is,  at  about  the  same  time  as  the  Diversity  of  Courts,  —  occurs 
the  following  instructive  passage:  — 

"There  is  a  maxim  in  the  law  that  a  rent,  a  common,  annuity,  and 
such  other  things  as  lie  not  in  manual  occupation,  may  not  have 
commencement,  nor  be  granted  to  none  other  mthout  writing. 
And  thereupon  it  followeth,  that  if  a  man  for  a  certdn  sum  of 
mon^  sell  another  forty  pounds  of  rent  yeariy,  to  be  perc^ted  of 
his  lands  in  D.,  &c.,  and  the  buyer,  thinking  that  the  bargain  is 
sufficient,  asketh  none  other,  and  after  he  demandeth  the  rent,  and 
it  is  denied  him,  in  this  case  he  hath  no  remedy  at  the  aimmon  law 
for  lack  of  a  deed;  and  therefore  inasmuch  as  he  that  sold  the  rent 
hath  quid  pro  quo,  the  buyer  shall  be  helped  by  a  subpcena.  But 
if  that  grant  had  been  made  by  his  mere  motion,  without  any  rec- 
cnnpense,  then  he  to  whom  the  rent  was  granted  should  neither  have 
had  remedy  by  the  common  law  nor  by  subpoena.  But  if  be  that 
made  the  sale  of  the  rent  had  gone  farther,  and  said  that  he,  before 
a  certain  day,  would  make  a  sufficient  grant  of  the  rent,  and  after 
refused  to  do  it,  there  an  action  upon  the  case  should  lie  against 
him  at  the  common  law;  but  if  he  made  no  such  promise  at  the  mak- 
ing of  the  contract,  then  he  that  bought  the  rent  bath  no  remedy 
but  by  subpoena,  as  it  is  said  before." 

Here  the  subpoena  is  allowed  in  the  absence  of  a  pnmiise.  There 
could,  therefore,  be  no  question  of  breach  of  faith.  But  the  money 
having  been  paid  and  recdved  under  the  expectation  of  both  par- 
ties that  the  plaintiff  would  get  a  valid  transfer  of  the  rent,  it  was 
plainly  just  that  equity  should  not  permit  the  defendant  to  rely 
on  the  absence  of  a  remedy  at  common  law  as  a  means  of  enrich- 
ing himself  at  the  expense  of  the  plaintiff. 

It  is  hardly  necessary  to  remind  the  learned  reader  of  the  analogy 
>  Doct.  ft  St.,  18th  ed.,  ^)peD<iiz,  17;  Haig.  L.  Tr,  334. 
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between  the  case  jost  considered,  004*0363  ariang  upon  a  bargdn 
and  sale,  which  were  siqiported  for  the  first  time  only  a  few  years 
before.'  It  was  doubtless  the  same  principle  of  preventing  unjust 
enridunoit  which  led  the  Chancdlor  in  the  rdgn  of  Henry  V.  to 
give  a  legal  sanction  to  the  duty  of  the  feoffee  to  uses  which  before 
that  time  had  been  a  purely  honorary  obligation. 

To  sum  up,  then,  the  Ecclesiastical  Court  had  no  jurisdiction 
over  agreements  relating  to  temporal  matters.  Chancery  gave 
relief  upon  parol  agreements  only  upon  the  ground  of  compelling 
rqtaratioa  for  what  was  regarded  as  a  tort  to  the  plaintiff,  or  upon 
the  {Hindple  of  preventing  the  unjust  enrichment  of  the  defendant; 
and  the  common  law,  prior  to  assump^t,  recognized  only  those 
parol  C(^tract3  which  were  based  upon  a  quid  pro  quo. 

*'Y.  B.  91  Hco.  Vn.  18, 30. 
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EXPRESS  ASSUMPSIT.' 

The  mystery  of  consideratioii  has  possessed  a  peculiar  fasdna- 
tion  for  writers  iq>on  the  Enghsh  Law  of  Contract.^^o  fewer  than 
three  distinct  theories  of  its  origin  have  been  put  forward  within 
the  last  eight  years.  According  to  one  view,  "the  requirement  of 
consideration  in  all  parol  contracts  is  simply  a  modified  generaliza- 
tion of  quid  pro  qiCo  to  raise  a  debt  by  parol."  *  On  the  other  hand, 
consideration  is  described  as  "a  modification  of  the  Roman  prin- 
ciple of  causa,  adopted  by  equity,  and  transferred  thence  into  the 
cconmon  law."  '  A  third  learned  writer  derives  the  action  of  as- 
sumpsit from  the  action  on  the  case  for  deceit,  the  dam^e  to  the 
plaintiff  in  that  action  being  the  forerunner  of  the  "detriment  to 
the  promisee,"  which  constitutes  the  con^deration  of  all  parol 
contracts.* 

To  the  present  writer '  it  seems  impossible  to  refer  con^eration 
to  a  single  source.  At  the  present  day  it  is  doubtless  just  and 
expedient  to  resolve  every  consideration  into  a  detriment  to  the 
prcnnisee  incurred  at  the  request  of  the  promisor.  But  this  defi- 
oition  of  consideration  would  not  have  covered  the  cases  of  the  Wi~ 
teenth  century.  There  were  then  two  distinct  forms  of  considera- 
tion: (i)  detriment;  (2)  a  precedent  debt.  Of  these  detriment  was 
the  more  ancient,  having  become  established,  in  substance,  as  early 
as  1504.  On  the  other  hand,  no  case  has  been  found  recogniziag 
the  validity  of  a  promise  to  pay  a  precedent  debt  before  1543. 
Hiese  two  species  of  consideration,  so  different  in  their  nature,  are, 

I  F^om  Huvaid  L>w  Review,  VtA.  VL,  p.  i,  by  pondirioii;  witli  manuxript  tddi- 
tiotu  by  the  ftuthiM'. 

■  Holnus,  Eariy  En^iah.  Equity,  I  Ih  Q.  Rev.  171;  The  Common  Law,  185,  A 
■milar  (^union  had  beoi  previous  advuiced  by  Pidesaoi  lH^"g*U"i    Cmilracts,  1 47. 

■  SalmoDd,  HlKoiy  of  Contract,  3  L.  Q.  Rev.  166, 178. 

*  Hak,  Contiact^  Ch.  VIL  and  Vm. 

*  It  Bcems  piopa  to  say  that  the  tubstaace  of  tb]i  anlde  was  In  manmcr^t  bdme 
Ae  appearance  oi  Judge  Eaie't  bocA  oc  Ur.  Salnxnd'a  Ean^. 
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as  would  be  suimised,  of  distinct  ori^ui.  The  history  of  detri- 
ment is  bound  up  with  the  history  of  ^>ecial  assumpsit,  whereas 
the  a>n^deration  based  upon  a  precedent  debt  must  be  studied  in 
the  development  of  indebUaius  assumpsit.  These  two  foims  of 
assumpat  will,  therefore,  be  treated  separately  in  the  following 
pages. 

The  earliest  cases  in  which  an  assumptit  was  laid  in  the  dedara- 
tion  were  cases  against  a  ferryman  who  undertook  to  cany  the 
plaintiff's  horse  over  the  river,  but  who  overloaded  the  boat, 
wherry  the  horse  was  drowned; '  against  surgeons  who  under- 
took to  cure  the  plaintiff  or  bis  animals,  but  who  administered 
contrary  medicines  or  otherwise  unstilfully  treated  their  patient; ' 
against  a  smith  for  laming  a  horse  while  shoeing  it; '  against  a  bar- 
ber who  undertodc  to  shave  the  beard  of  the  plaintiff  with  a  clean 
and  wholesome  razor,  but  who  performed  his  work  negligently  and 
unskilfully  to  the  great  injury  of  the  plaintiff's  face;  *  against  a  car- 
penter who  undertook  to  build  well  and  faithfully,  but  who  built 
unskilfully.' 

In  all  these  cases,  it  wiU  be  observed,  the  plaintiff  sought  to 
recover  damages  for  a  physical  injury  to  his  person  or  property 
caused  by  the  active  misconduct  of  the  defendant.  The  statement 
of  the  assumpsit  of  the  defendant  was  for  centuries,  it  is  true, 
deemed  essential  in  the  count.  But  the  actions  were  not  ori^- 
nally,  and  are  not  to-day,  regarded  as  actions  of  contract.  They 
have  always  sounded  in  tort.  Consideration  has,  accordingly, 
never  played  any  part  in  the  declaration.  In  the  great  majority  of 
the  cases  and  precedents  there  is  no  mention  of  reward  or  con- 
sideration.'  In  Powtuary  v.  Walton*  (1598),  a  case  gainst  a  far- 

■  Y.  B.  19  An.  947  pi-  4^. 

>  V.  B.  43  E^  HL  6>  pl- 11;  II  Kkb.  tL  Titz.  Abr.  Ad.  on  the  Case,  37;  Y.  B.  3 
Hen.  VI.  36,  pL  33;  Y.  B.  ig  Hen.  VL  49,  pL  j;  Y.  B.  ii  Ed.  IV.  6,  pL  10;  PowUaiy 
t.  Walton,  I  Ron.  Abr.  10,  pL  5;  Slstei  v.  B&ker,  1  WUa.  3591  Seat  t.  Prentke,  8 
East,  348;  Prior  v.  ROlesfoid,  17  YoAs.  Arch.  Soc.,  Rec.  Ser.,  78. 

>  Y.  B.  46  Ed.  m.  19,  pi.  19;  y.  B.  13  Ed.  IV.  13,  pL  9  {stmbit). 

*  14  Hen.  Vn.  Rut.  Ent.  1,  b.  1. 

•  Y.  B.  II  Hen.  IV.  33,  pL  60;  Y.  B.  3  Hen.  VI.  36,  pL  33;  Y.  B.  m  Hen.  VI.  34, 
lA.  4;  Y.  B.  II  Htn.  VI.  55,  i^  11;  18  Hen.  VII.  KeDw.  50,  pi.  4;  21  Hen.  VH.  EeUw. 
n,pi-'Si  Y.B.  aiH«n.Vn.4i,plM;  Coggs t.  Bemtid,  3Ld.Ray.9a9,9Ki;  Elsee 
V.  Gatmid,  5  T.  R.  143;  Benden  t.  Manning,  1  N.  H.  189.  See  also  Best  *.  YatM,  i 
Vent.  968.  Bin  In  equity  against  a  suigeoo:  i  CaL  Ch.  CXXIV.  (1490-1500);  Fryday 
•.  West,  10  Seld.  Soc^  (Cas.  Ck.)  pL  198. 

■  I  Roll.  Abr.  10,  pL  5.   See  also  to  the  tame  effect,  Reg.  Br.  105  ft. 
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rier  who  undertook  to  cure  the  plaintiff's  horse  and  who  treated 
it  so  neghgently  and  unskilfully  that  it  died,  it  is  said:  "Action  on 
the  case  Ues  on  this  matter  without  alleging  any  con^deration,  for  bis 
negligence  is  the  cause  of  the  action,  and  not  the  assumpsit."  The 
gist  of  the  action  bdng  tort,  and  not  contract,  a  servant,*  a  wife,^  or 
8  child,'  who  is  injured,  may  sue  a  defendant  who  was  employed 
by  the  master,  the  husband,  or  the  father.  Wherever  the  employ- 
ment was  not  gratuitous,  and  the  employer  was  himself  the  party 
injured,  it  would,  of  course,  be  a  simple  matter  to  frame  a  good 
count  in  contract.  There  is  a  precedent  of  assumpsit  against  a 
farrier  for  laming  the  plaintiff's  horse.*  But  in  practice  assumpsit 
was  rarely,  if  ever,  resorted  to. 

What,  then,  was  the  significance  of  the  assumpsit  which  appears 
in  all  the  cases  and  precedents,  except  those  against  a  smith  for 
unskilful  shoeing?  To  answer  this  question  it  is  necessary  to  take 
into  account  a  radical  difference  between  modem  and  primitive 
conceptions  of  legal  liabihty.  The  original  notion  of  a  tort  to 
one's  person  or  property  was  an  injury  caused  by  an  act  of  a  stran- 
ger, in  which  the  plaintiff  dul  not  in  any  way  participate.  A  bat- 
tery, an  a^wrtation  of  a  chattd,  an  entry  upon  land,  were  the 
typical  torts.  If,  on  the  other  hand,  one  saw  fit  to  authorize  an- 
other to  come  into  contact  with  his  person  or  property,  and  dam- 
age ensued,  there  was,  without  more,- no  tort.  The  person  injured 
took  the  risk  of  all  injurious  consequences,  unless  the  other  expressly 
assumed  the  risk  himself,  or  unless  the  peculiar  nature  of  oas's 
calling,  as  in  the  case  of  the  smith,  imposed  a  customary  duty  to 
act  with  reasonable  skill  This  conception  is  well  shown  by  the 
lemaiks  of  the  judges  in  a  case  against  a  horse-doctor.'  Newton, 
C.  J.:  "Perhaps  he  applied  his  medicines  de  son  bon  gri,  and  after- 
wards your  horse  died;  now,  since  he  did  it  de  son  hoji,  grl,  you 
shall  not  have  an  action.  .  .  .  My  horse  is  ill,  and  I  come  to 
a  horse-doctor  for  advice,  and  he  tells  me  that  one  of  his  horses 
had  a  similar  trouble,  and  that  he  applied  a  certain  medicine,  and 
that  he  will  do  the  same  for  my  horse,  and  does  so,  and  the  horse 
dies;  shall  the  plaintiff  have  an  action?  I  say,  No."  Paston,  J.: 
"You  have  not  shown  that  he  is  a  commcoi  surgeon  to  cure  such 

>  Everard  f.  Hb[Aiiu,  a  Bulct  331.  ■  ^)pln  v.  Sbcnnrd,  11  Prtca,  400. 

■  GbdweU  f.  Stcgsnll,  5  B.  N.  C  733.        *  a  Odtty,  PI.,  7tb  ed.,  458. 

■  Y.  B.  19  HoL  VL  49,  ^  5. 
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horses,  and  so,  although  he  killed  your  horse  by  his  medicines, 
you  shall  have  no  action  against  him  without  an  assumpsit." 
Newton,  C.  J.:  "If  I  have  a  sore  on  my  hand,  and  he  applies  a 
medicine  to  my  heel,  by  which  negUgence  my  hand  is  manned, 
still  I  shall  not  have  an  action  unless  he  undertook  to  cure  me." 
The  court  accordingly  decided  that  a  traverse  of  the  assumpsit 
made  a  good  issue.' 

It  is  believed  that  the  view  here  suggested  wiU  eiqilain  the  fol- 
lowii^  passage  in  Blackstone,  which  has  puzzled  many  of  his 
readers:  "If  a  smith's  servant  lames  a  hco^  while  he  is  shoeing 
him,  an  action  lies  against  the  master,  but  not  against  the  servant"  ' 
This  is,  of  course,  not  law  to-day,  and  probably  had  ceased  to  be  law 
when  written.  Blackstone  simply  repeated  the  doctrine  of  the  Year- 
Books.'  The  servant  had  not  expressly  assumed  to  shoe  carefully; 
he  was,  therefore,  no  more  liable  than  the  surgeon,  the  barber,  and 
the  carpenter,  who  had  not  undertaken  in  the  cases  already  men- 
tioned. This  primitive  notion  of  legal  liability  has,  of  course, 
entirely  disappeared  from  the  law.  An  assumpsit  is  no  longer  an 
essential  allegation  in  these  actions  of  tort,  and  there  is,  therefore, 
little  or  no  semblance  of  analogy  between  these  actions  and  actions 
^  contract. 
■■J^  An  egress  assumpsit  was  originally  an  essential  part  of  the 
I  plaintiff's  case  in  another  class  of  actions,  namely,  actions  on  the 
'  case  against  bailees  for  n^igence  in  the  custody  of  thb  things 
'  intrusted  to  them.  This  form  of  the  action  on  the  case  originated 
I  later  than  the  actions  for  active  misconduct,  which  have  been 
already  considered,  but  antedates,  by  some  fifty  years,  the  action  of 
assumpsit.  The  normal  remedy  against  a  bailee  was  detinue. 
Bat  there  were  strong  reasons  for  the  introduction  of  a  concurrent 
remedy  by  an  action  on  the  case.  The  plaintiff  in  detinue  might 
be  defeated  by  the  defendant's  wager  of  law;  if  he  bad  paid  in 
advance  for  the  safe  custody  of  his  property,  he  could  not  recover 
in  detinue  his  money,  but  only  the  value  of  the  property;  detinue 
could  not  be  brought  in  the  King's  Bench  by  original  writ;  and  the 
procedure  generally  was  less  satisfactory  than  that  in  case.    It  is 

>  Seetotbe  wneeSeaV.  B.  4BEdLin.  6,i^ii;  ii  Rich.  n.  BU.  Abr.  Act  oa 
Case,  ZTi  I^t.  Ent  463b. 
'  I  Bl.  Com.  43%.        - 
*  Y.  B.  II  Ed.  IV.  6,  pL  10;  I  RoD.  Abr.  94,  [d.  i;  i  RoU.  Abi.  95,  pL  i. 
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not  surpri^ng,  therefore,  that  the  courts  permitted  bailors  to  sue 
in  case.  The  innovation  would  seem  to  have  come  in  as  early  as 
1449.^  The  plaintiff  counted  that  he  delivered  to  the  defendant 
nine  sacks  of  wool  to  keep;  that  the  defendant,  for  six  shillings 
paid  him  by  the  plaintiff,  assumed  to  keep  them  safely,  and  that 
for  ddault  of  keeping  they  were  taken  and  carried  away.  It  was 
objected  that  detinue,  and  not  case,  was  the  remedy.  One  of  the 
judges  was  of  that  opinion,  but  in  the  tsxd  the  defendant  aban- 
doned his  objecUcm;  and  Statham  adds  this  note:  .  .  .  "et  credo 
the  reason  of  the  action  lying  is  because  the  defendant  had  six 
shillings  which  he  plaintiff]  could  not  recover  in  detinue."  The 
bubr's  right  to  sue  in  case  instead  of  detinue  was  recognized 
by  implication  in  1472,*  and  was  e}q>ressly  stated  a  few  years 
later.' 

The  action  against  a  bailee  for  n^^igent  custody  was  looked  \ 
vpoa,  like  the  action  against  the  surgeon  or  carpenter  for  active  j 
misconduct,  as  a  tort,  and  not  as  a  contract  The  immediate  cause  ' 
of  the  injury  in  the  case  of  the  bailee  was,  it  is  true,  a  nonfeasance, 
and  not,  as  in  the  case  of  the  surgeon  or  carpenter,  a  misfeasance. 
And  yet,  if  regard  be  had  to  the  whole  transaction,  it  is  seen  that 
there  is  more  than  a  simple  breach  of  promise  by  the  bailee.  He  is 
truly  an  actor.  He  takes  the  goods  of  the  bailor  into  his  custody. 
This  act  of  taking  possession  of  the  goods,  his  assumpsit  to  keep 
than  safely,  and  their  subsequent  loss  by  his  default,  togeth^  made 
vp  the  tort.  The  action  against  the  bailee  sounding  in  tort,  con- 
sideration was  no  more  an  essential  part  of  the  count  than  it  was 
in  actions  against  a  surgeon.  Early  in  the  reign  of  Henry  VIII. 
Moore,  Sergeant,  said,  without  contradiction,  that  a  bailee,  with 
or  without  reward,  was  liable  for  careless  loss  of  goods  either  in 
detinue  or  case;*  and  it  is  common  learning  that  a  gratuitous 
bailee  was  charged  for  negligence  in  the  celebrated  case  of 
C(^gs  V.  Bernard.  If  there  was,  in  truth,  a  consideration  for  the 
bailee's  undertaking,  the  bailor  might,  of  course,  declare  in  con- 
tract, after  spedal  assump^t  was  an  established  form  of  action, 

1  Stfttbun,  Abr.  Act  on  Cue  (37  Hra.  VI.]. 
»  Y.B.ijEd.IV.i3,i4.io. 

•  Y.  6.  3  Hen.  Vn.  11,  [d.  9;  Eolw.  77,  pL  15;  Edhr.  160,  pL  a;  V.  B.  17  Hol 

vm.  as.  Pt  3. 

*  Keilw.  ite,  tA-  >  U510). 
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But,  in  fact,  there  are  fev  instances  of  sudi  declarations  before 
the  reign  of  Charks  I.'  Even  ^ce  that  time,  indeed,  case  has 
continued  to  be  a  frequent,  if  not  the  more  frequent,  mode  of  de- 
claring against  a  bailee.*  Oddly  enou^,  the  earliest  attempts  to 
charge  bailees  in  assumpsit  were  made  when  the  bailment  was  gra- 
tuitous. These  attempts,  just  before  and  after  1600,  were  unsuc- 
cessful, because  the  plaintiffs  could  not  make  out  any  oon^deration.* 
The  gratuitous  bailment  was,  of  course,  not  a  benefit,  but  a  burden 
to  the  defendant;  and,  on  the  other  band,  it  was  not  regarded  as 
a  detriment,  but  an  advantage  to  the  plaintiff.  But  in  1623  it  was 
finally  decided,  not  without  a  great  straining,  it  must  be  conceded, 
of  the  doctrine  of  consideration,  that  a  bailee  might  be  charged  in 
assumpsit  on  a  gratuitous  baibnent.* 

The  analogy  between  the  action  agsunst  the  bailee  and  that 
against  the  surgeon  holds  also  in  regard  to  the  neces^ty  of  allying 
an  express  assumpsit  by  the  defendant.  Bailees  frtiose  calling  was 
<rf  a  quasi  public  nature  were  dtargeable  by  the  custom  of  the 
realm,  without  any  express  undertaking.  Accordingly,  so  far  as 
the  reported  cases  and  precedents  disclose,  an  assumpsit  was  never 
laidinacount  in  case  against  a  common  carrier*  or  innkeeper  *  for 
the  loss  of  goods.  They  correspond  to  the  smith,  who,  from  the 
nature  of  his  trade,  was  bound  to  shoe  skilfully.-  But,  in  order  to 
charge  other  bdlees,  proof  of  an  express  assumpsit  was  origiaally 
indispensable.  An  assumpsit  was  accordingly  laid  as  a  matter  of 
course  in  the  early  cases  and  precedents.    Frowyk,  C.  J.,  says,  in 

>  As  I&te  u  1745  it  wu  objected  In  Aiixxa  t.  Weatbrook,  t  Wils.  115,  Oat  ssnimp- 
■it  VMS  not  the  pnqiei  totm  tat  actkHi  igaiast  a  pledgee. 

*  la  WJUiama  r.  Lkiyd,  W.  Jouet,  179;  Anock.,  Comb.  371;  Coggs  *.  Banaid,  a 
Ld.  Ray.  909;  Shelton  *.  Osbrane,  1  Barnard.  260;  t  Selw.  N.  P.  (13th  ed.,  343,  s.  c); 
Brown  v.  Dixon,  i  T,  R.  374,  the  dedaiatiiMiB  were  £nmed  In  tort. 

■  Howlet  V.  Osbome,  Cro.  El.  3S0;  Kkhes  v.  Briggs,  Cro.  EL  S83,  Yetv.  4;  Game  v. 
Huvie,  Yelv.  50;  Pickas  *.  Guile,  Yelv.  isS.  See  alio  GeUye  t.  Clufc,  Noy,  136,  Cio. 
Jac.  i3S,  s.  c;  and  compare  Smith's  caae,  3  Leon.  SS. 

*  Wheatley  *.  Low,  Pahn.  381,  Cro.  Jac.  66S,  B.  c: 

■  I  RolL  Abi.  1,  pi.  4;  Kkh  ».  Enedand,  Hob.  17;  i  RoL  Abr.  6,  pL  4;  Kaaig  v. 
Eg^eston,  Al. 93;  Nichols*. More,  iSid.36;  Morse*. Slue,  i  Vent.  190,  ajS;  Levettv. 
Hobbs,  1  Show.  i»T>  Chamberlain  *.  Cooke,  1  VenL  75;  Matthews  >.  Hoskins,  t  Sd. 
Z44;  Upshare  *.  Aidee,  Com.  35i  Heme'aPleadei,  76;  BrownLEnt.11;  iChitty,  PL, 

*  YlB.4jlib.Ass.pL17;  Y.B.  iHen.IV.  7,pL3i;  Y.B.  11  Hen.IV.  45,  pL  18; 
Cross  B.  Andrews,  Cio.  El.  6aa;  Gcllye  *.  Claik,  Cro.  Jac  iSg;  Beedle  *.  Noiris,  Cnl 
Jac  214;   Heme's  Pleader,  170,  349. 
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1505,  that  tlie  bailee,  shall  be  charged  "per  cest  parol  super  se  as- 
tumpsit."  1  In  Fooley  0.  Preston,*  Andesson,  Chief  Justice  of  the 
Common  Bendi,  mentions,  it  is  true,  as  a  peculiarity  of  the  Queen's 
Bench,  that  "it  is  usual  and  frequent  in  B.  R.  if  I  deliver  to  you  an 
obligation  to  rebail  unto  me,  I  shall  have  an  action  upon  the  case 
without  an  erpiess  pnmuse."  And  yet,  twelve  years  later,  in 
Mosley  v.  Fosset  *  (1598),  which  was  an  action  on  the  case  for  the 
loss  of  a  gelding  delivered  to  the  defendant  to  be  safely  kept  and 
redelivered  on  request,  the  four  judges  of  the  Queen's  Bench,  al- 
though equally  divided  on  the  question  whether  the  action  would 
lie  without  a  request,  which  would  have  been  necessary  in  an  action 
of  detinue,  "all  agreed  that  without  such  an  assumpsit  the  action 
would  not  lie."  *  But  with  the  lapse  of  time  an  express  undertaking 
of  the  bailee  ceased  to  be  required,  as  we  have  already  seen  it  was 
di^Knsed  with  in  the  case  of  a  surgeon  or  cazpenter.  The  accept- 
ance of  the  goods  from  the  bailor  created  a  duty  to  take  care  of 
them  in  the  same  manner  that  a  surgeon  who  took  charge  of  a 
patient  became  bound,  without  mote,  in  modem  times,  to  treat  him 
with  reasonable  skill. 

Symons  v.  Darknoll '  (1629)  was  an  action  on  the  case  ^^ainst  a 
lighterman,  but  not  a  oommon  li^terman,  for  the  loss  of  the 
plaintifi's  goods.    "And,  although  no  promise,  the  court  thought 
the  plaintiff  should  recover."    Hvde,  C.  J.,  adding:  "Delivery   j 
m&kes  the  contract."     The  later  precedents  in  case,  accordingly,  / 
omit  the  assumpsit.* 

The  writer  is  tempted  to  su^;esthere  an  explanation  of  an  anomaly 
in  the  law  of  waste.  If,  by  the  neglif^ce  of  a  tenant-at-will,  a  fire 
breaks  out  and  destroys  the  house  occupied  by  him  as  tenant,  and 
another  also  belonging  to  his  landlord,  he  must  respond  in  damages 
to  the  landlord  for  the  loss  of  the  latter,  but  not  of  the  former.'  This 
IB  an  illustration  of  the  rule  that  a  tenant-at-wiD  is  not  liable  for 

>  Keilw.  77,  pi.  15.  '  I  Lemi.  197. 

*  Moore,  543,  pL  710;  iRdLAbT.4,pLs,s.c  Tlie  critidsm  la  Holmes'"  CtKnmoa 
I"<"  iSSi  a.  I,  of  the  npott  at  this  case  seems  to  be  without  founcUtioa. 

*  See  abo  Evans  «.  Yeoman  (1635),  Clayt.  p.  33:  "Aammpnt.  The  case  upon  evi- 
dence was,  that  wberas  the  plaintiff  did  deliv^  a  book  or  charter  to  the  defoidaQt,  it 
was  holden  that  nnksi  there  had  been  an  express  promise  to  redeUvcr  this  back  asain, 
tills  action  will  not  lie." 

'  Palm.  593.  See  also  Stanlan  v.  Davies,  aU.  Ray.  795. 
»  3  Inst.  der.  185;  1  Chitty,  PI.,  7th  ed.,  506,  507. 
t  j.othrop  *.  Thayer,  138  Uaas.  4fi6. 
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negligent  or  peimisdve  waste.  Is  it  not  probable  that  the  tenant^at- 
will  and  a  bailee  were  originally  regarded  in  the  same  light?  Li 
other  words,  ndther  was  bound  to  guard  with  care  the  pn^rty  in> 
trusted  to  him  in  the  absence  of  a  special  undertaking  to  that  effect. 
This  primitive  conception  of  liability  disappeared  in  the  case  of 
chattels,  but  persisted  in  the  case  of  land,  as  a  rule  affecting  real 
property  would  naturally  persist  In  the  Countess  of  Salop  v. 
Crompton,'  a  cose  against  a  tenant-at-wiU,  Gawdy,  J.,  admits  the 
liability  of  a  shepherd  for  the  loss  of  sheep,  "because  he  there  took 
upon  him  the  charge.  But  here  he  takes  not  any  charge  upon  him, 
but  to  occi^iy  and  pay  his  rent."  So  also  in  Coggs  v.  Bernard,' 
Powell,  J.,  referring  to  the  case  of  the  Coimtess  of  Salop,  says: 
"An  action  will  not  lie  against  a  teoant-at-will  generally,  if  the 
\  I  house  be  burnt  down.  But  if  the  action  had  been  founded  upon  a 
lq>edal  undertaking,  as  that  in  consideration  the  lessor  would  let 
/hun  Uve  in  the  house  he  promised  to  deliver  up  the  house  to  him  again 
in  as  good  repair  as  it  was  then,  the  action  would  have  lain  upcm 
that  special  undertaking.   But  there  the  action  was  laid  generally." 

There  is  much  in  common  between  the  two  classes  of  actions  on 
the  case  already  discussed  and  still  a  third  group  of  actions  on  the 
case,  namely,  actions  of  deceit  against  the  vendor  of  a  chattel  upon 
a  false  warranty.  This  form  of  action,  like  the  others,  is  ancient, 
being  older,  by  more  than  a  century,  than  special  assumpsit.  The 
words  super  se  assumpsit  were  not  used,  it  is  true,  in  a  count  uptm 
a  warranty;  but  the  notion  of  undertaking  was  equally  well  con- 
veyed by  "warrantnando  vendidit." 

Notwithstanding  the  undertaking,  this  action  also  was,  in  its 
origin,  a  pure  action  of  tort.  In  what  is,  perhaps,  the  earliest  re- 
ported case  upon  a  warranty,*  the  defendant  objects  that  the  action 
is  in  the  nature  of  covenant,  and  that  the  plaintiff  shows  no  [spe- 
cialty but  "noH  alhcattw,  for  it  is  a  writ  of  trespass."  There  was 
regularly  no  allusion  to  con^deration  in  the  count  in  case;  if,  by 
chance,  alleged,  it  cotmted  for  nothing.*  How  remote  the  action 
was  iroia  an  action  of  contract  i^pears  plainly  from  a  remark  of 
Choez,  J.:  "If  one  sells  a  thing  to  me,  and  another  warrants  it  to 
be  good  and  sufficient,  upon  that  warranty  made  by  parol,  Z  shall 

»  Cro.  EL  777,  784,  s  Rep,  13,  s.  c.  *  *  Ld.  Ray.  909. 

■  Fits.  Abf.  Moaat.  de  Fails,  pL  160  (1383). 
•  Moof  ■.  Russd,  Skio.  hh;  a  Show.  184,  S.  C 
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not  have  an  action  of  deceit;  but  if  it  was  by  deed,  I  shaD  have  an 
action  of  covenant."  ^  That  is  to  say,  the  parol  contract  of  guaranty, 
so  familiar  in  later  times,  was  then  unknown.  The  same  judge  and 
Bbian,  C.  J.,  ^reed,  although  Littleton,  J.,  inclined  to  the  oppo- 
ate  view,  that  if  a  servant  warranted  goods  which  he  sold  for  his 
master,  no  action  would  lie  on  the  warranty.  The  action  sounding 
in  tort,  the  plaintiff,  in  order  to  charge  the  defendant,  must  show, 
in  addition  to  his  undertaking,  some  act  by  him,  that  is,  a  sale; 
but  the  owner  was  the  seller,  and  not  the  friend  or  servant,  in  the 
cases  supposed.  A  contract.  J^'",  '«,  pmperly,  a  promise  to  act 
or  fub^jn.4he^ture.  But  the  action  under  disinSsion  must  be, 
as'&OKE^J.,  said,  in  the  same  case,  upon  a  warranty  of  a  thing 
present,  and  not  of  a  thing  to  come.  A  vendor  who  gives  a  false 
warranty  may  be  charged  to-day,  of  course,  in  contract;  but  the 
conception  of  such  a  warranty,  as  a  contract,  is  quite  modoit. 
Stuart  V.  WUkins,'  decided  in  1778,  is  said  to  have  been  the  first 
instance  of  an  action  of  assump^t  i^n  a  vendor's  warranty. 

We  have  seen  that  an  express  undertaking  of  the  defendant  was 
originally  essential  to  the  actions  against  surgeons  or  carpenters 
and  bailees.  The  parallel  between  these  actions  and  the  action  on 
a  warranty  holds  true  on  this  point  also.  A  case  in  the  Book  of 
As^zes  is  commonly  cited,  it  b  true,  to  show  that  from  very  early 
times  one  who  sold  goods,  knowing  that  he  had  no  title  to  them,  was 
liable  in  an  action  on  the  case  for  deceit.'  This  may  have  been  the 
law.*  But,  this  possible  exception  apart,  a  vendor  was  not  answer- 
able to  the  vendee  for  any  defect  of  title  or  quality  in  the  chattels 
sold,  unless  he  had  either  given  an  express  warranty,  or  was  under 
a  public  duty,  from  the  nature  of  his  calling,  to  sell  articles  of  a 
certain  quality.  A  tavemer  or  vintner  was  bound  as  such  to  sdl 
wholesome  food  and  drink.*  Theii  position  was  analogous  to  that 
of  the  smith,  common  carrier,  and  innkeepo:. 

The  necessity  of  an  express  warranty  of  quality  in  all  other 
cases  is  illustrated  by  the  familiar  case  of  Chandelor  p.  Lopus' 

>  Y.B.  II  Ed.  IV.  6,  id.  10.  ■  3  Doug.  18, 

>  Y.  B.  41  Lib.  Aai.  pL  8. 

*  But  Me  Eenrick  *.  Bulges,  Moore,  116,  pn  Gawdy,  J.,  And  Roswell  *.  Vaughon, 
Cio.  Jac  196,  per  Tantieu>,  C.  B. 

'  Y.  B.  9  Hen.  VI.  S3,  pL  37;  Kdlw.  91,  (4. 16;  RoaweH  ».  Vaugluu),  Cro.  Jac.  196; 
Burnby  t.  BoUett,  16  M.  ft  W.  644, 654. 

•  Djr-  75  «.  n.  (as);  Cro.  J«c  4. 
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(1606-1607).  The  count  alleged  that  the  defendant  sold  to  the  plain- 
tiff a  stone,  affirming  it  to  be  a  bezoar  stone,  whereas  it  was  not  a 
bezoar  stone.  The  judgment  of  the  King's  Bench,  that  the  count 
was  bad,  was  afErmed  in  the  Exchequer  Chamber,  all  the  justices 
and  barons  (except  Ande&son,  C.  J. )  holding  "  that  the  bare  affirma- 
tion that  it  was  a  bezoar  stone,  without  warranting  it  to  be  so,  is  no 
cause  of  action;  and  although  he  knew  it  to  be  no  bezoar  stone,  it 
is  not  material;  for  every  one  in  selling  his  wares  will  affirm  that 
his  wares  are  good,  or  that  his  horse  is  sound;  yet,  if  he  does  not 
warrant  them  to  be  so,  it  is  no  cause  of  action."  The  same  doc- 
trine is  repeated  in  Bailie  v,  Merrill.'  The  case  of  Chandelor  v. 
hapns  has  found  an  able  defender  in  the  Harvard  Law  Review. 
In  the  number  for  November,  1887,  Mr.  R.  C.  McMurtrie  uiges 
that  the  decision  was  a  necessary  consequence  of  the  rule  of 
pleading,  that  the  pleader  must  state  the  legal  effect  of  his  evi- 
dence, and  not  the  evidence  itself.  It  is  possible  that  the  judg- 
ment would  have  been  arrested  in  Chandelor  v.  Ix^us,  if  it  bad 
ctmie  before  an  English  court  of  the  present  century.'  But  it  is 
certain  that  the  judges  in  the  time  of  James  I.  did  not  proceed  upon 
this  rule  of  pleading.  To  their  minds  the  word  "warrant,"  or,  at 
least,  a  word  equally  importing  an  express  undertaking,  was  as 
essential  in  a  warranty  as  the  words  of  promise  were  in  the  Roman 
sHpulatio.  The  modem  doctrine  of  implied  warranty,  as  stated  by 
Mr.  Baron  Parke  in  Barr  v.  Gibson,'  "But  the  bargain  and  sale  of 
a  chattel,  as  being  of  a  particular  description,  does  imply  a  con- 
tract that  the  article  sold  is  of  that  description,"  would  have  sounded 
as  strangely  in  the  ears  of  the  early  lawyers  as  their  archaic  doctrine 
sotmds  in  ours.  The  warranty  of  title  stood  anciently  upon  the 
same  footing  as  the  warranty  of  quality.*  But  in  LosD  HoLT's  time 
an  affirmation  was  equivalent  to  a  warranty,*  and  to-day  a  war- 
ranty of  title  is  ccnnmonly  implied  from  the  mere  fact  of  selling.* 
However  much  the  actions  against  a  surgeon  or  carpenter  for 

>iItdLR.i75.    SecftlsoLeakinav.  CUaud,  iEeb.5i>,pcrJoins. 

*  But  see  Ctomc  v.  Gardner,  3  Mod.  361,  Comb.  14a,  b.  c;  Mediiu  *.  StMi^tMi, 
I  Ld,  lUy.  593,  I  Salk.  aio,  B.  C. 

*  3  M.  4  W.  390- 

*  Co.  Lit.  102  a;  SpnngweB  b.  AUen  (1649),  AL  91, 1  Eut,  448,  Q.  (a),  S.  C 

*  Cro!att.Gaiiatx,  3  Mod.  tbi;  i  Show.  65, 8. c;  Medina t.  Stoughton,  iLd.  Ray. 
S93.  '  Salk.  HO,  S.  C. 

*  Eichiwltz  r.  Bamustcr,  17  C.  B.  N.  8.  708;  B«aj.  Sale,  3d  ed.,  610-631. 
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misfeasaace,  those  against  a  bailee  for  negligent  custody,  and,  above    \y 
all,  those  against  a  vender  for  a  false  warranty,  may  have  contrib- 
uted, indirectly,  to  the  introduction  of  special  assumpsit,  there  is 
yet  a  fourth  class  of  cases  which  seem  to  have  been  more  inti- 
matdy  -connected  vith  the  development  of  the  modem  parol  con- 
tract than  any  of  those  yet  considered.     These  cases  also,  like  the 
actions  for  a  false  warranty,  were  actions  on  the  case  for  deceit. 
That  their  s^nificance  may  be  fully  appreciated,  however,  it  will     I 
be  well  to  give  first  a  short  account  of  the  successive  attempts  to    / 
maintain  an  action  for  the  simple  breach  of  a  naked  parol  promise,    J 
1.  e.,  f<»  a  pure  nonfeasance. 

The  earliest  of  these  attempts  was  in  1400,  when  an  action  was 
brought  against  a  carpenter  for  a  breach  of  his  undertaking  to 
build  a  house.  The  court  was  unanimous  against  the  plaintiff, 
^ce  he  counted  on  a  promise,  and  showed  no  spedaJty.'  In  the 
same  reign  there  was  a  shnilat  case  with  the  same  result'  The 
harmony  of  judidal  opinion  was  sranewhat  intemqjted  fifteen 
years  later  in  a  case  against  a  millwri^t  on  a  breach  of  promise 
to  build  a  mill  within  a  certain  time.  Mastin,  J.,  like  his  prede- 
cessors, was  against  the  action;  Cockayne,  J.,  favored  it.  Bab- 
INGTON,  C.  J.,  at  first  agreed  with  Cocka'yne,  J.,  but  was  evidently 
shaken  by  the  remark  of  Mastik,  J.:  "Truly,  if  this  action  is 
maintained,  (me  shall  have  trespass  for  breach  of  any  covenant '  in 
the  world,"  for  he  then  said:  "Our  talk  is  idle,  for  they  have  not 
demurred  in  judgment.  Plead  and  say  what  you  will,  or  demur, 
and  then  it  can  be  debated  and  disputed  at  leisure."  The  case 
went  (^  (m  another  point*    Martin,  J.,  appears  finally  to  have 

>  Y.  B.  J  Hen.  rV.  3,  pL  ff. 

»  Y.  B.  II  Hen.  IV.  33,  pL  60.   See  also  7  Hai.  VI.  i,  pL  3. 

*  CoTOumtwuoftuiUMdiD  tbeold  ba(^(fo[  exinqile,  in  Shcnington  e.  StrotttRt, 
Flow.  398,  painm;  Divcnitle  of  Courts,  ChnoctTie)  in  the  sense  of  agreement,  a  fact 
sometimes  ovaloolced,  as  in  Haic,  Cootncts,  138,  139. 

•  V.  B.  3  Hen.  VI.  36,  pL  33.  Oneoftheobjectionato  the  count  was  that  It  did  not 
disclose  how  mndi  the  defendant  was  to  have  bx  his  woA.  The  remaAs  of  the  judges 
and  oonnsd  upon  this  objection  seem  to  have  been  generally  niuajqirehended.  Hohnea, 
Common  Law,  167,  385;  Hue,  Contncts,  161.  The  point  was  this:  Debt  would  lie 
only  for  a  sum  certain.  If,  then,  the  price  had  not  bttn  agreed  upon  foi  building  tha 
nuDfthemniwrl^tjBftcTcomplettngthemilljWouldget  nothing  for  his  labor.  Itcould 
not,  therefore,  be  ri|^t  to  charge  him  b  an  actkm  for  refusing  to  throw  away  his  time 
■ndniaaey.  Babingiok,  C.  J.,  andCocEAym,  J.,  adnuttedtheforceof  thisatgument, 
but  the  latter  thought  it  mvXt  be  intended  that  the  parties  had  determined  the  price 
to  be  paid.    There  is  no  alhufam  in  the  case  to  a  quid  fn  quo,  or  a  coosldeistion  as  a 
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won  over  the  Cliief  Justice  to  his  view,  for,  eight  years  later,  we  find 
Babington,  C.  J.,  Maktin  and  Cotesmohe,  JJ.,  agreeing  in  a 
dictum  that  no  action  will  lie  for  the  breach  of  a  parol  promise  to  buy 
a  manor.  Faston,  J.,  showed  an  indinaUoa  to  aUow  the  action.* 
In  143s  he  gave  effect  to  this  inclination,  folding,  with  JtrvH,  J., 
that  the  defendant  was  liable  in  an  action  on  ue  case  for  the  breach 
of  a  parol  promise  to  procure  certain  releases  for  the  plaintiff.* 
But  this  decision  was  ineffectual  to  change  the  law.  Made  without 
a  precedent,  it  has  had  no  following.  The  doctrine  laid  down  in  the 
time  of  Henry  IV.  has  been  repeatedly  reaffirmed.* 

The  remaining  actions  on  the  case  for  deceit  before  mentioned 
may  now  be  considered.  In  the  first  of  these  cases  the  writ  is 
given,  and  the  reader  will  notice  the  striking  resemblance  between 
its  phraseology  and  the  later  count  in  assumpsit  The  defendant 
was  to  answer  for  that  he,  for  a  certain  stun  to  be  paid  to  him  by 
the  plaintiff,  undertook  to  buy  a  manor  of  one  J.  B.  for  the  plaintiff; 
but  that  he,  by  coUu^on  between  himself  and  one  M.  N.,  contriving 
cunningly  to  defraud  the  plaintiff,  disclosed  the  latter's  evidence,  and 
falsely  and  fraudulently  became  of  counsel  with  M.  N.,  and  bou^t 
the  manor  for  M.  N.,  to  the  damage  of  the  plaintiff.  All  the  judges 
agreed  that  the  count  was  good.  Babinoion,  C.  J.:  "If  he  dis- 
covers his  counsel,  and  becomes  of  counsel  for  another,  now  that  is 
a  deceit,  for  which  I  shall  have  an  action  on  my  case."  Cotes- 
more,  J.:  "I  say,  that  matter  lying  wholly  in  covenant  may  by 
matter  ex  post  facto  be  converted  into  deceit.  .  .  .  When  he 
becomes  of  counsel  for  another,  that  is  a  deceit,  and  changes  all 

basis  foi  the  deCmdiuit's  promise.  Indeed,  the  case  is  valueless  as  an  authori^  upon 
the  doctrine  of  consideiation. 

>  Y.  B.  II  Hen.  VI.  iB,  pi.  10,  94,  pi.  i,  55,  jd.  36. 

'  Y.  B.  14  Hen.  VI.  18,  pi.  58. 

»  Y.  B.  30  Hen.  VI.  as,  pi.  11,  per  NEWTON,  C.  J.;  V.  B.  so  Hen.  VI.  34,  pL  4,  per 
AyscoohEjJ.;  V.  B.ai  Hen.VI.  js,pl.i9;  Y.B.37  Hen.VI.g,pI.  i8,perMoyLB,  J.; 
Y.  B.  3  Hen.  VII.  11,  pi.  g,  and  Y.  B.  9  Hen.  VH.  n,  pi.  15,  pet  Townsend,  J.;  18 
Hen.  Vtt.  Keilw.  50,  pi.  4,  per  atriam;  Doct.  ft  St.  Dial.  H.  c  14;  Coggs  «.  Beraaid,  3 
Ld.  Ray.  909,  gtg,  per  Low  HoLi;  Elsee  v.'Gatward,  5  T.  R.  143-  Nbwton,  C.  J., 
said  on  xvtial  occauons  (Y.  B.  tg  Hen.  VI,  14  i,  pL  AT,  Y.  B.  ao  Hen.  VI.  34,  pi.  4; 
Y.  B.  33  Hen.  VI.  43, pi.  38}  asdid  FxisoT.C.  J.,  in  V.  B.  37  Hen.  VI.  8, pi.  18,  that  one 
who  bargained  to  seU  land  for  a  certain  sum  to  be  paid  might  have  debt  for  the  mtney, 
and,  therefore,  on  the  piindpk  of  redpiodty,  wu  liable  in  an  acti<«  on  the  case  to 
his  debtor.  But  this  view  mutt  be  regarded  as  an  idiosynaasy  of  that  judge,  for  his 
premise  was  plainly  false.  There  was  no  fitid  pro  que  to  create  a  debt.  See  Y.  B.  so 
Hen.  VI.  3S,  pi.  4. 
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tliat  was  before  only  covenant,  for  which  deceit  he  shall  have  an 
action  on  hia  case." ' 

Hie  act  of  the  defendant  did  not  affect,  it  is  true,  the  person  or 
phy^cal  property  of  the  plaintiff.  Still,  it  was  hardly  an  ezten- 
sion  of  the  familiar  principle  of  misfeasance  to  regard  the  betrayal 
of  the  plaintiff's  secrets  as  a  tortious  inva^on  of  his  rights.  But 
the  judges  encountered  a  real  difficulty  in  applying  that  princifde 
to  a  case  that  came  before  the  Exchequer  Chamber  a  few  years 
later.*  It  was  a  bill  of  decdt  in  the  King's  Bench,  the  pkintiff 
counting  that  he  bargained  with  the  defendant  to  buy  of  him  cer- 
tain land  for  £100  in  hand  paid,  but  that  the  defendant  had  en- 
feoffed another  of  the  land,  and  so  decdved  him.  The  promise 
not  being  binding  of  itself,  how  could  the  enfeoffment  of  a  stranger 
be  a  tortious  infringement  of  any  right  of  the  plaintiff?  What  was 
the  distinction,  it  was  urged,  between  this  case  and  those  of  pure 
nonfeasance,  in  which  confessedly  there  was  no  remedy?  So  far 
as  the  plmntiff  was  concerned,  as  Ayscoghe,  J.,  said,  "it  was  all 
one  case  iidietber  the  defendant  made  a  feoffment  to  a  stranger  or 
kept  the  land  in  his  own  hands."  He  and  Foktescde,  J.,  accord- 
ingly thought  the  coimt  bad.  A  majority  of  the  judges,  however^ 
were  in  favor  of  the  action.  But  the  case  was  adjourned.  Thirty- 
five  years  later  (1476),  the  validity  of  the  action  in  a  similar  case 
was  impliedly  recognized.*  In  1487  Townsend,  J.,  and  Brian,  C.  J., 
^reed  that  a  traverse  of  the  feofibnent  to  the  stranger  was  a  good 
traverse,  since  "that  was  the  effect  of  the  action,  for  otherwise  the 
action  could  not  be  maintained."  *  In  the  following  yeai,^  the 
language  of  Bsian,  C.  J.,  is  most  explicit:  "If  there  be  an  accord 
between  you  and  me  that  you  shall  make  me  an  estate  of  certain 
land,  and  you  enfeoff  another,  shall  I  not  have  an  acticm  on  my 
case?  Quasi  diceret  sic.  El  Curia  cum  illo.  For  when  he  under- 
took to  make  the  feoffment,  and  conveyed  to  another,  this  is  a 
great  misfeasance." 

In  the  Exchequer  Chamber  case,  and  in  the  case  following,  in 
1476,  the  purchase-money  was  paid  at  the  time  of  the  bargain. 
Whether  the  same  was  true  of  the  two  cases  in  the  time  of  Henry 

■  Y.  B.  II  Hen.  VI.  18,  pL  10, 14,  pL  i,  55,  pL  36.  See  ilao  Y.  B.  m  Hen.  VI.  as, 
pLn. 

■  Y.  B.  30  HoL  VI.  34,  ^  4.  •  Y.  B.  i6E(LIV.9,pLt. 

«  Y.  B.  3  Hoi.  VH.  11,  pL  15.  •  Y.  B.  3  Em.  VH.  14.  pL  10. 
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Vn.,  the  rq>orts  do  not  disclose.  It  is  pos^le,  but  by  no  means 
clear,  that  a  payment  contemporaneous  with  the  promise  was  not 
at  that  time  deemed  essential.  Be  that  as  it  may,  if  money  was  in 
fact  piud  for  a  promise  to  convey  land,  the  breach  of  the  prcunise 
by  a  cx>nveyance  to  a  stranger  was  certainly,  as  already  seen,  an 
actionable  de<^t  by  the  time  of  Keoiy  VU.  This  being  so,  it 
must,  in  the  nature  of  things,  be  only  a  question  of  time  when 
the  breach  of  such  a  promise,  by  making  no  conveyance  at  all, 
would  also  be  a  cause  of  action.  The  mischief  to  the  plaintiff  was 
identical  in  both  cases.  The  distinction  between  misfeasance  and 
nonfeasance,  in  the  case  of  promises  given  for  monQr,  was  alto- 
gether too  shadowy  to  be  maintained.  It  was  formally  abandoned 
in  1504,  as  f^pears  from  the  following  extract  from  the  opinion  of 
Fbov/yk,  C.  J.:  "And  30,  if  I  sdl  you  ten  acres  of  laiKi,  parcel 
of  my  manor,  and  then  make  a  feoffment  of  my  manor,  you  shall 
have  an    action  on  the   case   agsunst  me,  because  I  received 

'  your  money,  and  in  that  case  you  have  no  other  remedy  against 
me.  And  so,  if  I  sell  you  my  land  and  covenant  to  enfeoff  you 
and  do  not,  you  shall  have  a  good  action  on  the  case,  and  this  is 
adjudged.  .  .  .  And  if  I  covenant  with  a  carpenter  to  build 
a  house  and  pay  him  £20  for  the  house  to  be  built  by  a  certain 
day,  now  I  shall  have  a  good  action  on  my  case  because  of  pay- 
ment of  money,  and  still  it  sounds  only  in  covenant  and  without 
payment  of  money  in  this  case  no  remedy,  and  still  if  he  builds  it 
and  misbuilds,  action  on  the  case  lies.    And  also  for  nonfeasance, 

'  if  money  paid  case  lies."  > 

•     The  gist  of  the  action  being  the  deceit  in  breaking  a  promise  on 

I  the  faith  of  which  the  pliuntiff  had  been  induced  to  part  with  his 
money  or  other  property,  it  was  obviously  immaterial  whether  the 
prtHuisor  or  a  third  pers(ni  gQt  the  benefit  of  what  the  plaintiff 
gave  up.  It  was  accordingly  decided,  in  1520,  that  one  who  sold 
goods  to  a  third  person  on  the  faith  of  the  defendant's  promise 
that  the  price  should  be  paid,  might  have  an  action  on  the  case 


*  Edlw.  77,  pL  3S,  which  Kcnis  to  be  the  nunc  caae  sa  Y.  B.  w  Hen.  VII.  8,  pi  18. 
Y.  B.  ai  Ren.  VIL  41, pL  66, pa; FiNKux,  C.  J., accord.  Se« liao Brooke's alliUBon toaa 
"•cdon  on  the  cue  iqMO  ut  atntmpsil  fn  laU  ivmma."  Br.  Abr.  Kscdt,  [d.  19.  In 
145s  there  wu  kn  actioii  on  the  case  for  a  nonfeasaiicc  n^inst  m  defendant  irim 
"amumpflit  Biqwi  M  pni  cett& pecuniae  summa,"  bat  "machinAnt,  ftc,"  made  no  en- 
tohnent.   Y.  B.  34  Hen.  VL  4,  pL  ii. 
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iqxm  the  promise.'  This  ded^on  introduced  the  whole  law  of  \ 
parol  guaranty.  Cases  in  which  the  plaintiff  gave  his  time  or  ^ 
labor  were  as  much  within  the  principle  of  the  new  action  as  those 
in  which  he  parted  with  property.  And  this  fact  was  speedily 
recognized.  In  Saint-Gennain's  book,  published  in  1523,  the 
student  of  law  thus  defines  the  liability  of  a  prconisor:  "If  he  to 
whom  the  promise  is  made  have  a  charge  by  reason  of  the  promise, 
...  he  shall  have  an  action  for  that  thing  that  was  promised, 
though  he  that  made  the  promise  have  no  woiidly  profit  by  it."  * 
From  that  day  to  this  a  detriment  has  always  been  deemed  a  valid 
consideration  for  a  promise  if  incurred  at  the  promisor's  request.'  -^ 

Jealousy  of  the  growing  jurisdiction  of  the  chancellors  was 
doubtless  a  potent  influence  in  bringing  the  common-law  judges 
to  the  point  of  allowing  the  action  of  assumpsit.  Fattfax,  J.,  in 
1481,  advised  pleaders  to  pay  more  attention  to  actions  on  the 
case,  and  thereby  riiminiBh  the  resort  to  Chancery;  *  and  Fineux,  ^j^ 
C.  J.,  remaiked,  after  that  advice  had  been  followed  and  sanc- 
tioned by  the  courts,  that  it  was  no  longer  necessary  to  use  a  stA- 
pana  in  such  cases." 

Hiat  equity  gave  relief,  before  1500,  to  a  plfuntifi  who  had  in- 
curred detiimeait  on  the  faith  of  the  defendant's  promise,  is  reason* 
ably  dear,  although  there  are  but  three  reported  cases.*  In  one  of 
them,  in  1378,  the  defendant  promised  to  convey  certain  land  to 
the  plaintiff,  who,  trusting  in  Uie  promise,  paid  out  mon^  in  tiav- 

'  Y.B.  isHen-Vm.  ii,pL3.  *  Doct  Mid  Stud.  DbL  H.  c  h. 

*  Y.  B.  37  Hen.  Vm.  14,  [d.  3;  Pecke  1.  Rednun  (i555}i  Dy-  "3i  ttie  eulieat  re- 
ported CMC  of  UHimpiit  vfoa  mutual  prnwaa;  Webb's  C«ae  (1578),  4  Leon,  no; 
Richanbf.  Bartlett  (1584),  iLem.  19^  Baxter  t.  Read  (1585),  3  Dyer,  173  (,  note; 
Fostar  •.  Sorlett  (1588),  Cn>.  EI.  70;  Sturlyu  1.  Albany  (1588),  Cro.  EL  57;  Gteen- 
kaf  *.  BaAa  (1590},  Cio.  EL  193;  Knigbt  •.  Riahworth  (1596},  Cio.  EL  469;  Bane's 
Caw  (ilSii),  9  Rep.  93t.  See  Kirby  *.  Ecdes,  i  Leon.  186.  Thne  authorities  dis- 
prove tbe  remaik  of  Mt.  Justice  BoLi[Es(CMiuiMn  Lav),  3S7,  that  "the  law  oidlkted 
foratimein  the  diiectk)a<rf  reward,  aa  the  true  eaaence  of  conskfaration."  In  the  cases 
cited  m  sumwrt  of  that  remark  the  arpunent  turned  upon  the  point  of  benefit,  as  the 
only  aisuable  pcont.  Tix  idea  that  th«  plaiatiS  in  thme  oue*  had,  in  fact,  incuned  « 
detriment  woukl  have  seemed  ptquatenma.  Profeaacx'  Langdell'a  observatloiu  (Sum- 
maiy  of  Contract,  |  64)  are  open  to  aimSaf  {xittdsm. 

*  Y.  B.  «  Ed.  IV.  13,  pL  6. 

■  Y.  B.  31  Hen.  VII,  41,1^66.  "Suttoa,plaIntIff,Erington,  defendant,  a  suit  upon 
a  [mxnise  and  la  pence  accepted  b  connderation,  rdened  to  the  Common  Law,  Amw 
93  Elis."    Oi.  Cas.  Ch.  14S. 

■  Two  other  cases  are  given  by  Mr.  S.  R.  Bird  in  the  Antiquary,  Vol.  IV.,  p.  185, 
VoLV.,  p.38.  See  8  Harvard  Law  Review,  156. 
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ellng  to  London  and  consultiiig  counsel;  and  npoa  the  defend- 
ant's refusal  to  convey,  prayed  for  a  subpcena  to  compel  the  de- 
fendant  to  answer  of  his  "disceit." '  Hie  bill  sounds  in  tort  rather 
than  in  contract,  and  inasmuch  as  even  cestms  que  use  could  not 
compel  a  a>nveyance  by  their  feoffees  to  use  at  this  timej  its  object 
was  doubtless  not  £{>ecific  performance,  but  reimbursement  for  the 
expenses  incurred.  Appilgarth  v.  Sergeantson  *  (1438)  was  also  a 
bill  for  restitutio  in  integrum,  savoring  strongly  of  tort.  It  was 
brought  against  a  defendant  who  had  obtained  the  plaintiff's 
money  by  promising  to  marry  her,  and  who  had  then  married  an- 
"^other  in  "grete  deceit"  ■  The  remaining  case,  thirty  years  later,* 
does  not  differ  materially  from  the  other  two.  The  defendant, 
having  induced  the  plaintiff  to  become  the  procurator  of  his  beiie- 
fice,  by  a  promise  to  save  him  harmless  for  the  occupancy,  secretly 
resigned  his  benefice,  and  the  plaintiff,  being  afterwards  vexed  for 
the  occupancy,  obtained  relief  by  subpoena. 

Both  in  equity '  and  at  law,  therefore,*  a  remediable  breach  of 
a  parol  promise  was  orisuially  conceived  of  as  a  deceit;  that  is, 
a  tort.  Assumpsit  was  in  several  instances  distinguished  frcnn 
contract.'  By  a  natural  transition,  however,  actions  upon  parol 
promises  came  to  be  regarded  as  actions  ex  contractu.*  Damages 
were  soon  assessed,  not  upon  the  theory  of  reimbursement  for  the 

'  a  C«l.  Ch.  n.  •  I  CiO.  Ch.  xu. 

*  An  action  on  the  cue  ms  allowed  under  simikr  dicuautances  In  1505,  Anon., 
Cro.  El.  7g  (cited). 

»  Y.  B.  8  Ed.  IV.  4,  pL  II,  '  Y.  B.  ii  Hen.  VH.  aa  b,  13,  34  b. 

*  'nie  Chancellot  (Stuungton)  Myi,  it  Ii  tnie,  thAt  a  Eubp«£Da  will  lie  against  a 
carpenter  for  breach  of  hk  pcomiae  to  build.  But  ndtha  tUs  remaik  nor  the  state- 
ment in  Diverutie  of  Courts,  Chancerie,  justiSes  a  belief  that  equity  ever  enforced 
giatuitoui  parol  promlxa.  But  see  Holmes,  i  L.  Q.  Rev.  173,  173;  Salmond,  3  L.  Q. 
Rev.  173.  The  i»actice  of  decieeiDg  qiedfic  petfoimance  of  any  promises  can  hardly 
be  much  older  than  the  middle  of  the  sixteenth  century.  Bro.  Abr.  Act.  on  Case,  pL 
71  [Specific  Performance  of  ContiBCt,  imfra].  The  Invalidity  of  a  imrfiMi  pactum  waa 
clearly  stated  by  Saint-Gennain  In  1531.  Doct  ft  St  Dial.  II.  Ch.  11,  13,  and  14. 
See  a  similar  itatement  In  A  Uttle  Treatise  Concerning  Writs  of  Subpcma,  Doct.  ft  St., 
i8th  ed.,  Appendix,  17;  Harg.  L.  Tr.  334,  which  was  written  shortly  after  1513. 

'  Y.  B.  37  Hen.  VIU.  94,  as,  pi.  3;  Kdoiham  r.  WtHUngton,  a  Leon.  124;  Banks  «. 
Tbwaites,  3  Leon.  73;  ShandiMi  1.  Sinqison,  Cro.  El.  S80;  Sands  v.  TrevIHan,  Cro.  Car. 
107;  DocL  ft  St.  Dial.  II.  Ch.  13  and  14;  Bret  * .  J.  S.,  Cro.  El.  756;  MiUes  f .  Milks, 
Cc0.CaT.a4r;  JoTdanf.Thontklns,6Mod.  77.  Omtract  originally  meant  irtiat  we  now 
caO  a  real  amtract,  that  li,  a  contiact  aiiring  faun  the  receq>t  of  a  quid  fro  quo,  in 
other  words,  a  debL   See  S  Harvard  Law  Review,  153,  n.  3. 

■  WilUanu  f.  Hide,  Palm.  548,  541^  Winal  *.  Biaod,  i  Lev.  165. 
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loss  of  the  thing  given  for  the  promise,  but  upon  the  principle  of 
compensation  foi  the  failure  to  obtain  the  thing  promised.  Again, 
the  liability  for  a  tort  ended  with  the  life  of  the  wrongdoer.  But 
after  the  struggle  of  a  century,  it  was  finally  decided  that  the  per< 
sonal  representatives  of  a  deceased  person  were  as  fully  liable  for 
his  assumpsits  as  for  his  covenants.'  Assump^t,  however,  long 
retained  certun  traces  of  its  delictual  ori^.  lite  plea  of  not 
guilty  was  good  after  verdict,  "because  there  is  a  disceit  alleged."  ■ 
Chief  Baron ,  Gilbekt  explains  the  comprehensive  scope  of  the 
general  issue  in  assumpsit  by  the  fact  that  "the  gist  of  the  action 
is  the  fraud  and  delusion  that  the  defendant  hath  offered  the  plain- 
tiff  in  not  performing  the  promise  he  had  made,  and  on  relying 
on  which  the  plaintiff  is  hurt." '  This  allegation  of  deceit,  in  the 
familiar  form:  "Yet  the  said  C.  D.,  not  regarding  his  said  promise, 
but  contriving  and  fraudulently  intending,  craftily  and  subtly,  to 
deceive  and  defraud  the  plaintiff,"  etc.,*  which  persisted  to  the 
present  century,  is  an  unmistakable  mark  of  the  genealogy  of  the 
action.  Finally,  the  consideration  must  move  from  the  plaintiff 
to-day,  because  only  he  who  had  incurred  detriment  upon  the  faith 
of  the  defendant's  promise,  could  maintain  the  action  on  the  case 
for  deceit  in  the  time  of  Henry  VII. 

The  view  here  advanced  as  to  the  origin  of  q>ecial  assumpsit, 
although  reached  by  an  independent  process,  accords  with,  it  will 
be  seen,  and  confirms,  it  is  hoped,  the  theory  first  advanced  by 
Judge  Habx. 

The  origjn  of  iitdebiiatus  assumpsit  may  be  explained  in  a  few 
words:  Slade's  case,'  decided  in  1603,  is  commonly  thought  to  be  the 
source  of  this  action.'  But  this  is  a  misapprehension.  Indebitatus 
assumpsit  upon  an  ejq)ress  promise  is  at  least  sixty  years  older  than 
Slade's  case.'    The  evidence  of  its  existence  throughout  the  last 


'  L^Bte  e.  Pmchkm,  9  Rep.  86;  Sanden  t.  Esterby,  Cto.  Jac  417- 

*  Corby  ».  Brown,  Cm.  EL  470;  Elrington  r.  Doahant,  i  Lev.  14a. 
■  Conunon  Pleas,  53. 

'  la  Impey's  King's  Bench,  sth  ed.,  4S6,  the  pleader  is  directed  to  omit  these  words 
In  declaring  agaiiut  a  Peer:  "For  the  Lords  have  adjudged  it  a  veiy  Ugh  ccmtempt  and 
misdenteanoT,  in  any  person,  to  chaige  them  with  any  spedei  of  fraud  or  deceit." 

*  4Rq>.  gia;  Yeh.  11;  Moore,  433, 667. 

*  Langdell,  Cont.  t  48;  Pollock,  ConL,  4th  ed.,  144;  Hare,  Coot  ijG,  137;  Sal' 
mood,  3  L.  Q.  Rev.  179. 

*  Br.  Abr.  Act  on  Caae,  pi.  los  (iS4>)- 
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half  of  the  siiteenth  century  is  conclusive.  TTiere  is  a  note  by 
Brooke,  who  died  in  1558,  as  follows:  "Where  one  is  indebted  to 
me,  and  he  promises  to  pay  before  Michaebnas,  I  may  have  an 
action  of  debt  on  the  contract,  or  an  action  on  the  case  on  the 
promise."  >  In  Manwood  t.  Burston '  (1588),  Manwood,  C.  B., 
q>eaks  of  "  three  manners  of  considerations  upon  which  an  assump- 
sit may  be  grounded:  (i)  A  debt  precedent,  (2)  where  he  to 
whom  such  a  promise  is  made  is  damnified  by  doing  anything,  or 
spends  his  labor  at  the  instance  of  the  promisor,  althoi^  no 
benefit  comes  to  the  promisor  ...  (3)  or  there  is  a  present 
conaderation." '  i» 

The  Queen's  Bench  went  even  further.  In  that  court  proof  of  a 
ample  contract  debt,  without  an  express  prtnnise,  would  support 
an  indebitatus  assumpsit.*  The  other  courts,  for  many  years,  re- 
sisted this  doctrine.  Judgments  against  a  debtor  in  the  Queen's 
Bench  upon  an  implied  assump^t  were  several  times  reversed  in 
the  Exchequer  Chamber.'  But  the  Queen's  Boich  refused  to  be 
bound  by  these  reversals,  and  it  is  the  final  triumph  of  that  court 
that  is  signalized  by  Slade's  case,  in  which  the  jury  found  that 
"  there  was  no  other  promise  or  assumption,  but  only  the  said  bar- 
gain; "  and  yet  all  the  judges  of  England  resolved  "  that  every  con- 
tract executory  implied  an  assumpsit." 

'  ItuMntatus  assumpsit,  luUike  special  assumpsit,  did  not  create 
a  new  substantive  right;  it  was  primarily  only  a  new  form  of  pro- 
cedure, whose  introduction  was  fadhtated  by  the  same  drcimi- 
stances  which  had  already  made  Case  concurrent  with  Detinue. 
But  as  an  eqiress  assump^t  was  requisite  to  charge  the  bailee,  so 
it  was  for  a  long  time  indiq>»isable  to  chai^  a  dditor.  The  bams 
or  cause  of  the  action  was,  of  course,  the  same  as  the  basis  of  debt, 
».  «.,  quid  pro  quo,  or  boiefit    This  may  ocplain  the  inveterate 


*  Br.  Abi.  Act  on  Cue,  pL  5.  '"  *  a  Leon.  103,  m4- 

■  Sec  furtbu,  Awnt.  (B.  R.  157a},  DaL  i^,  pL  3s;  Pulnunt'i  oue  (C.  B.  1585),  4 
Leon,  a;  Anon.  (C.  B.  1587),  Godb.  98,  pL  11;  Gill  •.  Hftrwood  (C.  B.  15S7),  i  LeoV. 
61.    It  wu  even  dedded  thftt  aaumptit  would  lie  iqxn  a  niliBeqiient  promise  to  pay  a  ^ 
precedent  debt  due  by  covenant.   Aahbnx^  «.  &Hipe  (B.  R.  1591)1  Cm.  EL  140.    But 
this  decision  wu  not  followed. 

*  EdwBids  V.  Bun  (1573),  Dal.  104;  Anon.  (1583),  Godb.  13;  EstrigKe  * .  Owies 
(1S89),  3  Leon.  MO. 

*  HinsM)  t.  Buiridge,  Moore,  701;  Tinges  t.  Beedxr,  Uone,  694;  Pummotu  t. 
Payne,  iSoott,  703;  Uaylaid  ff.  Kettor,  Mooce,  711. 
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practice  of  dining  conaderation  as  either  a  detriment  to  the 
plaintiff  or  a  benefit  to  the  defendant 

Promises  not  bang  tonding  of  themselves,  but  only  because  of 
the  detriment  or  the  debt  for  which  they  were  given,  a  need  was 
naturally  felt  for  a  single  word  to  ejq>res9  the  adcUtional  and  essen- 
tial requiate  of  all  parol  contracts.  No  word  was  so  apt  for  the  pur- 
pose as  the  word  "con^deration."  Soon  after  the  reign  of  Henry 
Vm.,  if  not  earlier,  it  became  the  practice  in  pleading  to  lay  all 
assumpats  as  made  in  amsideratione  of  the  detriment  or  debt.* 
And  these  words  became  the  peculiar  mark  of  the  technical  action 
of  assumpsU,  as  distinguished  Uota  other  actions  on  the  case  against 
surgeons  or  carpenters,  bailees  and  warranting  vendors,  in  which, 
as  we  have  seen,  it  was  still  customary  to  allege  an  undertaking  by 
the  defendant 

It  follows,  from  what  has  been  written,  that  the  theory  that  con- 
aderatioa  Is  a  "modification  of  quid  pro  quo"  is  not  tenable.  On 
the  one  hand,  the  consideration  of  mdebUatus  assumpsit  was  iden- 
tical with  quid  pro  quo,  and  not  a  modification  of  it.  On  the  other 
hand,  the  consideration  of  detriment  was  developed  in  a  field  of  the 
law  remote  from  debt;  and,  in  view  of  the  sharp  contrast  that  has 
always  been  drawn  between  q>edal  assumpsit  and  debt,  it  is  im- 
possible to  believe  that  the  baas  of  the  one  action  was  evolved 
from  that  of  the  other.* 

Nor  can  that  other  theory  be  admitted  by  which  consideration 
was  borrowed  from  equi^,  as  a  modification  of  the  Roman  "causa." 
Tlie  word  "consideration"  was  doubtless  first  used  in  equity;  but 
without  any  technical  significance  before  the  sdzteenth  century.* 
Consideration  in  its  essence,  however,  wheth^  in  the  form  of  det- 
riment or  debt,  is  a  common-law  growth.    Uses  ari^ng  upon  a 

t  Li  Joacdin  •.  Sheldon  (1557),  3  Leon.  4,  Hoore,  13,  B«n.  &  DftL  57,  pL  53,  B.  c., « 
promiK  is  dcKribed  u  nude  "io  conwkntiim  ol,"  etc  An  <a«iniiu>twn  of  the  orig- 
inal records  might  disdoM«ne&Tliei  use  of  these  technical  woids  in  ci>iuiectli»  with  tn 
UBumpat.  But  It  Ii  &  notewocU^  fact,  that  in  the  Tcpwta  of  the  haU-do»n  cues  of 
the  reign  of  Henry  VIII.  ind  Edwaid  VI.  the  word  "conndention"  doca  not  appear. 
In  Wbonrood  *.  Gibbooi  (1577),  GoUeib.  48,  i  Leon.  61  E.  c,  it  wsa  add  by  the  court 
to  be  "a  '■«''*i»9ii  conne  in  action  iq>on  the  caK  against  him,  hy  whom  the  debt  is 
due,  to  dedaie  without  any  woids  itt  amsidtrati«ne." 

*  See  also  Mr.  Sshnond'i  critidsm  of  thii  theory  in  3  L.  Q.  Kev.  178. 

»  31  Hen.  VI.  ntt  Abr.  Subp.  pi.  »3;  Foirier  t.  Iwardby,  i  CaL  Ch.  LXVni.; 
Pole  ».  Richard,  i  CaL  Ch.  UOCXVni.;  Y.  B.  30  Hen.  VU.  10,  pi.  ao;  Br.  Fcff.  al 
use,  pL  40i  BenL  &  DaL  16,  pL  m. 
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bargain  or  covenant  were  of  too  late  introduction  to  have  any  in- 
fluence upon  the  law  of  assumpsit.  Two  out  of  three  judges  ques- 
tioned their  validity  in  1505,  a  year  after  assumpsit  was  definitively 
established.'  But  we  may  go  further.  Not  only  was  the  consid- 
eration of  the  common-law  action  of  assumpsit  not  borrowed  from 
equity,  but,  on  the  ccmtrary,  the  consideration,  which  gave  validity 
to  parol  uses  by  barg^  and  agreement,  was  borrowed  from  the 
common  law.  Ilie  bargain  and  sale  of  a  use,  as  well  as  the  agree- 
ment to  stand  sased,  were  not  executory  contracts,  but  convey- 
ances. No  action  at  law  could  ever  be  brought  against  a  bargainor 
or  covenantor.*  The  absolute  owner  of  land  was  conceived  of  as 
havii^  in  himself  two  dis^ct  things,  the  seisin  and  the  use.  As 
he  might  make  livery  of  seisin  and  retain  the  use,  so  he  was  per- 
mitted, at  last,  to  grant  away  the  use  and  keep  the  seisin.  The 
grant  of  the  use  was  furthermore  assimilated  to  the  grant  of  a 
chattel  or  money.  A  quid  pro  quo,  or  a  deed,  being  essential  to 
the  transfer  of  a  chattel  or  the  grant  of  a  debt,'  it  was  required 
also  in  the  grant  of  a  use.  Equity  might,  conceivably,  have  en- 
forced uses  wherever  the  grant  was  by  deed.  But  the  chancellors 
declined  to  carry  the  innovation  so  far  as  this.  They  enforced 
only  those  gratuitous  covenants  which  tended  to  "the  establish- 
ment of  the  house"  of  the  covenantor;  in  other  words,  covenants 
made  in  consideration  of  blood  or  marriage. 

'  Y.  B.  »  Hen.  VII.  18,  pL  30.  The  conaiderfttkin  of  blood  wu  not  aufficicnt  to 
cie&te  a  use,  until  the  dedwm,  in  1565,  of  ShairLngtoQ  t.  Strotton,  Plow.  195.  la 
ij33  Hales  a»id:  "A  man  oumot  change  a  use  by  a  covtnant  which  is  executed  before, 
as  to  covenant  to  bee  seised  to  the  uie  of  W.  S.  because  that  W.  S.  is  his  Co^;  oi  be- 
cause that  W.  S.  bef(M«  gave  to  him  twenty  pound,  except  the  twen^  pound  was  ^ven 
to  have  the  sante  lAnd.  But  otherwise  of  a  condderaticn,  present  01  future,  for  the 
same  purpose,  as  for  one  hundied  pounds  paid  for  the  Land  loKpore  contaiiionis,  or  to 
be  paid  at  a  future  day,  ot  for  to  marry  his  daughter,  or  the  like."  Bio.  Abr.  Fcff. 
aluse,  54. 

'  Plow.  198,  308;  BuiHey  t.  Simonds,  Wind),  35-37,  59,  61;  Hore  v.  Dii,  i  Sid. 
as,  17;  Pybus  ».  Mitford,  1  Lev.  75,  77. 

■  Tliat  a  debt  u  wggcticA  by  Profrasw  Langddl  (Contracts),  {  roo,  was  regarded 
as  a  grant,  finds  sticng  confiimation  in  the  fact  that  Drt>t  was  the  exdiwve  remedy 
ap<Mi  a  covenant  to  pay  money  down  to  a  late  period.  Chawner  t.  Bowes,  Godb. 
ai7.     See  also  i  R(dL  Abt.  518,  pL  1  and  3;  Brown  i.  Hancock,  HetL  no,  in,  pet 
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LECTURE  XIV, 
IMPLIED  ASSUMPSIT.* 

Nothing  impresses  the  student  of  the  CommoQ  Law  more  than 
its  extraordinary  conservatism.  The  reader  will  easily  call  to  mind 
numerous  rules  in  the  law  of  Real  Property  and  Pleading  which 
illustrate  the  persbtency  of  archaic  reverence  for  form  and  of 
scholastic  methods  of  interpretation.  Sut  these  same  character- 
istics win  be  foimd  in  abnost  any  branch  of  the  law  by  one  who 
carries  his  investigations  as  far  back  as  the  beginning  of  the  seven- 
teenth century.  Hie  history  of  Assumpsit,  for  example,  although 
the  fact  seems  to  have  eso^ied  general  observation,  furnishes  a 
convincing  illustration  of  the  vitality  of  mediseval  conceptions. 

We  have  had  occasion,  in  the  preceding  lecture,  to  see  that  an 
express  assumpsit  was  for  a  long  time  essential  in  the  actions  of 
tort  against  surgeons  or  carpenters,  and  bailees.  It  also  appeared  I 
that  in  the  action  of  tort  for  a  false  warranty  the  vendor's  affirma-  J 
tion  as  to  quality  or  title  was  not  admissible,  before  the  time 
of  Lord  Holt,  as  a  substitute  for  an  express  undertaking.  We 
are  quite  prepared,  therefore,  to  find  that  the  action  of  assump- 
sit proper  was,  for  generations,  maint^able  only  upon  an  e:q]ress 
promise.  Fiuthermore,  assiunpsit  would  not  lie  in  certain  cases 
even  thou^  there  were  an  eipress  promise.  For  sample,  a  de- 
fendant  who  promised  to  pay  a  sum  certain  in  exchange  for  a  quid 
pro  quo  was,  before  Blade's  case,*  chargeable  only  in  debt  unless  he 
made  a  second  promise  to  pay  the  debt. 

It  was  only  by  degrees  that  the  scqpe  of  the  action  was  enlarged. 
The  extension  was  in  three  directions.  In  the  first  place,  Indebi-  j 
talus  Assumpsit  became  concurrent  with  debt  upon  a  simple  con-  \ 
tract  in  all  cases.  Secondly,  proof  of  a  promise  implied  in  fact,  that  1 
is,  a  promise  inferred  from  circumstantial  evidence,  was  at  length  | 
deemed  sufficient  to  support  an  action.    Finally,  Indebitatus  As-  j 

■  Reprinted  by  penniaakMi  from  a  Hirv&rd  Law  Review  53,  wttH  manuaoipt  ad- 
djtkms  by  the  author. 
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isumpsit  became  the  appropriate  form  of  action  upoa  constructive 
obligations,  or  quad-contracts  for  the  payment  of  money,  lliese 
three  developments  will  be  considered  separately. 

Although  Indebitatus  Assumpsit  upon  an  ejqiress  promise  was 
valuable  so  far  as  it  went,  it  could  not  be  resorted  to  by  plaintiffs  in 
the  majority  of  cases  as  a  protection  from  wager  of  law  by  their 
debtors.  For  the  promise  to  be  proved  must  not  only  be  express, 
but  subsequent  to  the  debt.  In  an  anonymous  case,  in  1573, 
Manwood  objected  to  the  count  that  the  plaintiff  "ought  to  have 
said  quod  postea  assumpsit,  for  if  he  assumed  at  the  time  of  the  coa< 
tract,  then  debt  lies,  and  not  assumpsit;  but  if  he  assumed  after  the 
contract,  then  an  action  lies  upon  the  assumpsit,  otherwise  not,  quod 
Whiddon  and  Sodthcote,  JJ.,  with  the  assent  of  Catun,  C.  J., 
concesserttnt."  '  The  consideration  in  this  class  of  cases  was  accord- 
in^y  described  as  a  "debt  precedent."  *  The  necessity  of  a  subse- 
quent promise  is  conspicuously  shown  by  the  case  of  Maylard  v. 
Kester.*  The  allegations  of  the  count  were,  that,  in  consideration 
that  the  plaintiff  would  sell  and  deliver  to  the  defendant  certain 
goods,  the  latter  promised  to  pay  therefor  a  certain  price;  that  the 
plaintiff  did  sell  and  deliver  the  goods,  and  that  the  defendant  did 
not  pay  according  to  his  promise  and  undertaking.  The  plaintiff 
had  a  verdict  and  judgment  thereon  in  the  Queen's  Bench;  but  the 
judgment  was  reversed  in  the  Exchequer  Chamber  "because  debt 
lies  properly,  and  not  an  action  on  the  case;  the  matter  proving  a 
perfect  sale  and  contract." 

What  was  the  peculiar  significance  of  the  subsequent  promise? 
Why  should  the  same  courts  which,  for  sixty  years  before  Blade's 
case,  sanctioned  the  action  of  assumpsit  upon  a  promise  in  con- 
sideration of  a  precedent  debt,  refuse,  during  the  same  period,  to 
allow  the  action,  when  the  receipt  of  the  quid  pro  quo  was  contem- 
poraneous with  or  subsequent  to  the  promise?  The  solution  of 
this  puzzle  must  be  sought,  it  is  believed,  in  the  nature  of  the  ac- 
tion of  debt  A  simple  ointract  debt,  as  well  as  a  debt  by  specialty, 
was  originally  conceived  of,  not  as  a  contract,  in  the  modem  sense 
of  the  term,  that  is,  as  a  promise,  but  as  a  grant.*  A  bargain  and 
sale,  and  a  loan,  were  exchanges  of  values.    The  action  of  debt, 

»  DiL  84,  pL  3S.  _ 

'  MknwQod  *.  Buiitoii,  i  Leon.  303,  304. 

■  Moore,  711  (1601).  *  See  Langdell,  ContiacU,  S  100. 
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as  several  writers  have  remaiked,  was  a  real  rather  than  a  per- 
sonal action.  The  judgment  was  not  for  damages,  but  for  the 
recovery  of  a  debt,  regarded  as  a  res.  This  conception  of  a  debt 
was  clearly  expressed  by  Vauc^an,  J.,  who,  some  seventy  years 
after  Slade's  case,  ^poke  of  the  action  of  assumpsit  as  "much  in- 
ferior and  ignobler  than  the  acticm  of  debt,"  and  diaracterized  tlie 
rule  tliat  every  contract  executory  implies  a  promise  as  "a  false 
gloss,  thereby  to  turn  actions  of  debt  into  actions  on  the  case;  for 
contracts  of  debt  are  reciprocal  grants."  ' 

Znasmudi  as  the  simple  contract  debt  had  been  created  frcnn 
time  immemorial  by  a  promise  or  agreement  to  pay  a  definite 
amount  of  money  in  exchange  for  a  quid  pro  quo,  the  courts  could 
not  allow  an  action  of  assump^t  also  upon  such  a  promise  or  agree- 
ment, without  admitting  that  two  I^;al  relations,  ftmdamentally 
distinct,  might  be  produced  by  one  and  the  same  set  of  words. 
This  implied  a  liberality  of  interpretation  to  which  the  lawyers  of 
the  sixteenth  century  had  not  generally  attained.  To  them  it 
seemed  more  natural  to  consider  that  the  force  of  the  words  <A^ 
agreement  was  spent  in  creating  the  debt.  Hence  the  necessity  of 
a  new  promise,  if  the  creditor  desired  to  charge  his  debtor  in 
assumpsit. 

As  the  actions  of  assumpsit  multiplied,  however,  it  would  natu- 
rally become  more  and  more  difficult  to  discriminate  between 
promises  to  pay  money  and  promises  to  do  other  things.  The  rec- 
ognition of  an  agreement  to  pay  money  for  a  quid  ^a  jw)  in  its 
double  aspect,  that  is,  as  being  both  a  grant  and  a  promise,  and 
the  ccaisequent  admissU)ih'ty  of  assimipsit,  with  its  procedural  «.- 
advantf^es,  as  a  concurrent  remedy  with  debt  were  inevitable.  It 
was  accordingly  resolved  by  all  the  justices  and  barons  in  Slade's 
case,  in  1603,  although  "there  was  no  other  promise  or  assumption 
but  the  said  bai^ain,"  that  "every  contract  executory  imports  in 
itself  an  assumpsit,  for  when  one  agrees  to  pay  money,  or  to  de- 
liver anything,  thereby  he  assimies  or  promises  to  pay  or  deliver 
it;  and,  therefore,  when  one  sells  any  goods  to  another,  and  agrees 
to  deliver  them  at  a  day  to  come,  and  the  other,  in  consideration 
thereof,  agrees  to  pay  so  much  money  at  such  a  day,  in  that  case 

'  Edgecmnb  t.  Dee,  Vftugh.  89,  loi.  Si  bomme  countut  rimplemeiit  d'lm  gnuinte 
d'un  dette,  Q  ne  seiTit  m>T  lesceu  muoi  eq>ecialte"  pci  Soaishall,  J.,  Y.  B.  ti  &  11 
Ed.  in.  587. 
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both  parties  may  have  an  action  of  debt,  or  an  action  on  the  case 
on  assumpsit,  for  the  mutual  ezecutoiy  agreement  of  both  parties 
imports  in  itself  reciprocal  actions  upon  the  case  as  well  as  actions 
of  debt."  Inasmuch  as  the  judges  were  giving  a  new  interpreta- 
tion to  an  old  transaction,  ^ce  they,  in  pursuance  of  the  presumed 
intention  of  the  parties,  were  woiUng  out  a  promise  from  words  of 
agreement  which  had  hitherto  been  conceived  of  as  sounding  only 
in  grant,  it  was  not  unnatural  that  they  should  speak  of  the  promise 
thus  evolved  as  an  "implied  assumpsit."  But  the  promise  was  in 
no  sense  a  fiction.  The  fictitious  assumpsit,  by  means  of  which  the 
action  of  Indebitatus  Assumpsit  acquired  its  greatest  expansion, 
was  an  innovation  toany  years  later  than  Slade's  case. 

The  account  just  given  of  the  development  of  Indebitatus  As- 
sumpsit, although  novel,  seems  to  find  confirmation  in  the  parallel 
development  of  the  action  of  covenant.  Strange  as  it  may  seem, 
covenant  was  not  the  normal  remedy  upon  a  covenant  to  pay  a 
definite  amount  of  money  or  chattels.  Such  a  covenant  being  re- 
garded as  a  grant  of  the  money  or  chattels,  debt  was  the  ^pro- 
priate  action  for  their  recovery.^  The  writer  has  discovered  no 
case  in  whidi  a  plaintiff  succeeded  in  an  action  of  covenant,  where 
the  claim  was  for  a  sum  certain,  antecedent  to  the  seventeenth 
century;  but  in  an  action  of  debt  upon  such  a  claim,  in  the  Queen's 
Bench,  in  1585,  "it  was  holden  by  the  court  that  an  action  of  cove* 
nant  lay  upon  it,  as  well  as  an  action  of  debt,  at  the  election  of 
the  plaintiff."  *  The  same  right  of  election  was  conceded  by  the 
court  in  two  cases  *  in  1609,  in  terms  which  indicate  that  the  privi- 
lege was  of  recent  introduction.  It  does  not  appear  in  what  court 
these  cases  were  decided;'  but  it  seems  probable  that  they  were 
in  the  King's  Bench,  for,  in  Chawoer  v.  Bowes,*  in  the  Common 
Bench,  four  years  later,  Wakbuhton  and  NiCHOtS,  JJ.,  said:  "If 
a  man  covenant  to  pay  £10  at  a  day  certain,  an  action  of  debt  lieth 

>  Anon.  (1591),  t  Leon.  308.  "Ptr  Curiam.  If  one  covenant  to  psy  me  taoL 
Bt  such  a  day,  an  action  of  debt  lieth;  aferiiori  where  the  wonb  of  the  deed  aie  cove- 
nant and  grant,  for  the  word  covenant  sometimes  sounds  in  covenant,  sometimes  in 
contract  secundttm  tiibjedam  maltriam." 

■  Anon.  (1585),  3  Leon.  iig. 

•  Anon.,  I  Roll.  Abr.  518,  pL  3;  Strong  t.  Watts,  1  Kirfl.  Abr.  si8,  pi.  a.   See  also 

Mordants. Watts, Brownl.  19;  Antm., Sty. 31:  F«re», .Sty.iaj;  Ntxiice's Case, 

Bard.  178. 

*  Godb.  117. 
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fot  the  money,  and  not  an  action  of  covenant."  As  late  as  1628, 
in  the  same  court,  Brkkeley,  Serjeant,  in  answer  to  tlie  objection 
that  covenant  did  not  lie,  but  debt,  against  a  defendant  who  had 
covenanted  to  perfonn  an  agreement,  and  had  obliged  himself  in 
a  certain  sum  for  its  performance,  admitted  that,  "if  a  covenant 
had  been  for  £30,  then  debt  only  lies;  but  here  it  is  to  perform  an 
agreement."'  Precisely  when  the  Common  Bendi  adopted  the 
practice  of  the  King's  Bench  it  is,  perhaps,  impossible  to  discover; 
but  the  diange  was  probably  effected  before  the  end  of  the  reign 
of  Charles  I.» 

That  covenant  became  concorreDt  with  debt  on  a  spedalty  so  , 
many  years  after  assumpdt  was  allowed  as  a  substitute  for  debt  on 
a  simple  contract,  was  doubtless  due  to  the  fact  that  there  was  no 
wager  of  law  in  debt  on  a  sealed  obI%atioD. 

Although  the  right  to  a  trial  by  jury  was  the  principal  reason 
for  a  creiMtor's  preference  for  Indebitatus  Assumpsit,  the  new  ac- 
tion very  soon  gave  plaintiffs  a  privilege  which  must  have  con- 
tributed greatly  to  its  popularity.  In  declaring  in  debt,  except 
possibly  upon  an  account  stated,  the  pl^tiff  was  required  to  set 
forth  his  cause  of  action  with  great  particularity.  Thus,  the  count 
in  debt  must  state  the  quantity  and  description  of  goods  sold,  with 
the  details  of  the  price,  all  the  particulars  of  a  loan,  the  names  of 
the  persons  to  whom  money  was  paid  with  the  amounts  of  each 
payment,  the  names  of  the  persons  from  whom  money  was  re- 
ceived  to  the  use  of  the  plaintiff  with  the  amounts  of  each  rempt, 
the  predse  nature  and  amount  of  services  rendered.  In  Indebi- 
Urius  Assumpsit,  on  the  other  hand,  the  debt  being  laid  as  an  in- 
ducement or  conveyance  to  the  assumpsit,  it  was  not  necessary  to 
set  forth  all  the  details  of  the  transaction  from  which  it  arose.  It 
was  enough  to  allege  the  general  nature  of  the  indebtedness^  as  for 
goods  sold,'  money  lent,'  money  paid  at  the  defendant's  request,* 
mcmey  bad  and  received  to  the  pluntifi's  use,'  work  and  labor  at 


:,  Hetl.  no.  III. 

*  Plaintiff  hkd  opdoD  of  debt  at  CDveiunt  for  rent  b  C.  B.  in  1600.    Skklemore 
r  Simonda,  Cro.  El.  797.    But  debt  would  lie  for  rent  Kserved  aput  from  covenant. 

*  Hughes  *.  Rowbotham  (1591),  Poph.  30,  31;  Woodford  u.  Deacon  (160S),  Cn>. 
Jtc.  306;  Gardina  v.  BelUngham  (1611),  Hob.  5,  i  RoIL  R.  34,  s.  c 

*  Rooke  V.  R«ike  (1610),  Cro,  Jac  345,  Yelv.  175,  s.  c. 

*  Rooke  t.  Rooke,  supra;  Moore  *.  Moore  (1611),  i  Bulst.  169. 

*  Batnngton  •.  Lambert  (1616),  Mooie,  854. 


d  by  Go  Ogle 


1 54  LECTURES  ON  LEGAL  HISTORY. 

the  defendant's  request,'  or  upon  an  a(xount  stated,*  and  that  the 
defendant  being  so  indebted  promised  to  pay.  This  was  the  origin 
of  the  common  counts. 

In  all  the  cases  thus  far  considered  there  was  a  definite  bargain 
or  agreement  between  the  plaintiff  and  defendant.  But  ingtymrs, 
of  course,  occurred  in  which  the  parties  did  not  reduce  their  trans- 
actions to  the  form  of  a  distinct  bar^iin.  Services  would  be  ren- 
dered,  for  example,  by  a  tailor  or  other  workman,  an  innkeeper  or 
common  carrier,  without  any  agreement  as  to  the  amount  of  ohq- 
pensation.  Such  cases  present  no  difficulty  at  the  present  day, 
but  for  centuries  there  was  no  common-law  action  by  whidi  omi- 
pensation  could  be  recovered.  Debt  could  not  be  maintained,  for 
that  action  was  always  for  the  recovery  of  a  liquidated  amount.* 
Assumpsit  would  not  tie  for  want  of  a  promise.  There  was  con- 
fessedly no  express  promise;  to  raise  by  implication  a  promise  to 
pay  as  much  as  the  plamtiff  reasonably  deserved  for  his  goods  or 
services  was  to  break  with  the  most  venerable  traditions.  The 
lawyer  of  to-day,  familiar  with  the  ethical  character  of  the  law  as 
now  administered,  can  hardly  fail  to  be  startled  when  he  discovers 
how  slowly  the  conception  of  a  promise  implied  in  fact,  as  the 
equivalent  of  an  express  promise,  made  its  way  in  our  law. 

There  seems  to  have  been  no  recognition  of  the  right  to  sue 
upon  an  imphed  quantum  meruit  before  1609.  The  irmkeeper  was 
the  first  to  profit  by  the  innovation.  Reciprocity  demanded  that, 
if  the  law  irr^x>sed  a  duty  upon  the  irmkeeper  to  receive  and  keep 
safely,  it  should  also  imply  a  promise  on  the  part  of  the  guest  to 
pay  what  was  reasonable.*  The  tailor  was  in  the  same  case  with 
the  innkeeper,  and  his  ri^t  to  recover  upon  a  quantum  meruit  was 
recognized  in  1610.*    Shepfabd,*  citing  a  case  of  the  year  1632, 

>  RuskU  «.  Conina  (i66g),  t  Sid.  41s,  t  Mod.  8,  t  Vent.  44,  a  Keb.  55a,  s.  c 

*  Briiuley  «.  Putridge  (t6tt).  Hob.  SS;  Vak  •.  EgUa  (1605),  Yehr.  70,  Cro.  Jac  69. 

*  "If  Ibringdoth  toatoilor  toli«ve*dottkm*de,lf  theprioeMDOtaaoCTtainedbe- 
forehud  that  I  sIuU  pay  for  the  irork,  he  shall  not  have  an  action  against  me."  Y.  B. 
ta  Ed.  IV.  9,  {^  31,  per  Bbian,  C.  J.  To  the  lame  effect,  Young  ■.  Ashbwnhain  (1587), 
3  Le(»i.  t6i;  Maatm  t.  Welland  (16S8),  Skin.  13S,  2^a. 

*  "It  is  an  implied  promise  of  cverj'  part,  that  b,  ot  the  part  of  the  iimkecper,  tliat 
he  will  preserve  tlie  goods  of  his  gatsst,  and  of  the  port  irf  tlte  guest,  that  be  will  pay 
all  dudes  and  charges  which  he  caused  in  the  bouse."  Waibrooke  r.  Griffin,  3  Brownl, 
a54,  Moore,  876,  877,  s.  c- 

*  Six  Cajpenten'  Case,  8  Rep.  147  a.  But  the  statement  tltat  the  tailor  could  re- 
cover in  debt  is  ocoitradicted  by  precedent  and  following  authorities. 

'  Actions  on  the  Case,  ad  ed.,  50.   Shq>p.  Faithf.  CounieUor,  ad  ed.,  11  j. 
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says:  "If  one  bid  me  do  woik  for  him,  and  do  not  promise  any- 
thing  for  it;  in  that  case  the  law  implieth  the  promise,  and  I  may 
sue  for  the  wages."  But  it  was  only  four  years  before  that  the 
court  in  a  similar  case  were  of  opinion  that  an  action  lay  if  the 
party  either  before  or  alter  the  services  rendered  promised  to  pay 
for  them,  "but  not  without  a  special  pnmiise." '  In  Nichob  v. 
Mote  *  (1661)  a  common  carrier  resist€»l  an  action  for  negUgence, 
because,  no  price  for  the  carriage  being  agreed  upon,  he  was  without 
remedy  against  the  bailor.  The  couit,  however,  answered  that 
"the  carrier  may  declare  upon  a  quantum  meruit,  like  a  tailor,  and 
therefore  shall  be  charged.'"  As  late  as  1697,  Powell,  J.,  speak- 
ing of  the  sale  of  goods  for  so  much  as  they  were  worth,  thought 
it  worth  while  to  add:  "And  note  the  very  taking  up  of  the  goods 
implies  such  a  contract."  * 

The  light  of  one,  who  signed  a  bond  as  surety  for  another  with- 
out insisting  upon  a  coimter  bond  or  express  promise  to  save 
harmless,  to  charge  his  principal  upon  an  implied  contract  of  in- 
demnity, was  developed  nearly  a  century  later.  In  Bosden  s. 
Thinne '  (1603)  the  plaintiff  at  the  defendant's  request  had  exe- 
cuted a  bond  as  surety  for  one  F.,  and  had  been  cast  in  a  judgment 
thereon.  The  judges  all  agreed  that  upon  the  first  request  only 
assumpsit  did  not  lie,  Yelvestok,  J.,  adding:  "For  a  bare  request 
does  not  imply  any  promise,  as  if  I  say  to  a  merchant,  I  pray  trust 
J.  S.  with  £100,  and  he  does  so,  this  b  of  his  own  bead,  and  he 
shall  not  dbarge  me,  unless  I  say  I  will  see  you  paid,  or  the  like." 
The  absence  of  any  remedy  at  law  was  conceded  in  1662.'  It  was 
said  by  Buller,  J.,  in  Toussaint  v.  Martinnant,^  that  the  first  case  in 
which  a  sure^,  who  had  paid  the  creditor,  succeeded  in  an  action 
at  law  against  the  principal  for  indemnity,  was  before  Gould,  J.,' 
at  Dorchester,  "which  was  decided  on  equitable  grounds."  The  in- 
novation seems  to  be  due,  however,  to  Lord  Mansfield,  who  ruled 
in  favor  of  a  surety  in  Decker  v.  Pope,  in  1757,  "observii^  that 

■  Thunby  1.  Wairen,  W.  Jonei,  loS. 

■  I  Sd.  36.    See  also  Bowm  *.  Sudford  (1689),  per  Ems,  J. 

■  The  defndut'B  (Ejection  wu  liniilaT  to  the  one  niaed  in  Y,  B.  3  Hen.  VI.  36, 
1^33- 

•  Hayinud  v.  Davenport,  Comb.  416.  '  Yelr.  40. 

*  Soott  *.  StqtIieiiBon,  i  Lev.  71,  i  Sid.  89,  B.  c  But  tee  Sh^ip.  Act.  on  Cue,  id 
ed.,  49;  Sliqip.  Faithf.  Coun*.,  ad  ed.,  134. 

'  a  T.  R.  100,  105.  ■  JuUke  of  the  Common  Pleas,  1763-1794. 
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when  a  debtor  dedies  another  person  to  be  bound  with  him  or  for 
him,  and  the  surety  is  afterwards  obliged  to  pay  the  debt,  this  is  a 
sufficient  consideration  to  raise  a  promise  in  law."  * 

The  late  development  of  the  implied  contract  to  payguanium 
meruit,  and  to  indemnify  a  surety,  would  be  the  more  surprising, 
but  for  the  fact  that  equity  gave  relief  to  tailors  and  the  like,  and 
■^  to  sureties  long  before  the  common  law  helped  than.  Spence, 
although  at  a  loss  to  account  for  the  jurisdiction,  mentions  a  suit 
brought  in  Chanceiy,  in  1567,  by  a  tailor,  to  recover  the  amount 
due  for  clothes  furnished.  The  suit  was  referred  to  the  queen's 
tailor,  to  ascertain  the  amount  due,  and  upon  his  report  a  decree 
was  made,  llie  learned  writer  adds  that  "there  were  suits  for 
wages  and  many  others  of  Uke  nature."  *  A  surety  who  had  no 
counter  bond  filed  a  bill  against  his  principal,  in  1633,  in  a  case 
which  would  seem  to  have  been  one  of  the  earUest  of  the  kind,  for 
the  reporter,  after  stating  that  there  was  a  decree  for  the  plaintiff, 
adds  "quod  nota."* 

The  account  just  g^ven  of  the  promise  implied  in  fact  seems  to 
throw  much  light  upon  the  doctrine  of  "executed  consideration." 
One  who  had  incurred  a  detriment  at  the  request  of  another,  by 
rendering  service,  or  by  becomii^  a  surety  with  the  reasonable 
expectation  of  compensation  or  indemnity,  was  as  fully  entitled, 
in  point  of  justice,  to  enforce  his  claim  at  law,  as  one  who  had 
acted  in  a  limilnr  way  upon  the  faith  of  an  express  promise.  Noth- 
ing was  wanting  but  an  express  assumpsit  to  make  a  perfect  cause 
'.,  of  action.    If  the  defendant  saw  fit  to  make  an  express  assumpsit 

<  I  Sd.  N.  P.,  ijtli  cd.,  91.  "F<»mtfl3r  it  wu  thouglit  that  the  remedy  was  only 
in  equity;  but  in  tliat  cast  [Ezoo  t.  Paitridge  (1799),  8  T.  R.  310]  it  was  held  that  il 
one  in  the  nature  of  a  surety  paid  a  debt,  he  might  bring  an  action  against  the  parties 
liable  tor  the  debt.  Until  I  became  acquainted  with  that  cbx,  I  thought  the  remedy 
must  be  in  equity."  Lobd  Eldon  in  Stirling  t.  Forrester  (iSai),  3  Bligh,  575. 

■  1  Spence,  £q.  Jui.  694.  Daie  >.  Hampden  (i6a8),  Toth.  174,  "Conceniing 
ulary  for  serving  of  a  cure." 

■  Ford  ■.  Stobridge,  Nels.  Ch.  S4.  In  1613,  in  Woimleighton  *.  Huntn,  Godb.  343, 
a  surety  wu  denied  the  right  of  omtribution  even  in  equity.  The  right  was  given,  bow- 
ever,  early  in  the  reign  at  Cliarlea  I.  Fleetwood  *.  Chamock  (163a),  Nels.  10,  Toth. 
41,  s.  c;  PaAhuist  t.  Bathurst  (1630),  Toth.  41;  Wilcox  *.  Dunsmore  (1637),  Toth.  41. 
The  first  intimation  of  a  right  to  contribution  at  law  ii  believed  to  be  the  dictum  of 
Lobd  Kenyon  in  Tuner  *.  Davles  (1796),  a  Esp.  479.  Hie  right  to  contributioD  at 
law  was  established  in  England  by  Cowell  f.  Edwards  (tSoo),  3  B.  ft  P.  a68.  But  in 
North  Canriina,  in  rSor  a  surety  failed  because  he  proceeded  at  law  instead  of  in 

,  equity.  Canington  t,  Carson,  Cam.  &  Nor.  Conf.  K.  ai6. 
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even  after  the  detriment  was  incurred,  the  temptation  to  treat 
this  as  removing  the  technical  objection  to  the  plaintiff's  claim  at 
law  m^t  be  expected  to  be,  as  it  proved  to  be,  irresistible.'  The 
aheady  established  practice  of  suing  upon  a  promise  to  pay  a 
precedent  debt,  made  it  the  more  easy  to  support  an  action  upon 
a  prranise  when  the  antecedent  act  of  the  plaintiff  at  the  defendant's 
request  did  not  aeate  a  strict  debt.*  To  bring  the  new  doctrine 
into  harmony  with  the  acc^ted  theory  of  consideration,  the  promise 
was  "coupled  with"  the  prior  request  by  the  fiction  of  relation,^ 
or,  by  a  similar  fiction,  the  consideration  was  brought  forward  or 
continued  to  the  promise.'  This  fiction  doubtiess  enabled  plain- 
tiffs sometimes  to  recover,  although  the  promise  was  not  identical 
with  what  would  be  implied,  and  in  some  cases  even  where  it  would 
be  impossible  to  imply  any  promise.'  But  after  the  conception  of 
a  promise  implied  in  fact  was  recognized  and  understood,  these 
anomalies  gradually  disappeared,  and  the  subsequent  promise  came 
to  be  r^arded  in  its  true  light  of  cogent  evidence  of  what  the 
plaintiff  deserved  for  what  he  had  done  at  the  defendant's  request. 
The  non-existence  in  early  times  of  the  promise  implied  in  fact, 
also  makes  intelligible  a  distinction  in  the  law  of  lien,  which  greatly 
puzzled  LOBD  Eli^enborough  and  his  colleagues.  WltUAus,  J.,  is 
reported  to  have  said  in  1605:  "If  I  put  my  cloths  to  a  tailor  to 
make  1^,  he  may  keep  them  till  satisfaction  for  the  making.  But 
if  I  contract  with  a  tailor  that  he  shall  have  so  much  for  the  mak- 
ing of  my  apparel,  he  cannot  keep  them  till  satisfaction  for  the 
making." '  In  the  one  case,  having  no  remedy  by  action,  he  was 
allowed  a  lien,  to  prevent  intolerable  hardship.  In  the  other,  as  he 
had  a  right  to  sue  on  the  express  agreement,  it  was  not  thought 
necessary  to  give  him  the  adcUtiona!  benefit  of  a  lien.'    As  soon  as 

I  The  view  hete  suggested  it  in  accordance  with  what  hu  been  called,  In  a  question- 
ing qtiiit,  the  "ingenious  explanatitm" of  ProfeascH' LangdeU.  Holmes,  Common  Law, 
186.  The  general  tenor  of  this  paper  will  serve,  it  is  hoped,  to  remove  the  doubts  of 
the  learned  critic 

■  Sidenluun  *.  Worilngton  (1585},  3  Leon.  414.  ■  Laogdell,  Ccmtnctfl,  {  92. 
«  Langdell,  Contracts,  S  ga;   i  Yin.  Abr,  280,  jJ,  rj, 

■  LangdeU,  Contiacta,  {{  93,  94.  'a  Roll  Abr.  gi,  pL  i,  1. 

'  As  imike«per  had  the  furtlier  right  of  gdling  a  horse  as  soon  as  it  had  ntcn  ita 
value,  ii  there  were  no  express  contract.  For,  as  he  bad  no  right  of  airtion  for  ita  keep, 
the  horse  thereafter  was  like  a  dammsa  kereditas.  The  Hoatler'a  Case  (1605),  Yelv.  66, 
67.  This  right  of  sale  disappeared  afterwords  with  the  reason  upon  which  it  was  founded. 
Jtmes  s.  Pearie,  i  Stra.  SS6. 
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the  ri^t  to  recovtx  upon  an  implied  quantum  meruit  was  admitted, 
the  reason  for  this  distinction  vanished.  But  the  acquisition  of  a 
new  remedy  by  action  did  not  displace  the  old  remedy  by  hen.' 
The  old  rule,  expressed,  however,  in  the  new  fonn  of  a  distinction 
between  an  express  and  an  implied  contract,  survived  to  the  pres* 
ent  century.'  At  length,  in  1816,  the  judges  of  the  King's  Bench, 
unable  to  see  any  reason  in  the  distinction,  and  unaware  of  its 
origin,  declared  tiie  old  dicta  erroneous,  and  allowed  a  miller  his 
lien  in  the  case  of  an  express  contract.' 

The  career  of  the  agistor's  lien  is  also  interesting.  That  such  a 
lien  existed  before  the  days  of  implied  contracts  is  intrinsically 
probable,  and  is  also  indicated  by  several  of  the  books.*  But  in 
Chapman  r.  Allen  '  (1632),  the  first  reported  decision  involving  the 
agistor's  right  of  detainer,  there  happened  to  be  an  express  con- 
tract, and  the  lien  was  accordingly  disallowed.  When  a  dmilar 
case  arose  two  centuries  later  in  Jackson  v.  Cummins,'  this  prece- 
dent was  deemed  controlling,  and,  as  the  old  distinction  between 
express  and  implied  contracts  was  no  longer  recognized,  the  ^s- 
tor  ceased  to  have  a  lien  in  any  case.  Thus  was  established  the 
modem  and  artificial  distinction  in  the  law  of  lien  between  bailees 
for  agistment  and  "bailees  who  spend  their  labor  and  skill  in  the 
improvement  of  the  chattels"  delivered  to  them.^ 

The  value  of  the  d&covery  of  the  implied  promise  in  fact  was 
exemplified  further  in  the  case  of  a  parol  submisdon  to  an  award. 
If  the  arbitrators  awarded  the  payment  of  a  sum  of  money,  the 
.  money  was  recoverable  in  debt,  ance  an  award,  after  the  analogy 
of  a  judgment,  created  a  debt.  But  if  the  award  was  for  the  per- 
formance of  a  collateral  act,  as,  for  example,  the  execution  of  a 

>  "And  it  wu  resolved  that  an  innkeeper  may  detain  a  horee  for  bis  feeding,  and  yet 
he  may  have  an  txdoD  on  the  case  for  the  meat."  Watbrooke  *.  Griffith  (1609),  Moon, 
il6, 877,  3  Broinil.  154,  s.  c 

*  Chapman  v.  Allen,  Cm.  Car.  171;  Collins  «.  Ongly,  Selw.  N.  P.,  i3Cfa  ed.,  1313,  a. 
(x),  per  LOKD  Holt;  Brennan  *.  Currint  (1755),  Say.  114.  BuUer,  N.  P.,  Ttb  ed, 
45.  n.  (c);  Cowetl  f.  Slmpwn,  i6  Vea.  17s,  981,  per  LOBS  £u>ON;  Scarie  *.  Motgan,  4 
M.  ft  W.  »70i  '^3,  P«  Pabke,  B. 

■  Chase  *.  Westmore,  5  M.  ft  SeL  iSo. 

■  3Roll.Abi.  S5,pl.  4(1^);  Mackeniey«.Erwin(i6a8),Hutt.ioi;  Chainunf. 
Allen  (1633),  3  Roll.  Abr.  ga,  pi.  6,  Cro.  Cai.  371,  b.  c  See  also  Bro.  Abr.  Distieue,  67. 

*  3  R(dL  Abr.  93,  pi.  6,  Cro.  Car.  371,  b.  c 
•5U.ftW.343. 

*  The  agistor  hat  a  lien  by  the  Scotch  law.   Sdioulei,  Bailments,  id  ed.,  f  133. 
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release,  there  was,  originaDy,  no  mode  of  coiiq>eIlii^  compliance 
with  the  award,  unless  the  parties  expressly  promised  to  abide  by 
the  deacon  of  the  arbitrators.    lUford  v.  French'  U663)  is  a 
case  in  point.    So,  also,  seven  years  later,  "it  was  said  by  Twisden, 
J.,  that  if  two  submit  to  an  award,  this  contains  not  a  redprocal 
promise  to  perform;    but  there  must  be  an  express  promise  to 
ground  an  action  upon." '    This  doctrine  was  abandoned  by  the 
time  of  LoBD  Holt,  who,  aft»  r^oiing  to  the  andent  rule,  said:  1 
"But  the  contrary  has  been  held  ^ce;  for  if  two  men  submit  t 
award  of  a  third  person,  th^  do  also  thereby  promise  expressly  t 
alude  by  his  detemunation,  for  agreeii^  to  refer  is  a  promise  in 
itself."  •  '' 

In  the  cases  already  conadered  the  innovation  of  assumpsit 
upon  a  promise  implied  in  fact  gave  a  remedy  by  action,  where 
none  existed  before.  In  several  other  cases  the  action  upon  such 
a  prranise  furnished  not  a  new,  but  a  concurrent  remedy.  Assamp--^y^ 
st,  as  we  have  seen,*  was  allowed,  in  the  time  of  Charles  I.,  in 
competition  with  detinue  and  case  against  a  bailee  for  custody. 
At  a  later  period  Lokd  Holt  suggested  that  one  might  "turn  an 
action  against  a  common  carrier  into  a  special  assumpsit  (which 
the  law  implies)  in  respect  of  his  hire." '  Dale  v.  Hall  *  (1750)  is 
understood  to  have  been  the  first  reported  case  in  which  that  sug- 
gestion was  followed.  Assum^^t  could  also  be  brought  against  an 
innkeeper.' 

Aca)unt  was  or^inally  the  sole  form  of  action  against  a  factor 
or  bailifT.  But  in  Wilkins  v.  Wilkins-*  (1689)  three  of  the  judges 
favored  an  action  of  assumpsit  against  a  factor  because  the  action 
was  brought  upon  an  express  promise,  and  not  upon  a  promise  by 

'  I  lev.  113, 1  Kd.  160, 1  Keb.  599, 635.  To  the  su&e  effect,  Penrnddoc^  »,  itoa- 
tngledCia),  iRoll.AI».7>pl'3i  Btowne  1,  Downing  (1620),  a RolL R.  194;  Read*. 
Pafaner  (1648),  AL  69,  70. 

■  AnoQ.,  1  Vent.  6g. 

'  Squire  r.  Grevell  (1703),  6  Hod.  34, 35.  See  similu  Btatements  by  LOSD  HoLI  in 
AOen  f.  HutiB  (1695),  I  Ld.  Ray.  111;  Freeman  >.  Bamard  (1696),  i  Ld.  Kay.  34S; 
Ponlow  •.  B&Ey  (1704),  1  Ld.  Ray.  1039;  6  Mod.  331,  b.  c;  Luport  t.  Welson  (1708), 
II  Uod.  171. 

'  See  pKceding  lecture. 

'  Comb.  334. 

*  I  WHS.  181.   See  Abo  Brown  f.  DEioii,  t  T.  R.  374,  per  Bntun,  J. 

'  Morgan  v.  Ravcy,  6  H.  &  N.  365.    But  see  Stanley  v.  Bircber,  78  Mo.  345. 

*  I  Show.  71,  Caitb.  89,  i  ScJk.  9.   Holt,  6,  s.  c. 
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implication.  Losd  Holt,  however,  in  the  same  case,  attached  no 
importance  to  the  distinction  between  an  express  and  an  implied 
promise,  remarking  that  "there  is  no  case  where  a  man  acts  as 
bailifF,  but  he  promises  to  render  an  account."  ^  The  requisite  of 
an  express  promise  was  heard  of  no  more.  Assump^t  became 
theoretically  concurrent  with  account  agunst  a  bailiff  or  factor  in 
all  cases,  althou^  by  reason  of  the  competing  jurisdiction  of 
equity,  actions  at  common  law  were  rare.* 

In  the  early  cases  of  bills  and  notes  the  holders  declared  in  an 
action  on  the  case  upon  the  custom  of  merchants.  "Afterwards 
they  came  to  declare  upon  an  assumpsit."  * 
(  It  remains  to  consider  the  development  of  indebitatus  assumpsit 
as  a  remedy  upon  quasi-contracts,  or,  as  they  have  been  commonly 
called,  contracts  implied  m  law.  The  contract  implied  in  fact,  as 
we  have  seen,  is  a  true  contract  But  the  obUgatioD  created  by  law 
is  no  contract  at  all.  Neither  mutual  assent  nor  consideration  is 
essential  to  its  validity.  It  is  enforced  regardless  of  the  intention 
of  the  obligor.  It  resembles  the  true  contract,  however,  in  one 
important  particular.  The  duty  of  the  obhgor  is  a  positive  one, 
that  is,  to  act.  In  this  respect  they  both  differ  from  obligations, 
the  breach  of  which  constitutes  a  tort,  where  the  duty  is  negative, 
that  is,  to  forbear.  Inasmuch  as  it  has  been  customary  to  reg^  all 
obUgations  as  arising  either  ex  contractu  or  ex  ddiclo,  it  is  readily 
seen  why  obligations  created  by  law  should  have  been  treated  as 
contracts.  These  constructive  duties  are  more  aptly  defined  in  the 
Roman  law  as  obligations  quasi  ex  contractu  than  by  our  ambig- 
uous "implied  contracts."  * 

Quasi-contracts  are  founded  (i)  upon  a  record,  {2)  upon  a  stat- 
utory, official,  or  customary  duty,  or  (3)  upon  the  fundamental 
princ^le  of  justice  that  no  one  ought  unjustiy  to  enrich  himself  at 
the  expense  of  another. 

'  As  assumpsit  cannot  be  brought  upon  a  record,  the  first  class 
of  quasi-contracts  need  not  be  considered  here.  Many  of  the 
statutory,  official,  or  customary  duties,  also,  e.  g.,  the  duty  of  the 

'  ButinSpurrewsyD.  Refers  (1700},  II  Mod.  517,  LoKD  Holt  b  reported  uaUow- 
ing  aaaumpait  agaiitat  s  factor  only  upon  his  engws  promise. 

*  Tonq>kins  *.  Willahaer,  5  Tkunt.  430. 

■  Miltcm'a  C&se  (1668),  Hud.  485,  pet  Lobd  Hale. 

*  In  Finch,  Law,  ijo,  they  are  called  "ai  it  weie"  contiacti. 
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innkeeper  to  entertain,'  of  the  carrier  to  carry,*  of  the  smith  to 
shoe,*  of  the  chaplain  to  read  prayers,  of  the  rector  to  keep  the 
rectory  in  repair,*  of  the  fidei-commiss  to  maintain  the  estate,'  of 
the  finder  to  keep  with  care,*  of  the  sheriff  and  other  officers  to  per- 
form the  functions  of  their  office,'  of  the  ship-owner  to  keep  medi- 
cines on  his  ship,'  and  the  like,  which  are  enforced  by  an  action  on  '-. 
the  case,  are  beyond  the  scope  of  this  essay,  since  indebitatus  as- 
sumpsit lies  only  where  the  duty  is  to  pay  money  or  a  definite 
amount  of  chattels.  For  the  same  reason  we  are  not  concerned  here 
with  a  large  class  of  duties  growing  out  of  the  principle  of  unjust 
enrichment,  namely,  constructive  or  quasi  trusts,  which  are  ^- 
foiced,  of  course,  only  in  equity. 

Debt  was  ori^nally  the  remedy  for  the  enforcement  of  a  statu- 
tory or  customary  duty  for  the  payment  of  money.  The  right  to 
sue  in  ittdtlniatus  assumpsit  was  gained  only  after  a  struggle.  The 
assumpsit  in  such  cases  was  a  pure  fiction.  These  cases  were  not, 
therefore,  within  the  principle  of  Slade's  case,  which  required,  as 
we  have  seen,  a  genuine  agreement.  Ilie  authorities  leave  no 
room  for  doubt  upon  this  pomt,  although  it  is  a  common  opinion 
that,  from  the  time  of  that  case,  indebitatus  assumpsit  was  con- 
current with  debt  In  all  cases,  unless  the  debt  was  due  by  record, 
specialty,  or  for  rent     .  .  i 

The  earliest  reported  case  of  indebitatus  assumpsit  upon  a  cus* 
tomary  duty  seems  to  be  City  of  London  v.  Goree,'  decided  seventy 
years  later  than  Slade's  case.  "Assumpsit  for  money  due  by  cus- 
tom for  scavage.  Upon  non-assumpsit  the  jury  found  the  duty  to 
be  due,  but  that  no  promise  was  e^ressly  made.  And  whether 
assumpsit  lies  for  this  money  thus  due  by  custom,  without  express 
promise,  was  the  question.  Resolved  it  does."  On  the  authority 
of  that  case,  an  officer  of  a  corporation  was  charged  in  assumpsit, 
three  years  later,  for  money  forfeited  under  a  by-law."   So,  also,  in 

>  Ken,  50,  [d.  4. 

*  Jockaon  i.  Rogers,  a  Sbow.  317;  Anon.,  13  Mod.  3. 

•  Stdnsi»i  9.  Heath,  3  Lev.  400-  *  Bryan  >.  Clay,  i  E.  &  B.,38. 

•  Batthyany  ».  Walford,  36  Ch.  Div.  i6g. 

*  ShHy,  Bailinenu,  Sth  ed.,  U  85-87.  *  3  BL  Com.  165. 

*  Couch  V.  Steel,  3  E.  &  B.  40a.   But  see  Atkinson  •.  Newcastle  Co.,  a  Ei.  Div.  441. 

•  1  Lev.  174, 1  Vent  198,  3  Keb.  677,  Fieem.  433,  B.  a 

"  Baiber  Surgeons  #.  Pelaon  (167Q),  a  Lev.  »s  j.   To  the  same  effect,  Mayor  ».  Hunt 
<i68i),  3  Lev.  37,  Assumpdt  bx  wdgbage;  Duppa  t.  Gerard  (1688),  i  Show.  78, 
tt  for  fees  of  knighthood;  Tobacco  Co.  t.  Loda,  16  Q.  B.  765. 
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1688,  a  cc^holder  was  held  liable  in  this  fonn  of  action  for  a 
custcanary  fine  due  on  the  death  of  the  lord,  although  it  was  ob- 
jected "that  no  indebUaius  assumpsit  lieth  where  the  cause  of  ac- 
tion is  grounded  on  a  custom."  >  Lord  Holt  had  not  r^iarded 
these  extensions  of  inddnlalus  assumpsit  with  favor.*  Acoiidingly, 
in  York  v.  Toun,'  when  the  defendant  urged  that  such  an  action 
would  not  lie  for  a  fine  in^x)sed  for  not  holding  the  office  of  sheriff, 
"for  how  can  there  be  any  privity  of  assent  implied  when  a  fine  is 
imposed  on  a  man  against  his  will?"  the  leam«l  judge  replied: 
"We  will  consider  very  well  of  this  matter;  it  is  time  to  have 
these  actions  redressed.  It  is  hard  that  customs,  by-laws,  rights  to 
impose  fines,  charters,  and  everything,  should  be  left  to  a  jury." 
By  another  report  of  the  same  case,*  "Holt  seemed  to  incline  for 
the  defendant.  .  .  .  And  upon  motion  of  the  plaintiff's  counsel, 
that  it  might  stay  till  the  next  term,  Holt,  C.  J.,  siud  that  it  should 
stay  till  dooms-day  with  all  his  heart;  but  Roeesby,  J.,  seemed  to 
be  of  opinion  that  the  action  would  lie.  —  Et  adjoumatur.  Note. 
A  day  or  two  after  I  met  the  Lord  Chief  Justice  Tseby  viating 
the  Lord  Chief  Justice  Holt  at  his  house,  and  Holt  repeated  the 
said  case  to  him,  as  a  new  attempt  to  extend  the  indebiiatus  as- 
sumpsit, which  had  been  too  much  encouraged  already,  and  Tseby, 
C.  J.,  seemed  also  to  be  of  the  same  opinicat  with  Holt."  But 
Roeesby's  opinion  finally  prevailed.  The  new  action  continued 
to  be  enoiuraged.  Assumpsit  was  allowed  upon  a  foreign  ju<^- 
ment  in  1705,'  and  the  "metaphysical  notion"*  o£  a  promise  im- 
plied in  law  became  fixed  in  our  law. 

The  equitable  principle  which  lies  at  the  foundation  of  the  great 
bulk  of  quasi-contracts,  namely,  that  one  person  shall  not  unjustly 
enrich  himself  at  the  eq>ense  of  another,  has  established  itself  very 
gradually  in  the  Common  Law.  Indeed,  one  seeks  in  vain  to-day  in 
the  treatises  upon  the  Law  of  Contract  for  an  adequate  account  of 
the  nature,  importance,  and  numerous  amplications  of  tliis  principle.' 

'  Shuttleworth  t.  Garrett,  Ctanb.  151,  t  Show.  35,  Outb.  90,  3  Hod.  240,  3  Lev. 

■  In  Smith  «.  Airejr,  6  Mod.  laj,  iig,  he  nlA:  "Aa  jtidMSalia  has  been  brought 
for  a  tenant  ri^t  fine,  which  I  could  never  digesL"    See  also  Anmi.,  Fanesly,  11. 

*  s  Mod.  444-  *  I  Ld.  Ray.  301. 

t  Diq>ldi  1.  De  Rover,  a  Vem,  540.  •  Starke  *,  Cheesmao,  i  Ld.  Ray.  338. 

'  Professor  Keener  published  his  Cases  in  Quosi-CoDtiacts  in  1888,  and  followed  it, 
in  1S93,  with  his  admirable  treatise  on  the  same  subject 
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Hie  most  fruitful  manifestations  of  this  doctrine  in  the  early  lav 
are  to  be  found  in  the  action  of  account.  One  who  receive  money 
from  another  to  be  applied  in  a  particular  way  was  bound  to  give 
an  account  of  his  stewardship.  If  he  fulfilled  his  commissioa,  a 
idea  to  that  efFect  would  be  a  valid  discharge.  If  he  failed  for 
any  reason  to  apply  the  money  in  the  mode  directed,  the  audi- 
tors would  find  that  the  amount  received  was  due  to  the  plaintiff, 
who  would  have  a  judgment  for  its  recovery.  If,  for  example,  the 
money  was  to  be  affiled  in  payment  of  a  debt  erroneously  sup- 
posed to  be  due  from  the  plaintiff  to  the  defendant,  either  be- 
cause of  a  mutual  mistake,  or  because  of  fraudulent  representa- 
tions of  the  defendant,  the  intended  application  of  the  money  being 
impossible,  the  jdaintifF  would  recover  the  money  in  account.* 
Debt  would  also  lie  in  such  cases,  since,  at  an  early  period,  debt 
became  concurrent  with  account,  when  the  object  of  the  action 
was  to  recover  the  precise  amount  received  by  the  defendant.* 
By  means  of  the  fiction  of  a  promise  implied  in  law  indebitatus 
assumpsit  became  concurrent  with  debt,  and  thus  was  established 
the  familiar  action  of  assumpsit  for  money  had  and  received  to 
recover  money  paid  to  the  defendant  by  mistake.  Boimel  v.  Fowke  * 
(1657)  is,  perhaps,  the  first  action  of  the  kind.' 
'  Although  assumpsit  for  money  had  and  received  was  in  its  in- 
fancy mady  a  substitute  for  accoimt,  it  gradually  outgrew  the 
limits  of  that  action.  Thus,  if  one  was  induced  by  fraudulent 
representations  to  buy  property,  the  purchase-money  03uld  not 
be  recovered  from  the  fraudulent  vendor  by  the  action  of  account. 
For  a  time,  also,  indebitaius  assumpsit  would  not  lie  in  such  a 
case.  LoKD  Holt  said  in  1696:  "But  where  there  is  a  bargain, 
though  a  corrupt  one,  or  where  one  sells  goods  that  were  not  his 
own,  I  will  never  allow  an  indebitatus." '  His  successors,  however, 
allowed  the  action.     Similarly,  account  was  not  admisable  for 

■  Hewer  •.  Bartliolomew  (1597),  Cm.  EL  614;  Aaoo.  (1696),  Comb.  447;  Cftrendlgh 
>.  MiddlebHi,  Cro.  Car.  141,  W.  Jonei,  ig6, 8.  c 

■  Linodii  *.  Topliff  (1S97),  Cro.  EI.  644. 

*  1  Sid.  4.  To  the  hudc  effect,  Mutin  t.  Sltwell  (ifigo),  i  Show.  156,  Holt,  35; 
Newdigate  1.  Dary  (169a),  i  Ld.  RAy.  743;   PKliner  t.  Stavdey  (1700),  la  Mod.  310. 

*  In  Had  t.  Death  (1700),  i  Ld.  Kay.  741,  however,  one  who  paid  money  undo'  a 
Judgment  wm  not  allowed  to  recover  It,  although  the  Judgment  waa  afterwards  re- 
versed.   The  rule  fa^lay  b,  of  coune,  otherwlae.    Keener,  Quasj-CoDtracta,  417. 

*  Asoa.,  Comb.  447. 
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the  recovery  of  money  paid  for  a  prMuise  which  the  defendant 
refused  to  perform.  Here,  too,  debt  and  indebitatus  assumpsit 
did  not  at  once  transcend  the  boimds  of  the  parent  action.'  But 
in  1704  LosD  Holt  reluctantly  dedined  to  nonsuit  a  plaintiff  who 
had  in  such  a  case  declared  in  indebitatus  assumpsit.^  Again,  ac- 
count ould  not  be  brought  for  money  acquired  by  a  tort,  for  ex- 
ample, by  a  disseisin  and  collection  of  rents  or  a  conversion  and 
sate  of  a  chattel.'  It  was  decided,  aa:ordingly,  in  Philips  v.  Thomp- 
son* (167s),  that  assumpsit  would  not  lie  for  the  proceeds  of  a 
conver^on.  But  in  the  following  year,  the  usurper  of  an  office 
was  charged  in  assumpsit  for  the  profits  of  the  offi<x,  no  objec- 
tion being  taken  to  the  form  of  action.'  Objection  was  made  in 
a  similar  case  in  1677,  that  there  was  no  privity  and  no  contract; 
but  the  court,  in  disregard  of  all  the  precedents  of  account,  an- 
swered: "An  indebitatus  assumpsit  will  lie  for  rent  received  by 
one  who  pretends  a  title;  for  in  such  cases  an  account  will  lie. 
Wherever  the  plaintiff  may  have  an  account  an  indebitatus  will  lie."  * 
These  precedents  were  deemed  conclusive  in  Howard  v.  Wood  ' 
(1678),  but  Lord  Sckoggs  remarked:  "If  this  were  now  an  original 
case,  we  are  agreed  it  would  by  no  means  lie."  Assump^t  soon 
became  concuirent  with  trover,  where  the  goods  had  been  sold.* 
Finally,  under  the  influence  of  Loss  Mahsheld,  the  action  was  so 
much  encouraged  that  it  became  almost  the  universal  remedy 
where  a  defendant  had  received  money  which  he  was  "obliged  by 
the  ties  of  natural  justice  and  equity  to  refund."  * 

But  one  is  often  bound  by  those  same  ties  of  justice  and  equity 
to  pay  for  an  unjust  enrichment  enjoyed  at  the  eipense  of  another, 

>  Brig's  Cue  (1613),  ^Im.  364;  Dewbtrf  t.  Chspmao  (i69s}>  Holt,  35;  Anaa, 
(1696),  Cwnb.  447. 

■  HiJuks  *.  Hall,  6  Mod.  161,  HoU,  36,  s.  c  See  tiao,  Dutch  *.  Wuna  (i7«>), 
I  Stn.  406,  a  BtuT.  loio,  s.  c;  Asoa.,  1  Stn.  407. 

■  Tottenham  *.  BedingSeki  (1571),  Dal.  99,  3  Leoo.  H,  Ow.  35, 83,  B.  c.  Accord- 
ia^y,  an  account  of  the  profits  of  a  tatt  cannot  tw  obtained  in  equity  to^y  exc^t  as 
an  inddent  to  an  bjuoction. 

*  3  Lev.  191, 

*  Woodward  t.  AUOD,  a  Hod.  95. 

*  Anis  ».  Stokely,  a  Mod.  960. 

'  z  Show.  13,  3  Lev.  145,  Freem.  473, 478,  T.  Jcnea,  136,  B.  c. 

*  Jacob  •.  Allen  (1703}.  i  SaDt.  tj;  lAmioe  t.  Dorell  (1705),  1  Ld.  Ray.  I3i6. 
Philips  *.  Thompson,  lupra,  was  oveimled  in  Hitduns  ■.  Campbell,  a  W.  BL  817. 

*  Moacs  f.  MacFerlan,  1  Buir.  looj,  taxa. 
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althoti^  no  money  has  been  received.  The  quasi-ontractual 
Eability  to  make  restitudon  is  the  same  in  reason,  whether,  for 
example,  one  who  has  converted  another's  goods  turns  them  into 
money  or  consumes  them.  Nor  is  any  distinction  drawn,  in  gen- 
eral, between  the  two  cases.  In  both  of  them  the  claim  for  the 
amount  of  the  unjust  enrichment  would  be  provable  in  the  bank- 
ruptcy of  the  wrong-doer  as  an  equitable  debt,^  and  would  survive 
against  his  representative.*  Nevertheless,  the  value  of  the  goods 
consumed  was  never  recoverable  in  indebilatus  assumpsit.  There 
was  a  certain  plausibility  in  the  fiction  by  which  money  acquired 
as  the  fruit  of  misconduct  was  treated  as  money  received  to  the 
use  of  the  party  wronged.  But  the  difference  between  a  sale  and 
a  tort  was  too  radical  to  pennit  the  use  of  assumpsit  for  goods 
sold  and  delivered  where  the  defendant  had  wrongfully  consumed 
the  plaintiff's  chattels.* 

The  same  difficulty  was  not  felt  in  regard  to  the  quasi-KX)ntractual 
claim  for  the  value  of  services  rendered.  The  averment,  in  the 
count  in  assumpsit,  of  an  indebtedness  for  work  and  labor  was 
proved,  even  though  the  work  was  done  by  the  pldntiff  or  his 
servants  under  the  compulsion  of  the  defendant.  Accordingly,  a 
defendant,  who  enticed  away  the  phuntiff's  apprentice  and  em- 
ployed him  as  a  mariner,  was  charged  in  this  form  of  action  for 
the  value  of  the  apprentice's  services.* 

By  similar  reasoning,  assumpsit  for  use  and  occupation  would 
be  admissible  for  the  benefit  received  from  a  wrongful  occupa- 
tion of  the  plaintiff's  land.  But  this  count,  for  special  reasons 
connected  with  the  nature  of  rent,  was  not  allowed  upon  a  quasi- 
contiacL' 

In  assun^)sit  for  money  paid  the  plaintiff  must  make  out  a 
payment  at  the  defendant's  request.  This  circumstance  prevented 
for  a  long  time  the  use  of  this  count  in  the  case  of  quasi-contracts. 
Towards  the  raid  of  the  last  century,  however,  the  difficulty  was 
overcome  by  the  convenient  fiction  that  the  law  would  imply  a 

I  Ex  forte  Aduns,  8  CL  Div.  S07,  S19, 

■  Philipe  r.  Homfny,  34  Ch.  Div.  439, 

'  The  writer  is  indebted  to  Professor  Keeno'  for  a  conection  of  tUa  statement, 
vhich  u  too  broad.  See  3  Keener,  Cas.  on  Quasi  Contracts,  606,  607,  d.  i;  Cooley, 
Torts  (id  ed.},  109,  no;  Pomeroy  Remedies  (zd  ed.),  jf  jGS,  569. 

<  L^dy  ».  Cknuton,  i  Tauot.  111.    See  also  Gray  1.  Hill,  Ry.  &  M.  410- 

*  ButMcMayoi*.  Sanders,  3  B.&  Ad.  411. 
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request  whenever  the  plaintiff  paid,  under  legal  oimpulsion,  what 
the  defendant  was  legally  compellable  to  pay.* 

The  main  outlines  of  the  history  of  assumpsit  have  now  been 
indicated.  In  its  origin  an  action  of  tort,  it  was  soon  transformed 
into  an  action  of  aintract,  becoming  afterwards  a  remedy  where 
there  was  neither  tort  nor  contract.  Based  at  first  only  upon  an 
egress  promise,  it  was  afterwards  supported  upon  an  implied 
promise,  and  even  upon  a  fictitious  promise.  Introduced  as  a 
special  manifestation  of  the  action  on  the  case,  it  soon  acquired 
the  dignity  of  a  distinct  form  of  action,  which  superseded  debt, 
became  concurrent  with  account,  with  case  upon  a  bailment,  a 
warranty,  and  bills  of  exchange,  and  competed  with  equity  in  the 
case  of  the  essentially  equitable  quasi-contracts  growing  out  of  the 
principle  of  unjust  enrichment  Surely  tt  would  be  liard  to  find  a 
better  illustration  of  the  flexibility  and  power  of  self-development 
of  the  Common  Law. 

■  Turner  (.  Dftviei  (1796],  2  Eap.  476;  Cowell «.  EdwudB  (iSoo),  a  B.  ft  P.  16S; 
CAytborne  *.  Swinbortie  (1807),  14  Ves.  160, 164;  EuU  >.  Partridge  (1799),  8  T.  R. 
308., 
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ASSUMPSIT  FOR  USE  AND  OCCUPATION.^ 

In  the  preceding  lecture  it  was  stated  that  indebitatus  assumpsit 
for  use  and  occupation  was  not  allowed  upon  a  quasi-contract,  for 
special  reasons  connected  with  the  nature  of  rent.  To  set  forth 
briefly  these  reasons  is  the  object  of  this  excursus. 

It  is  instructive  to  con:q)are  a  lease  for  years,  reserving  a  rent, 
with  a  sale  of  goods.  In  both  cases  debt  was  ori^nally  the  exclu- 
sive action  for  the  recovery  of  the  amount  due.  In  ndther  case  was 
the  duty  to  pay  concdved  of  as  arising  from  a  contract  in  the 
modern  sense  of  the  term.  Debt  for  goods  scdd  was  a  grant.  Debt 
for  rent  was  a  reservation.  About  the  middle  of  the  dxterath  cen- 
tury assumpsit  was  allowed  upon  an  egress  promise  to  pay  a  prece- 
dent debt  for  goods  sold;  and  in  1602  it  was  decided  by  Blade's  case 
that  the  buy^s  words  of  agreement,  which  had  before  operated 
only  as  a  grant,  imported  also  a  promise,  so  that  the  seller  might, 
without  more,  sue  in  debt  or  assumpsit,  at  his  cation. 

Nather  of  these  st^  was  taken  by  the  courts  in  the  case  of  rent. 
There  is  but  one  reported  case  of  a  successful  indebitatus  assumpsit 
for  rent  before  the  Statute  11  Geo.  n.  c.  19,  §  14;  and  in  that  case 
the  repCHter  adds:  "Note,  there  was  not  any  exception  taken,  that 
the  assumpsit  is  to  pay  a  sum  for  rent;  which  is  a  real  and  special 
duty,  as  strong  as  upon  a  specialty;  and  in  such  case  this  action 
lies  not,  without  some  other  special  cause  of  promise."  *  This  note  is 
confirmed  by  several  cases  in  wbidi  the  plaintifF  faOed  upon  such  a 
count  as  well  when  there  was  a  subsequent  egress  promise*  as 
where  there  was  no  such  promise.^ 

>  Rqiriiited  by  pemuadcm  from  "  Select  Eaaayt  in  Angla-AmeifcaD  Lcgkl  Bbtory" 
vol  iii,  p.  3(ig. 

'  Slack  r.  Bomal  (B.  R.  1633),  Cro.  Jac  668. 

*  Gieea  1.  Hurington  (C.  B.  1619),  i  Rdl.  Abr.  8,  pi.  5,  Hob.  »4,  Hutt  34.  BrownL 
14,  s.  c.;  Unnday  *.  Buly  (B.  R.  1647),  AL  >g.  Anon.  S^.  S3,  s.  c;  Ayte  >.  SiU  (B.  R. 
164S),  S^.  tji;  ShuUfewOTth  t.  Gurett  (B.  R.  168S},  Comb.  151,  per  Holt,  C.  J. 

*  Reade  t.  JohuKm  (C.  B.  1591),  Cio.  EL  141,  i  Leon.  155,  E.  c;  Neck  t.  Gubb 
(B.  R.  1617),  I  Yin.  Abi.  371.  I^  h  >'.  Brett  >.  Read  (B.  R.  1634),  Cro.  Cai.  343.  W. 
Jbdes,  339,  s.  c. 
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The  chief  motive  for  making  assump^t  conauTent  with  debt  tot 
goods  sold  was  the  desire  to  evade  the  defendant's  wager  of  law. 
This  motive  was  wanting  in  the  case  of  rent,  for  in  debt  for  rent 
wager  of  law  was  not  permitted.'  Again,  although  assiunp^t  was 
the  only  remedy  against  the  executor  of  a  buyer  or  borrower,  the 
executor  of  a  lessee  was  chargeable  in  debt.  These  two  facts  seem 
amply  to  explain  the  refusal  of  the  courts  to  allow  an  indebitaUa 
assumpsit  for  rent. 

But  although  the  landlord  was  not  permitted  to  proceed  upon  an 
indebitattts  assumpsit,  he  acquired,  after  a  time,  the  right  to  sue  in 
certain  cases,  in  spedat  assumpsit,  as  well  as  in  debt  This  innova- 
tion originated  in  the  King's  Bench,  which,  having  no  jurisdiction 
by  original  writ  in  cases  of  debt,  was  naturally  inclined  to  extend 
the  scope  of  tre^ass  on  the  case,  of  which  assumpsit  was  a  branch. 
At  first  this  court  attempted  to  justify  itself  by  construing  certain 
agreanents  as  not  creatii^  a  rent.  For  example,  in  Symcock  v. 
Payn,*  the  plaintiff  declared  that  "in  consideration  that  the  plain- 
tiff had  let  to  the  defendant  certain  land,  the  defendant  promised 
to  pay  pro  firma  pradicia  terra  at  the  year's  end,  £20."  "All  the 
coi:rt|(absente  Pofhau)  held  that  the  action  was  maintainable;  for 
it  is  not  a  rent,  but  a  sum  in  gross;  for  which  he  making  a  promise 
to  pay  it  in  a>nsideration  of  the  lease  the  action  lies."  *  This  judg- 
ment was  reversed  in  the  Exchequer  Chamber  in  accordance  with 
earlier  and  later  cases  in  the  Common  Bench.' 

In  the  reign  of  Charles  I.  the  rule  was  established  in  the  King's 
Bench  that  assumpsit  would  lie  osncurrently  with  debt  if,  at  the 
time  of  the  lease,  the  lessee  expressly  promised  to  pay  the  renL 
Action  V.  Symonds  *  (1634)  was  the  decisive  case.  The  count  was 
upon  the  defendant's  promise  to  pay  the  rent  in  consideration  that 
the  plaintiff  would  demise  a  house  to  him  for  three  years  at  a  rent 
of  £25  per  anmmi.  The  court  (except  Croke,  J.)  agreed  that  if  a 
lease  for  years  be  made  rendering  rent,  an  action  on  the  case  lies 
not  upon  the  contract,  as  it  would  upon  a  personal  contract  for  sale 

'  Reade  *.  Johiuon,  t  Leoa.  15s;  Lcxidtm  t.  Wood,  11  Uod.  669, 6S1. 

*  Cro.  EI.  7s6,  Winch,  i  j  b.  c.  dted  (1631). 

*  See  alao  Neck  >.  Gubb  (1617),  i  Vln.  Abr.  171,  pL  3;  Dutnal  *.  Uorgu  (iGio), 
Cro. ;«.  598. 

*  Clai  «.  Palady  (1598),  Cro.  EL  859;  White  t.  Siiorte  (1614),  I  VlxH.  Abr.  7,  pi  4; 
AbUIn's  CMe  (1611),  Winch.  15. 

'  W.  Jone^  364,  Cio.  Car,  414,  t  Rcdl.  Abr.  8,  pL  to,  8.  C. 
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of  a  horse  or  other  goods,  bat  where  there  is  an  assumpsit  in  fact, 
besides  the  contract  on  the  lease,  an  action  on  this  assumpsit  is  main- 
tainable.  In  the  report  in  Rolle's  Abridgment  it  is  said:  "The  ac- 
tion lay,  because  it  iqipeared  that  it  was  intended  by  the  parties 
that  a  lease  should  be  made  and  a  rent  reserved,  and  for  better 
aecuii^  of  payment  thereof  that  the  lessor  should  have  his  remedy 
by  action  of  dd>t  upon  the  reservation,  or  action  upon  this  collat- 
eral promise  at  his  election,  and  this  being  the  intent  at  the  bej^ 
ning,  the  making  of  the  lease  though  real  would  not  toll  this 
collateral  promise,  as  a  man  may  covenant  to  accept  a  lease  at  a 
certain  rent  and  to  pay  the  rent  according  to  the  reservation,  for  they 
are  two  things,  and  so  the  promise  of  payment  is  a  thing  collaiteral 
to  the  reservation,  which  will  continue  though  the  lessee  assign 
over."  This  doctrine  was  repeatedly  recognized  in  the  King's 
Bendi;'  it  was  adopted  in  the  Exchequer  in  1664;'  and  was 
finally  admitted  by  the  Common  Bench  in  Johnson  v.  May  (1683),' 
where  "because  tins  had  been  vexata  quastio  the  court  took  time  to 
deliver  their  c^union,  .  .  .  and  all  four  justices  agreed  that  the 
actitm  lay,  for  an  express  promise  shall  be  intended,  and  not  a  bare 
promise  in  law  arising  upon  the  contract,  which  all  agree  will  not 
lie." 

In  the  cases  thus  far  centered  the  asstanpsit  was  for  the  pay- 
ment of  a  sum  cert^n.  Assumpsit  was  also  admissible  where  the 
amount  to  be  recovered  was  uncertain;  namely,  where  the  defend- 
ant promised  to  pay  a  reasonable  compensation  for  the  use  and 
occupation  ot  land.'  Indeed,  in  such  a  case  assumpsit  was  the  sole 
remedy,  ance  dd>t  would  not  lie  for  a  quantum  meruit.* 

>  Potter  1.  Tktdtei  (1633),  i  KoH.  Abr.  8,  pL  7;  Somuxvall  •.  Lane  <i633)> 
I  RoO.  Abt.  8,  pL  8;  Luthn  *.  MaJyn  (1638),  i  RoU.  Abr.  9,  pL  11;  Note  (1653).  Str 
400;  LuOB  *.  Bl&ckman  (165s).  Sty.  463;  How  >.  NortMt  (1666),  i  Sid.  a7g;  1  Keb- 
8,  t  Lev  179,  B.  c;  Chftpnuin  1.  Southwlck  (1667),  i  Lev.  005,  i  Sid.  333, 1  Keb.  iSa, 
B.  C.;  Fieenun  f.  Bowman  it66j),  1  Keb.  igi;  Stroud  *.  Hopkins  (1674},  3  Keb.  357> 
See  also  Fklhen  v.  Ccxbiet  (1733),  s  Bsinvd,  386,  but  note  the  enw  of  the  ttporter 
la  alSug  the  cue  an  W«MW(w  autmftit. 

*  Tcever  *.  Roberts,  Hard.  366. 

*  KIsg».Stcpbeni,3RcJI.R.43]. 

■  Ifason  >.  Wdland  (16S5),  Skin.  138,  341, 3  Mod.  73,  s.  c;  How  *.  Nortoo  (1666), 
I  Lev.  179,  a  Keb.  8,  i  Sid.  179,  s.  c.;  It  is  probabk  tliat  a  pnnnisc  huplled  in  fact 
was  sufficient  to  soppMt  an  aasumpsit  upon  a  gwoataM  mimil.  "It  was  allowed  tbat 
■n  tamapAt  lies  f 01  the  value  of  shops  hired  without  an  tafttu  promlae,"  per  Hear, 
C  J.  (1701),  I  Com.  Dig.  AasuiqMlt,C  pL  & 
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Such  was  the  state  of  the  law  when  the  Statute  ii  Geo.  n,  c.  19, 
§  14,  was  passed,  whidi  reads  as  follows:  "To  obviate  some  difficul- 
ties that  may  at  times  occur  iu  the  tecoveiy  of  rents,  where  demises 
are  not  by  deed,  it  shall  and  may  be  lawful  to  and  for  the  laadlord, 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable  satis- 
faction for  the  lands,  tenements,  and  hereditaments  hdd  or  occu- 
pied by  the  defendant  in  an  action  on  the  case  for  the  use  and  occu- 
pation of  what  was  so  held  and  enjoyed;  and  if,  in  evidence  on  the 
trial  of  sudi  action,  any  parol  demise  or  agreement,  not  bdng  by 
deed,  whereon  a  (xrtain  rent  was  reserved,  shall  ^pear,  the  plain- 
tiff shall  not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an 
evidence  of  the  quantum  of  damages  to  be  recovered." 

The  "  difficulties"  here  referred  to  would  seem  to  be  two.  If,  be- 
fore this  statute,  the  plaintiff  cotmted  upon  a  quantum  meruit,  and 
the  evidence  disclosed  a  donise  for  a  sum  certain,  he  would  be  non- 
suited for  a  variance.  Secondly,  if  he  declared  for  a  sum  certain, 
he  must,  as  we  have  seen,  prove  an  eipresa  promise  at  the  time  of 
the  demise.  The  statute  accomplished  its  purpose  in  both  req>ects. 
But  it  is  in  the  removal  of  the  second  of  the  difficulties  mentioned 
that  we  find  its  chief  sigtuficance.  Thereby  mdebUaius  assumpsit 
became  omcunent  with  debt  upon  all  parol  demises.  In  other 
words,  the  statute  gave  to  the  luidlord,  in  1738,  what  Slade's  case 
gave  to  the  seller  of  goods,  the  lender  of  mon^,  or  the  tmphyee,  in 
1603 ;  namely,  the  right  to  sue  in  assumpsit  as  wdl  as  in  debt,  with- 
out proof  of  an  indq>endait  express  prcnnise. 

The  other  counts  in  indebitatus  assumpsit  being  the  creation  of 
the  courts,  the  judges  found  no  great  difficulty  in  gradually  enlarg- 
ing their  scope,  so  as  to  include  quasi-contracts,  where  the  promise 
declared  upon  was  a  pure  fiction.  Thus,  one  who  took  another's 
mon^,  by  fraud  or  trespass,  was  liable  upon  a  count  for  money  had 
and  received; '  one  who  wrongfully  compelled  the  plaintiff's  servant 
to  labor  for  him,  was  chargeable  in  assumpsit  for  vroA.  and  labor;  * 
and  one  who  ccmverted  the  plaintiff's  goods,  must  pay  their  value 
in  an  action  for  goods  sold  and  delivered. 

But,  itidebitatM  assumpsit  for  rent  bdng  of  statutory  origin,  the 
courts  could  not,  without  too  pa^ble  a  usurpation,  extend  the 

'  Svpra,  164;  ITuMUMB.  Whqi,  BuU.  N.  P.  130;  Tiyon  t.  Baka,  7  Laos.  511, 
SI*- 

■  Stifra,  165;  StockeH  >.  Watkina,  a  GtU  ft  J.  316. 
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count  to  cases  not  within  the  act  of  Pariiament  Hie  statute  was 
plainly  confined  to  cases  wheie,  by  mutual  agreement,  the  otxupier 
of  land  was  to  pay  either  a  defined  or  a  reasonable  compensation  to 
the  owner.  Hence  the  impossibility  of  charging  a  trespasser  in 
assumpsit  for  use  and  occopatloa. ' 
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THE  DISSEISIN  OF  CHATTELS.* 

The  leaders  of  "The  Sdsin  of  Cliattels,"  by  Professor  Maitland, 
in  the  "Law  Quartetly  Review"  for  July,  1885,  wa«  douhtleas 
startled  at  the  outset  by  the  title  of  that  adminJtrle  artide.  But 
all  must  have  admitted  at  the  end  that  the  title  was  aptly  chosen. 
The  abundant  illustrations  of  the  learned  author  show  conclusively 
that,  from  the  days  of  Glanvil  ahnost  to  the  time  of  Littleton, 
"seisin"  and  "posseaaon"  were  synonymous  terms,  and  were 
applied  alike  to  chattels  and  land.  In  a  word,  sdsin  was  not  a 
purely  feudal  notion. 

Is  it  possible,  however,  to  justify  the  title  of  the  present  article? 
Is  it  also  a  mistate  to  r^ard  disseisin  as  a  peculiarity  of  feudal- 
ism? History  scena  to  answer  these  questions  in  the  affirmative. 
The  word  "dissdan,"  it  is  true,  was  rarely  used  with  reference  to 
personalty.  Only  three  illustrations  of  such  tise  have  been  found,' 
as  against  the  multitude  of  alluaons  to  seisin  of  chattels  noted  1^ 
Professor  Maitland.  In  substance,  howev^,  the  law  of  diasdsin 
was  common  to  both  realty  and  personalty. 

A  disseisor  of  land,  it  is  well  known,  gains  by  his  tort  an  estate 
in  fee  single.  "If  a  squatter  wrongfully  incloses  a  bit  of  waste 
land  and  builds  a  hut  on  it,  and  lives  there,  he  acquires  an  estate 
in  fee  dmple  in  the  land  which  he  has  inclosed.  He  is  seised,  and 
the  owner  of  the  waste  is  disseised.  ...  He  is  not  a  mere  ten- 
ant at  will,  nor  for  years,  nor  for  life,  nor  in  tail;  but  he  has  an  es- 
tate in  fee  suuple.  He  has  sei^  of  the  freehold  to  him  and  his 
heirs." '  Compare  with  this  the  following,  from  Fitzheibert:  "Note 
if  one  takes  my  goods,  he  is  seised  now  of  them  as  of  liis  own  goods, 
adjudged  by  the  whole  court;"  ^  or  Finch's  definition:  "Trespass 

■  Rqnintcd  by  peradaafon  boat  $  Hanrud  Iaw  Review,  33,  with  manutolpt 
additiMii  by  the  auW. 

*  Rot  Cur.  Reg.  451;  i  StsLof  Realm,  ijOiOrBnctLijOfr;  Y.  B.  14  Ed.  11. 4og. 
>  Wllliama,  Sdsin,  7.   See  tiaa  Leach  f .  Jay,  g  Cb.  Div.  43, 44, 45. 

*  TiU.  Abr.  Tre^).  153. 
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in  goods  is  the  wrongful  taking  of  them  with  pretence  of  title,  and 
ther^ore  altereth  the  propertie  of  those  goods." '  This  altering 
of  the  property  by  a  trespass  is  pointedly  iUustrated  by  a  case 
from  the  "Book  of  Assizes."  *  The  plaintiff  brought  a  bill  of  tres- 
pass for  carrying  off  his  horse  and  killing  it  "The  defendant 
prayed  judgment  <d  the  InH,  ance  you  have  confessed  the  prop- 
erty to  be  in  us  at  the  time  of  the  killing,  and  so  your  bill  is  re- 
pugnant; for  by  the  tortious  taking,  the  property  was  devested  out 
of  you  and  vested  in  us,  and  therefore  we  could  not  kill  our  own 
horse  contra  pacem."  The  biU  was  adjudged  bad.  Furthermore, 
incredible  as  it  may  iq^)ear,  a  digspjgin  by  theft  vested  the  prop- 
erty in  the  stoloi  diattel  in  the  thief.  John  v.  Adam  '  was  a  case 
of  replevin  in  the  deUnet  for  sheqi.  Avowry  that  the  sheep  were 
stolen  from  the  jdaintiff  by  M.,  who  was  driving  them  through 
the  defendant's  hundred;  that  M.,  to  avoid  arrest,  fled  to  the  churdi 
and  abjured  the  realm,  and  so  the  defendant  was  sdsed  by  virtue 
of  his  franchise  to  have  the  goods  of  felons.  Certain  formal  ob- 
jections  were  taken  to  the  avowry,  to  vfladi  Hebix,  C.  J.,  answered: 
"Whatever  his  avowry  be,  jrou  shall  take  nothing;  for  he  has 
acknowledged  that  the  prop^ty  was  once  in  you,  and  afterward  in 
him  who  stole  them;  and  now  he  affirms  the  property  in  himself, 
and  therefore,  although  he  cannot  maintain  the  property  in  himself 
for  the  reason  alleged,  still  you  shall  not  have  the  sheep  again,  for 
he  gives  a  mesne;  namely,  the  felon  in  whtnn  the  prt^rty  was." 
Hie  (^nnion  of  this  distinguished  judge  is  confirmed  by  numerous 
cases  in  which  stolen  goods  were  forfeited  by  the  thief,  under  the 
rule  of  law  that  gave  to  the  Crown  the  chattels  of  felons.  The  goods, 
having  become  by  the  theft  the  property  of  the  felon,  were  forfeited 
as  a  matter  of  course  with  the  rest  of  his  chattels.* 

*  Flodi,  Law,  Book  m.  c  6. 

*  37  Aay  pL  64.  See  alio  Y.  B.  a  Hen.  IV.  la,  51.  Hwr  ia  a  kgal  curiosity  in  1 
RoD.  Abt.  SS3  [Q]  I,  '■  "U  my  Krvant,  without  my  knowledge,  put  my  beasts  in  an- 
other's land,  my  aeivant  ii  tlie  tieqiaaer  and  not  I;  because,  by  the  voluntaiy  putting 
of  the  animiils  there  without  my  consent,  he  gains  a  qwdal  ^optny  for  the  time,  and 
90  bx  this  pnrpcM  they  an  his  animab.  But,  temblt,  if  my  wife  puts  my  beasts  in 
another's  land,  I,  myself,  am  treqiaaier,  beause  the  wife  cannot  gain  a  property 
from  me."  ■  Y.  B.  8  Ed.  m.  lo,  30. 

*  Y.  8.30*31  Ed.  I.  508,  519,  5i>-5i4,  536;  Fitih.  Coron.  9S,  161,  318, 319,  367, 
379>  39>;  Fitsh.  Avow.  151;  Oickwrn's  Case,  HetL  64.  Under  certain  drcunutances 
the  victim  <rf  the  theft  might  obtain  restitution  of  the  goods.  But  the  cases  cited  in 
this  note  show  the  diScuUiei  that  must  be  lurmouDted:. 
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These  examples  are  suffident  to  bring  out  the  saalogy  betwerai 
the  tortious  taking  of  cliattels  and  the  wrongful  ouster  from  land. 
But  in  Older  to  ^^redate  fully  the  parallel  between  disseisin  of 
chattels  and  Hi^spiMn  of  land,  we  must  consider  in  some  detail  the 
position  of  the  disseisor  and  disseisee  in  each  case.' 

The  disseised  owner  of  land  loses,  of  couise,  with  the  rts  the 
power  of  present  enjoyment.  But  this  is  not  all.  He  retains,  it 
is  true,  the  right  in  rem;  or,  to  use  the  ccmunoo  phrase,  he  has 
still  a  right  of  ratry  and  a  ri^t  of  action.'  But  by  an  inveterate 
rule  of  our  law,  a  right  of  entry  and  a  chose  in  action  were  strictly 
personal  rights.  Neither  was  asagnable.  It  foUows,  then,  that 
the  disseisee  cannot  transfer  the  land.  In  other  words,  as  long 
as  the  disseisin  continues,  the  disseised  owner  is  dqirived  of  the 
two  characteristic  features  of  property,  —  he  has  neither  the  pres- 
ent enjoyment  nor  the  power  of  alienation. 

These  conclusions  are  fully  borne  out  by  the  authorities.  "The 
common  law  was,"  as  we  read  in  Pbwden,  "that  he  who  was  out 
of  possession  might  not  bargain,  grant,  or  let  his  right  or  title; 
and  if  he  had  done  it,  it  should  have  been  void." '  It  was  not 
until  1845  that  by  statute*  the  interest  of  the  disseisee  of  land  be- 
came transferable.  Similar  statutes  have  been  enacted  in  many 
of  our  States.'  In  a  few  jurisdictions  the  same  results  have  been 
obtained  by  judicial  legislation.*  But  in  Alabama,  Connecticut, 
Dakota,  Florida,  Kentucky,  Massachusetts,  New  York,  North 

>  For  the  b«st  discuadon  of  the  doctrine  of  >Hw>i«in  of  land  ate  Maitland,  "Uysteiy 
of  Seisin,"  a  L.  Q.  Rev.  481,  to  whkh  the  present  writer  is  indebted  for  muy  valualde 
nigscstioiis. 

■  Bnct.  f.  J76  (5  Tw.  Br.  45^):  "Potent  enim  donMe  quit  !d  quod  ballet,  sdUcct 
[MMMtiiim  et  jus,  actionem  vero  hereditariun  cedeic  Don  potent  alicul,  ubi  oecease  erit 
petere  per  descensum."  Co.  Lit.  366  a:  "And  it  is  to  lie  observed,  that  by  tbe  aa- 
tient  mazimeof  tbe  cmnmon  law,  a  right  of  entrie  or  a  chose  in  action,  cannot  be  granted 
or  transferred  to  a  stranger,  and  tlicrcbjr  is  avoyded  gn>t  oppmKioa  bjurie  and  in- 
justice. Nul  cluiter,  nul  vende,  ne  nul  done  vault  peipetualment  si  le  dcmcK  n'est 
seide  al  temps  de  cuttracts  de  3  droits,  si  dd  droit  de  possession,  et  del  droit  dd  pro- 
pcrtie.  And  tbeiefore  well  saith  Littleton,  that  he  to  whom  a  rdeaae  of  a  right  it  made 
must  have  a  freebdd." 

■  Partridge  v.  Stimnge,  Flow.  S8,  per  Mohtaoux,  C.  J.  See  alao  Doe  s.  Evans,  1 
C.  B.  717,  and  I  Piatt,  Lcaies,  Jo.     Y.  B.  10  Hen.  IV.  3.  3- 

'  8 ft 9 Vict. c  106, f  6.    SeeJenkiniv.Jones,gQ.B.Div.  i>8. 

■  Arkansas,  California,  Colorado,  Georgia,  IlUnois,  Indiana,  Iowa,  Kaniiaa,  Maine, 
Hkhigan,  Minnesota,  Mississ^Jin,  Miuouri,  Montana,  Nebraska,  Nevada,  Or^oo, 
Vermont,  Viiginia,  West  Virginia,  Wisconsin,  Arisona,  Idaho,  Utah,  Wyoming. 

'  Delaware,  New  Hampshire,  Ohio,  Pemisylvania,  South  Carolina,  Texas. 
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Carolina,  Rhode  Island,  and  Tennessee,  and  presumably  in  Mary- 
land and  New  Jersey,  it  is  still  the  law  that  the  grantee  of  a  dis- 
seisee cannot  maintain  an  action  in  his  own  name  foi  the  recoveiy 
of  the  land.i 

A  right  of  entiy  and  action  is  now  everywhere  devisable.  But 
until  1838  in  England  and  1836  in  Massachusetts,  a  disseisee  had 
nothing  that  he  could  dispose  of  by  will.* 

If  we  turn  now  from  transfers  by  act  of  the  party  to  transfers 
by  operation  of  law,  we  find  that  in  the  one  case  of  bankruptcy 
there  was  a  true  succession  to  the  disseisee's  right  to  enter  or  sue. 
But  this  was,  of  course,  a  statutory  transfer.' 

There  was  also  a  succession  sub  modo  in  the  case  of  death. 
The  heir  of  the  dissdsee,  so  long  as  he  continued  the  persona  of 
the  ancestor,  stood  in  his  pla<».  But  the  succession  to  the  right  in 
rem  was  radically  di£Ferent  from  the  inheritance  of  the  res  itself. 
If  the  heir  inherited  the  land,  he  became  the  feudal  owner  of  it, 
and  therefore  at  his  death  it  descended  to  his  heir,  unless  other- 
wise diq>osed  of  by  deed  or  will.  On  the  other  hand,  if  a  right 
of  entry  or  action  came  to  the  heir,  he  did  not  beccone  the  abso- 
lute owner  of  the  right  He  could  not  hold  a  chose  in  action  as 
tenant  in  fee  simple.  The  right  was  his  only  in  his  representative 
capadty.  He  might,  of  course,  reduce  the  r^ht  in  action  to  pos- 
session, and  so  become  feudal  owner  of  the  land.  But  if  he  died 
without  gaining  possession,  nothing  passed  to  his  hdr  as  such. 
The  latter  must  be  also  the  heir  of  the  disseisee,  and  so  the  new 
representative  of  his  persona,  in  order  to  succeed  to  the  right  in 
rem. 

'  Benstdn  f .  Huoui  (1877),  60  Ak.  583;  Coon.  Rev.  Stat  (1875),  $S4,  i  iS;  I>aL 
CMl  C,  f  681;  Doe  ■.  Roe  (1869),  13  Fl«.  tea;  RuaseU  1.  Doyk  I1SS6),  84  Ky.  386, 
3SS;  PrestoB  I.  Breckinridge,  86  Ky.  6ig;  Sohier  t.  Coffin  (1869),  loi  Mass.  179; 
Rawsoii *.  Putnam  (18S0),  iiSUass.  551,534;  Webster*.  Van  Steenburgh  (1864),  46 
Baib.  Ill;  Peaice  *.  Mooie,  114  N.  Y.  136;  Uuiray  v.  Blackled^  (1874),  71  N.  C. 
4Qi;  Burdidc «.  Burdick  (1884),  14  R- 1-  S74i  Tenn.  Code  (18S4),  {  3446. 

A  release  by  duseiiec  to  disseiaoi  wai  not  <q)etative  unless  the  latter  was  in  seisin. 
Y.  B.  8  Ed.  m.  15.  to;  Y.  B.  g  Hen.  VII.  35,  m.  Gold,  ibi,  pi.  196;  "Cook,  A.  G. 
demanded  this  questkatof  the  Court,  if  tliere  be  disseisor  and  disseisee,  and  during  the 
diweiwn,  the  diMcisec,  when  he  liad  nothing  but  a  right,  levies  a  fine  to  a  stranger,  U 
fay  this  fine  the  right  of  the  disseisee  be  gone,  and  IE  the  disseisar  shall  take  advantage 
of  that    PoTHAii  ft  Gawdy.    Nay  truly." 

■  I  Jaim.  Wnis,  4th  ed.,  49;  Pocv  *.  Robinson,  to  Mass.  131;  Maw.  Rev.  St.  c.  6a, 
I  a.   So  of  a  customary  devise.    Y.  B.  39  Hen.  VI.  18,  13. 

•  Smith  «.  CoSin,  3  H.  BL  444. 
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These  two  cases  of  death  and  bankruptcy  were  the  only  ones 
in  which  the  disseisee's  right  was  assignable  by  involimtary  trans- 
fer.  There  was,  for  example,  no  escheat  to  the  lord,  if  the  disseised 
tenant  died  without  heirs,  or  was  convicted  of  felony.  This  doc- 
trine would  seem  to  have  been  strictly  feudal.  Only  that  could 
escheat  whidi  was  c^>able  of  bdng  held  by  a  feudal  tenure.  A 
chose  in  action  could  not  be  held  by  such  a  tenure.  Only  the  land 
itself  could  be  so  held.  But  the  land,  after  the  disseisin,  was  held 
by  the  disseisor.  So  long  as  his  line  survived,  there  was  no  "da- 
fectus  ienentis."  The  death  of  the  disseisee  without  heirs  was, 
therefore,  of  no  more  interest  to  the  lord  than  the  death  of  any 
stranger.' 

The  lord  was  entitled  to  seize  the  land  of  his  villein.  But  if 
the  viUein  had  been  disseised  before  such  seizure,  the  lord  could 
not  enter  upon  the  land  in  the  possession  of  the  disseisor,  except 
in  the  name  of  the  villein,  and,  after  a  descent  cast,  could  not 
enter  at  all.'  Nor  had  he  any  right  to  bring  an  action  in  the  name 
of  his  villein.' 

It  is  still  the  law  in  most  of  our  States,  as  it  was  in  England 
before  1833,*  that  "if  a  man  seised  of  land  in  fee  be  disseised  of 
the  same,  and  then  take  a  wife  and  die  without  le-entering,  she 
shall  not  have  dower." ' 

llie  husband  of  a  woman  who  was  disseised  before  the  marriage 
may,  of  course,  enter  upon  the  disseisor  in  his  wife's  name,  or  he 
may  bring  an  action  to  recover  the  land  in  their  joint  names;*  but 
if  the  land  is  not  recovered  in  the  one  way  or  the  other  before 
bis  wife's  death,  he  must  suffer  for  his  laches.  For  the  old  rule, 
which  denied  to  the  husband  curtesy  in  his  wife's  right  of  entry  or 
action,  has  not  lost  its  force  on  either  side  of  the  oceaa.^    It  was 

>  Waucsley:  "As  if  »  man  be  (Uneised,  and  after  be  outlawed,  he  shall  not  forfeit 
the  pfofits  of  the  knd."  Goldib.  ss,  pl-  B.  This  piiiii:^>le  was  not  niaintainM  In  Its 
full  btegrity  in  the  tune  of  Cc^  See  Uaithutd,  a  L.  Q.  K«v.  4S6,  4S7,  whoe  the 
authorities  are  fully  collected. 

'  Co.  Lit.  Jiib.  ^  ■  Co.  Lit.  117a. 

*  3  &  4  Wm.  IV.  c  los.  . 

■  PeA.  i  366;  ThompKoi  t.  TttmpMMi,  i  Jones  (N.  C).  4Ji;  i  Washb.  R.  P., 
5th  ed.,  115,  336.  '* 

■  "MettoDs  que  une  fane  ad  title  a  certein  t«ne  p  voy  d'a^,  et  prist  bar,  le  bt 
sara  en  ceo  cas  quod  leddat  al'  bar  et  si  feme  et  nient  si  feme  xHk."  Y.  B.  4  Hen. 
VI.  14,11. 

'  aL.Q.Rev.486i  i  Bisht^, Mar. W., 1 509;  Den t. Demaicst, i Zab. 515, 540. 
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i^Ued  in  New  Yoik,  to  the  husband's  detiiment,  as  recent^  as 
1888.* 
A  disseisee  cannot  lelease  to  a  dissdsor,  reserving  a  rent  chaige.' 
One  more  phase  of  the  non-assignability  of  the  disseisee's  ri^t 
of  action  is  shown  by  another  recent  case.  It  was  decided  in  Rhode 
Island,  in  1879,  in  accordance  with  a  decision  by  the  King's  Bench, 
in  the  time  of  James  I.,*  that  a  cUsseised  owner  of  land  had  nothing 
U>at  could  be  taken  on  execution.*  ' 

The  position  of  the  disseisor  of  land  is,  in  most  respects,  the 
direct  opposite  <^  that  of  the  dissdsee.  The  strength  of  each  is 
the  weakness  of  the  other.  The  right  of  the  disseisee  to  recover 
implies  the  liability  of  the  dissdsor,  or  his  transferee,  to  lose  the 
land.  But  so  long  as  the  disseisin  continues,  the  disseisor,  or  his 
transferee,  possesses  all  the  rights  incident  to  the  ownership  of  an 
estate  in  fee  simple.  He  has  the  jus  habendi  and  the  fus  disponendi. 
If  he  is  dispossessed  by  a  stranger,  he  can  recover  possesion  by 
entry  or  action.*  If  he  wishes  to  transfer  his  estate  in  whole  or  tn 
part,  he  may  freely  do  so.  He  may  sell  the  land,*  or  devise  it,^  or 
lease  it.*  He  may  ccuvey  it  with  the  usual  limitati<ais,  «.  e.,  for 
life,  in  taO,  etc.,*  <x  subject  to  trusts.**  His  interest  b  subject  also 
to  the  rules  of  involuntary  transfer.  Accordingly,  it  may  descend 
to  his  heir,"  escheat  to  his  lord,"  ot  be  taken  on  exeoitdon,"  and 

■  Baker  •.  Otikwood,  49  Hun,  a\6. 

*  lUkd  •.  Nuh,  I  Lmxl  148. 

■  Stamen  *.  Amcaye,  i  RolL  tiix.  8SS,  pL  5;  Doe  •■  MfaUhone,  $  Up.  On.  Q.  B. 
4S3,  aeccrd. 

*  Caoqibdl  ■.  Pnnt  St.  Wo^  ii  R.  I.  453;  McConnell  *.  Brown,  5  Mon.  478, 
aeard.  BystatutearjudidaileBukttoiiAdiSereDt  rule  prevaib  in  some  juiiadictioiis. 
Doe  f.  Hukins,  15  Alt.  619;  McGill  1.  Doe,  g  Ind.  306;  Bhnchftrd  «.  Taylor,  7  B. 
Uon.  645;  H&nna  *.  Rcnfro,  31  Min.  135, 130;  Rosen  *.  Brown,  61  Mo.  187  (wmN*}; 
Tniui-Thom,!  Barb.  156;  Janett«.Tomlinsao,3W«tta&S.ii4;  KeDey  ■.  Umxui, 
3  Yerg.  437- 

■  BncL  165  a;  Batemui  t.  Allat,  Cro.  EL  437,  438;  Ashar  t.  Whitloc^  L.  R.  i 
Q.  B.  I. 

*  Chxkty  f.  Alfocd,  17  How.  tei;  Weber  «.  AndenoD,  73  HL  439. 

T  Aaber  •.  WbJtlodk,  L.  R.  iQ.B.  i;  Hayne**.  Boudman,  119  UiM.  414. 

*  I  Piatt,  LeMea,  si[  Y.B.»Hen.  VI.  »o,  is._ 

■  Board  ».  Board,  L.  R.  9  Q.  B.  48;  Aahet «.  WUtlo<±,  L.  R.  1  Q.  B.  i. 
**  HawUtee  •.  HaiAAee,  11  Hare,  330. 

"  Watkins,  Descents,  4th  ed.,  4.  <■■  (c);  Cunfar  f.  Gale,  9  AS.  513. 
>■  a  L.  Q.  Rev.  4S7,  48S. 

■■  SbtOx  t.  Fitznher,  s  Ban,  126;  Talbot  t.  Chambcriain,  3  Paige,  119;  Murray 
1, 19  N.  H.  4«3. 
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would  doubtless  pass  to  liis  asagnee  in  bankruptcy.  Hw  husband 
of  the  disseisor  has  curtesy,'  and  the  wife  dower,'  and  a  disseisin 
by  a  villein  must  have  enured  to  the  benefit  of  his  lord  at  the  latter's 
Action.  The  disseisor  is  entitled  to  common  (hut  not  advowson?)  ,* 
he  has  presentment,*  may  insure  realty,*  may  grant  a  rent  charge,* 
and  may  distrain  for  damage  feasant' 

The  legal  effects  of  the  disseisin  of  chattels  are  most  vividly  seen 
by  lodung  at  the  remedies  for  a  wrongful  taking.  The  rig^t  of  recap- 
ti<m  was  allowed  <aily  fioffonie  ddido.'  This  meant  in  Britton's 
time  the  day  of  the  taking.  If  the  owner  retook  his  goods  after- 
wardSj  he  forfeited  them  for  his  "usurpation."  '  If  the  taking  was 
feloDious,"*  the  despoiled  owner  might  bring  an  appeal  of  larcoiy, 
and,  by  complying  with  certain  conditions,"  obtain  restitution  of 
the  stolra  chattel.  But  a  dissdsor  is  not  liable  to  the  disseisee 
in  assumpsit  for  profits  received  by  the  disseisor  from  the  prod- 
uceofland."  Thedisseisormayevenmaintainreplevin, trover, etc, 
against  the  disseisee,  for  a  chattel  created  by  severance  from  the 

«  Colgan  ».  PeDew,  48  N.  J.  17, «  K.  J.  694. 

■  Hftle  T.  Muim,  4  Gray,  139;  UcEnUre  «.  Brown,  iS  Ind.  347;  Ptti'lnlrh  t.  Don, 
4  Mbs.  905;  I  Scrilmei,  Dower,  355,  356, 353,  354. 

•  Y.  B.  tg  Hen.  VI.  3»,  «. 

•  Y.  B.  s  Ed.  m.  1$.  >*;  V.  B.  9  Ed.  IV.  39,  i. 

•  Travis  ■.  ContinenUl  Co.,  31  Uo.  App.  19S,  aoS. 

•  Dy.  s  a,  pL  I. 

»  Y.  B.  5  Ed.  in.  10,  3S. 

•  See  Y.  B.  s  Ed.  ra.  14,  S;  Y.  B.  33  Hen.  VI.  j,  iSi  Y.  B.  34  Hen.  VI.  11,  ai; 
Y.  B.  3S  Hen.  VI.  »,  3;  Y.  B.  35  Hen.  VI.  ag. 

•  I  Nich.  BritL  57,  116.  Hie  dght  of  aelf-Jielp  In  geiien]  wa«  fonneriy  greatly 
KsUicted.  Tbe  duseisee'i  light  of  entty  into  land  was  tolled  after  five  days.  If  he 
entoml  afterwards,  the  dissdsor  could  recover  the  land  from  him  by  assize  of  novel 
A'ufmtitin  Maitlsnd,  4  L.  Q.  Rev,  tg,  35.  So  the  writ  of  ravishmeDt  of  ward  would 
lie  against  one  entitled  to  the  ward  if  he  took  the  infant  by  force  from  the  wrongful 
possessor.  sSHen.  III.  Abi.pl.  134,  GL;  Y.B.  11  lb  aiEd.  I.  554.  The  lord  must  re- 
port to  his  action  to  recover  his  serf,  if  not  captured  tn^ra  ferftwn  mI  quartum  diem. 
4  L.  Q.  Rev.  31.  A  nuisance  could  be  abated  by  act  of  the  party  injured,  only  if  he 
acted  immediately.   Bract,  f.  133;  i  Nich.  Br.  403. 

"  Originally  any  taking  without  right,  like  killing  by  acddent,  was  feloniona.  In 
iai4  Roger  of  Stanton  killed  a  girl  by  accident;  "testatum  est  quod  non  per  fdoniam 
...  et  TCI  motus  miseric(»die  perdonavit  d  mortem."  i  SeL  PL  Crown  (Sdden 
Soc'y).  ^7.  See  also  Bract,  f.  155.  In  Bracton's  time,  if  not  earlier,  the  imimM  fn- 
TOfdi  was  essential  to  a  fekmy.    BncL  f .  136  b. 

"  See  cases  dted  in  the  lecture  on  Appeal. 

"  Blgelow  v.  Jones,  10  Pick.  161;  Baker  *.  Howell,  6  S.  ft  R.  476  {takbte);  Stock- 
wdl  t.  Phdps,  34  N.  Y.  363- 
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realty  during  the  disadsio ; '  and  he  is  not  liable  to  the  disseisee  for  a 
diattet  created  by  severance  during  the  disseisin.' 

But  such  was  the  t^or  and  hazard  oi  these  conditions,  that 
from  the  middle  of  the  thirteenth  century  the  ^peal  was  largely 
superseded  by  the  new  action  of  treq>a5s.*  If  the  taking  was  not 
criminal,  trespass  was  for  generations  the  only  remedy.* 

Trespass,  however,  was  a  purely  personal  action;  it  sounded 
only  in  damages.'  The  wrongful  taking  of  chattels  was,  therefore, 
a  more  dCectual  disseisin  than  the  ouster  from  land.  The  dis- 
possessed owner  of  land,  as  we  have  seen,  could  always  recovtf 
possession  by  an  action.  Though  deprived  of  the  res,  he  still 
had  a  right  i»  rem.  The  dissdsor  acquired  only  a  defeasible  estate. 
One  whose  chattel  had  been  taken  fr<mi  himj  on  the  other  hand, 
having  no  means  of  recovering  it  by  action,  not  only  lost  the  res, 
but  had  no  right  in  rem.  The  disseisor  gained  by  bis  tort  both  the 
p(»session  and  the  right  of  possession;  in  a  word,  the  absolute 
prc^>erty  in  the  chattel  taken. 

What  became  of  the  chattel  afterwards,  therefore,  was  no  coa< 
cem  of  the  victim  of  the  tort.  Accordingly,  one  need  not  be  sur- 
prised at  the  following  charge  given  by  Bkian,  C.  J.,  and  bis  com- 


1  Brothen  •.  Hnrdle,  to  Ired.  490;  Bnnch  «.  Moniscm,  s  Jonea  (N.  C),  i6>  6  Jtmtt, 
16;  lUy  «.  Gudntf ,  8>  N.  C.  454;  Lfhman  t.  Kdlcnnui,  65  P&.  489  (ovemliiig 
Elliott  f .  Powell,  10  Wfttts,  453). 

*  Page  V.  Fowler,  a8  Col.  605;  Mutin  f  .ThompscMi,  61  CaL  618;  Anderson  «.  Htfder, 
34I11-436;  Brown ».CokIwdl,  10 S.&R.IJ4;  Powell».SniitIi,a Watts,  126;  DeMott 
K  Hagemun,  8  Cow.  aao.  Ccnlra,  Morgu  ■.  Varick,  8  Wend.  587  (din[^woved  in 
to  Ired.  493). 

'  A  case  lA  the  year  1199  (1  Rot  Cur.  Reg.  34)  seems  to  be  the  earliest  reported 
fautance  of  an  action  of  tre^Mua  in  Uk  royal  courts.  Only  a  few  cases  are  reported 
during  the  n^  fifty  yean.  But  about  1 1  jo  the  action  came  suddenly  into  great  pc^o- 
lari^.  In  the  Abbretiaih  Pladtonim,  twenty-five  cases  are  given  (A  the  single  yeai 
1951-1353.  We  may  infer  that  the  writ,  which  had  before  been  granted  as  a  special 
favor,  became  at  that  time  a  writ  of  course.  In  Britlon  (f.  49),  ideaders  are  advised  to 
■ue  in  tre^NUB  rather  than  by  appeal,  in  order  to  avoid  "la  perilotue  avttUure  de  ba- 
layUs."  Tre^ass  En  the  pcf>ular  courts  of  the  hundred  and  county  was  doubtless  of 
faigreateranti(iuI^thanthesameactionintlieCurMJ?«(M.  Several  cases  of  the  r^n 
of  Henry  I.  are  collected  in  Bigebw,  Pladta  Anglo-Nonnannlca,  89,  89,  98,  loa,  117. 

*  In  early  English  law,  as  in  primitive  law  in  general,  the  ;mndide  of  parsimony  did 
not  permit  concurrent  remedies.  The  lines  were  drawn  betwen  the  di£Ferent  acdoH 
with  great  dtarpness.  The  right  to  sue  a  treq>aaier  in  refdevin  and  detinue  was  a  later 
devel^>meQt,  as  will  be  explained  further  on. 

*  Mather  ».  Trinity  Church,  3  S.  &  R.  47a,  approved  In  Barlan  (.  Harlan,  15  Pn. 
S07,  Stii  Brewer  v.  Fkraiog,  51  Pa.  101, 115;  Pratt «.  Battels,  18  Vt  685  <remUc}. 
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panlons  to  a  juiy  in  i486:  "If  one  takes  tny  horse  »  el  amis  and 
^ves  it  to  S.,  or  S.  takes  it  with  force  and  anns  from  him  who  took 
it  'from  me,  in  this  case  S.  is  not  a  tres^tasser  to  me,  nor  shall  I  have 
trespass  against  him  for  the  horse,  because  the  possesion  was  out 
of  me  by  the  first  taking;  then  he  was  not  a  tre^asser  to  me,  and 
if  the  truth  be  so,  find  the  defendant  not  guilty." '  Brooke  adds 
this  gloss,  "  For  the  fiist  offender  has  gained  the  prc^rty  by  the 
tort."  * 

The  complete  divestiture  of  the  owner's  property  in  a  chattel  by 
a  HiptK^tiin  explains  also  a.  distinction  taken  in  the  Year  Books,  which 
has  proved  a  stumbling-block  to  ctnnmentators  to  the  present  day: 
"Note  by  Ftnedx,  C.  J.,  and  Treicayle,  C.J.  If  I  bail  goods  to  a 
man  and  he  gives  them  to  a  stranger,  or  sells  them,  if  the  stranger 
takes  them  without  livery  he  is  a  trespasser,  and  I  shall  have  a  writ 
of  treq>ass  against  him;  for  by  the  gift  or  sale  the  property  was 
not  changed  but  by  the  taking.  But  if  he  delivered  them  to  the 
vendee  or  donee,  then  I  shall  not  have  trespass."  *  At  this  time, 
although  anciently  the  rule  was  otherwise,  the  possession  of  the 
bailee  at  will  was  treated  as  the  possession  of  the  bailor  also.  In 
the  first  case,  therefore,  where  there  was  no  delivery  by  the  bailee, 
the  stranger  by  taking  the  goods  disseised  the  bailor  and  so  was 
liable  to  the  latter  in  trespass.  But  in  the  other  case,  where  the 
bailee  delivered  the  goods  sold,  he  was  the  dissdsor.  By  a  single 
act  he  gained  the  al»olute  property  in  the  goods  and  transferred 
it  to  the  vendee,  who  was  Uius  as  fully  beyond  the  reach  of  the 
disseisee  as  the  vendee  of  the  disseising  trespasser  in  the  earlier 
case  before  Bsian,  C.  J.  The  peculiarity  in  the  case  of  the  bailment 
lies  in  the  form  of  the  disseisin.  But  the  asportation  of  a  chattel 
or  the  ouster  from  land,  although  the  commonest,  were  not  the 
only  modes  of  Hias<>i'«in.  Any  physical  dealing  with  the  chattel 
imder  an  assumption  of  dominion,  or,  to  borrow  a  modem  word, 
any  convemon,  was  a  disseisin.  The  wrongful  ddivery  of  the 
goods  by  the  bailee  as  vendor  corresponds  perfectly  to  a  tortious 
feo&nent  by  a  termor.    Such  a  feoffment  was  a  disseisin  of  the 

'  Y.B.iiEd.IV.74.«.  See  to  the  nme  effect  Bro.AbT.Ej.Cust.S,uulTTeq).  356; 
Y.  B.  1  Ed.  IV.  5,  9,  pa  NuDHUi,  J.;  V.  B.  4  Hen.  VH.  5,  i;  Y.  B.  16  Hea.  VIL 
3  a,  71  StBunf.  PL  Cor.  61  a;  Hutu  v.  Blackhc^  BiownL  36. 

»  Bro.  Abr.  Tiesp.  358. 

*  Y.  B.  3(Hen.  vn.  39,  49.  See  •!«>  Y.  B.  a  Ed.  IV.  5, 9;  1  Wnu.  Sumd.  47  e; 
Wright  &  Pollock,  Poeaaaaa,  169. 
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landlmd;  and  the  feoffor,  not  the  feoffee,  was  the  disseisor.'  The 
act  of  feofEmeot  was  at  once  an  acquisition  of  a  tortious  fee  and  a 
conveyance.' 

To-day,  as  every  one  knows,  neither  a  trespasser,  nor  one  taking 
or  buying  from  him,  noi  the  vendee  of  a  bailee,  either  with  or  with- 
out delivery  by  the  latter,  acquires  the  absolute  property  in  the 
chattel  taken  cm-  bailed.  The  disseisee  of  goods,  as  well  as  the  di»- 
sdsee  of  land,  has  a  ri^t  m  ran.  The  process  by  which  the  right 
m  personam  has  been  transformed  into  a  real  right  may  be  traced 
in  the  expansion  of  the  writs  of  r^levin  and  detinue,  and  is  suffi- 
ciently curious  to  warrant  a  slight  digression. 

Replevin  was  originally  confined  to  cases  of  wrongful  distress.' 
It  was  also  the  only  action  in  those  cases,  trespass  not  being  ad- 
missble.'  A  distrainor,  unlike  a  disseisor,  did  not  take  the  chattel 
under  a  claim  of  absolute  dominion,  but  only  as  a  security.  He 
had  not  even  so  much  possession  as  a  bailee.  If  the  distress  was 
carried  off  by  a  stranger,  the  distrainor  could  not  maintain  tres- 
pass,* in  which  action  the  goods  were  always  laid  as  the  goods  of 
the  plaintiff.  That  action  belonged  to  the  distrainee,  as  the  one 
dissdsed.  The  distrainor  must  use  either  the  writ  of  rescous  or 
de  parco  fracto,  in  which  the  pr<q)erty  in  the  distress  was  either 
Itud  in  the  distrainee,  or  not  laid  in  any  one.  Trespass  and  r^levin 
were  thus  fundamentaUy  distinct  and  mutually  exclusive  actions. 
Hie  one  was  brought  against  a  disseisor;  the  other  against  a  cus- 
todian. The  former  was  a  personal  action,  the  latter  a  real  action. 
Treqiass  presupposed  the  proper^  in  the  defendant,  whereas  re- 
plevin assumed  the  property  in  the  plaintiff,  at  the  time  of  action 


>  Bnct  i«i  h;  Spkria  Cue,  Cto.  EL  676;  Co.  Lit  57  a,  n.  (3};  BooUi,  R.  Act, 
•d  ed.,  i&S't  1  L.  Q.  Rev.  4SS.  Tbe  usiie  must  tbeiefaic  be  brought  Bgaiiut  feoflbr 
and  feoffee  jointly,  i  Mdi.  Britt  337.  A  fccAment  by  n  tenant  for  life  wai  not  origi- 
nally A  toffeiture.  i  Nich.  Britt  116;  i  Nich.  Britt  37S.  "A  disseisin  is  slso  done 
by  those  who  ciHivcy  n  treebold  to  others,  where  they  themsdves  have  ncxie;  and  in  such 
ctK  the  donor  as  well  aa  the  diMdm  should  be  named."  See  also  i  Nidt.  Britt  187, 
note  In  MS.  N. 

'  Hw  conveyance  was  not  necessarily  oo.eztendve  with  the  acqulKtlon.  Zfthefeoff- 
meat  was  fcv  life  the  icvenioa  was  in  the  feoffor.  Chall!s,R.  Prop.  319.  Hemayhavie 
action  of  waste.    Godb.  31S. 

*  This  passage  has  been  substantially  icpented  In  the  lecture  on  lUplevin,  when 
It  oripnally  occuired. 

«  Ab'.  n.  165,  cd.  1,  rot  5;  5  Rot  Fu.  139  h. 

•  Y.  B.  30  Hen.  Vn.  I,  i;  Ra  t.  OotUm,  Park.  113,  »i. 
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brou^U  If,  theiefore,  wlien  the  ^leriff  came  to  replevy  goods, 
as  if  distrained,  the  taker  clwned  them  as  his  own,  the  sheriff 
was  powerless.  The  writ  directed  him  to  take  the  goods  of  the 
plamtiS,  det^ed  by  the  defendant.  But  the  goods  were  no  longer 
the  plaintiff's;  the  defendant  byhis  rlnirn  had  disseised  the  plaintiff 
and  made  them  his  own.  The  plaintiff  must  abandon  his  action 
(A  replevin  as  misconceived,  and  proceed  against  the  defendant,  as 
a  disseisor,  by  ai^>eal  of  felony,  or  trespass.' 

Even  if  the  defendant  allowed  the  sheriff  to  replevy  the  goods, 
he  might  afterwards  in  court  stop  the  action  by  a  mere  assertion, 
without  proof,  of  ownership.  The  goods  were  returned  to  him  as 
goods  wrongfully  replevied,  and  the  plaintiff,  as  before,  was  driven 
to  his  appeal  or  treq>ass.' 

The  law  was  so  far  changed  by  the  judges  in  1331,  that  if  the 
defendant  allowed  the  shoiff  to  take  the  goods,  he  could  not  after- 
wards abate  the  action  by  a  claim  of  title.' 

But  it  was  still  possible  for  the  defendant  to  daim  proper^ 
before  the  sheriff  and  so  arrest  further  action  by  him.    To  meet 

1  Atyntttingly,  ewn  iJtcr  replevin  becMne  coocnrwBt  with  ttttptu,  U  *  pUintiff  had 
both  wriu  pending  At  ooce  for  the  sune  goodi,  the  MCODd  writ  wu  abated  for  tlie  "(»ii- 
trsMi?ri(M"of  the  nqqwul  of  the  two  writs.  Y.  B.  8  Hen.  VL  17, 17;  3aRen.VI.1s, 
j6;   14  Hen.  VH.  la,  31. 

■  I  Nich.  Britt.  138.  "If  the  taker  or  debuDCr  admit  the  txiltS  to  view  aitd  avow  the 
thing  diittained  to  be  Us  prc^ierty,  w  that  the  plaintiff  lua  notlung  therehi,  then  tlw 
juriadictiiMi  of  the  iheiiS  and  bailiff  ceaaes.  And  if  the  [daintifi  b  not  villein  of  tlie 
de&wceor,  let  him  immediately  ralK  hue  and  ay;  and  at  the  first  oonnty  comt  let 
him  sue  fix  his  chattel,  as  being  robbed  from  him,  by  qresl  of  fekmy,  if  he  thinks  fit 
to  do  10."  ConqMre  the  aue  <rf  an  estiay.  i  Nidi.  Britt  «8.  "If  the  lord  avow  it  to 
be  his  own,  the  person  demanding  It  may  dtlKi  bring  an  action  to  kcovci  his  beast  as 
lost,  in  form  of  treqiaaa,  cf  an  appeal  of  larceny,  by  words  of  felony."  1  Nich.  Biitt. 
315-316.  "No  person  can  detain  from  another  birds  orbcasts/craMolMra,  which  have 
been  dwncaticated,  without  being  guilty  of  robbery  or  of  open  tre^wss  against  our 
peace,  if  due  pursuit  be  made  thereof  within  the  year  and  day,  to  prevent  thdr  bdng 
claimed  as  estiayi." 

>  Y.  B.  91  ft  33  Ed.  1. 106;  Y.  B.  33  ft  33  Ed.  L  54.  If  the  defendant,  Instead  of 
■-l«  lining  title  in  hinudf ,  alleged  title  in  a  third  persm,  he  could  only  defeat  the  actioa 
by  proof  of  the  tact  alleged.   Y.  B.  33  Ed.  1. 83;  Y.  B.  34  Ed.  1. 148. 

*  Y.  B.  5  Ed,  m.  3,  II.  TltE  argument  of  the  defendant,  "And  although  we  are 
come  to  court  on  your  suit,  we  shall  not  be  in  a  woiae  p%ht  here  than  bef(Me  the  dieiiff ; 
for  you  shall  be  driven  to  your  writ  of  tieqiais  or  to  your  a[^>eal,  and  this  writ  shall 
'  abate,"  though  lumxiited  by  tbe  precedents,  was  ovoruled.  See  also  Y.  B.  3i  Ed.  IV. 
'  64  a,  35,  and  Y.  B.  96  Hen.  VHI.  6,  ij.  There  is  an  echo  of  the  old  law  in  Y.  B.  7  Hen. 
IV.  38  b,  5.  "And  also  it  was  said  that  if  <»e  claims  pn^eity  in  court,  agamst  this 
claim  the  other  shall  not  avtr  the  contiary  —  cnio  fnoi  «im  Mf  Us." 
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this  difficulty,  the  writ  de  proprietate  probanda  was  devised,  probably 
in  the  reign  of  Edward  III.  By  this  writ  the  sheriff  was  directed 
to  i^evy  the  goods,  notwithstanding  the  defendant's  daim,  if  by 
an  inquest  of  office  the  pT(^>erty  was  found  in  the  phuntiff* s  favor. 
This  finding  for  the  plaintiff  had  no  further  effect  than  to  justify 
the  sheriff  in  refdevying  the  goods,  and  thus  to  pennit  the  plain- 
tiff to  go  on  with  the  replevin  action  just  as  he  would  have  done  . 
had  the  defendant  allowed  the  sheriff  to  take  the  goods.'  Re- 
plevin thus  became  theoretically  concurrent  with  tre^iass.'  A  dis- 
seisor could  not  thereafter  gain  the  absolute  property  by  his  tort. 
A  writ  in  trespass  for  carrying  off  and  killing  the  plaintiff's  horse 
was  no  longer  assailable  for  repugnancy.  In  1440,  to  a  count  in 
trespass  for  taking  a  horse,  the  defendant  pleaded  that  he  took 
it  dama^  feasant  to  his  grain,  which  the  plaintiff  had  carried  off. 
It  was  objected  that  the  plea  was  bad,  as  lowing  on  its  face  that 
the  grain  was  the  plaintiff's  by  the  taking.  But  the  court  allowed 
the  plea  on  the  ground  that  the  defendant  might  have  brought  a 
replevin  for  the  grain  which  proved  the  pnq>erty  in  him  at  his 
election.'  It  became  a  familiar  notion  that  the  dispossessed  owner 
might  affirm  the  pwpeity  in  himself  by  brii^ng  replevin,  or  dis- 
affirm it  by  suing  in  trespass.*  In  other  words,  there  was  a  dis- 
seisin by  election  in  personal^  as  well  as  in  realty. 

»  Y.  B.  I  Ed.  IV.  9.  18. 

*  Y.  B.  T  Hen.  IV.  a8  h,  J,  pa  GABccaom,  C.  J.;  Y.  B.  19  Hen.  VL  65, 5,  pet 
Nkwtom,  C  J.;  Y.  B.  «  EA  IV.  16,  8,  p«  Danbi,  C.  J.;  Y.  B.  6  Hml  VBL  7, 4,  per 
BsuK,  C.  J.,  and  Vavasok,  J.;  Y.  B.  14  Hen.  VII.  11,  33.  In  fut,  then  are  no  re- 
ported cases  of  replevin  foi  tregptua  from  the  time  of  Edward  m.  to  the  present  cen- 
tmy.  SeeMeUort.  Leatlter,iE.&B.  G19.  Almogt  at  the  lame  time  that  the  Kope  of 
leplevln  was  enlarged,  there  wu  a  similar  duplication  of  remedies  against  the  disseisor 
of  land.  Originally,  if  we  except  the  writ  of  right,  the  assise  of  novel  disseJMn  (or  writ 
of  eitry  hi  the  nature  of  assise),  whkh  was  the  counterpoint  of  treqwss  de  boitit  asp«r- 
IbIu,  was  the  exclusive  remedy  Rgahut  a  disseisor.  Trapaaa  quart  dtuuitm  frttit  \na 
confined  to  cases  <A  entry  not  amounting  to  an  ouster.  If,  therefore,  the  defendant  in 
a  writ  of  treqiass  r1«tm*»<  the  freehold,  the  writ  was  abated.  Hie  plaintiff  must  pro- 
ceed against  tum  as  a  disseisor  by  the  asdse.  3  Br.  Note  BoiA,  37B;  Abr.  PI.  133, 
Essex,  rot.  13;  Abr.  PI.  14s,  ad.  i,  rot.  9  [1353];  Abr.  PL  163,  col.  i,  rot.  iS  [tt?*]- 
About  1340,  tre^MUH  qitart  ctausitm  wss  allowed  for  a  disseisin.  Y.  B.  it  ft  13  Ed. 
HI.  So3-S«S.  S17-S19;  Y.  B.  14  Ed.  m.  331. 

»  Y.  B.  t9  Hen.  VI.  65,  J. 

*  Br.  Abr.  Replev.  39;  Y.  B.  6  Hen.  Vn.  8  ft,  4;  Y.  B.  14  Hen.  VH.  13, 3i;  Russell 
f.  l^Btt,  4  Leon.  44,  46;  Bishi^  e.  Montague,  Cro.  El.  834;  Bagshaw  s.  Gaward, 
Ydv.  96;  Coldwell's  Case,  Clayt.  isi,  pi.  315;  Power  s.  Marshall,  i  ^d.  173;  i  Roper, 
B.  ft  W.,  Jwob's  ed.,  169. 
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The  disseisee's  right  in  rem,  however,  was  still  a  qualified  ri{^t; 
for  replevin  was  never  allowed  in  England  against  a  vendee  or 
bailee  of  a  tre^iasser,  nor  against  a  second  trespasser.^  It  was  only 
by  the  later  extension  of  the  action  of  detinue  that  a  disseisee 
finalfy  acquired  a  perfect  right  in  rem.  Detinue,  although  its 
object  was  the  recovery  of  a  ^edfic  chattel,  was  originally  an  action 
ex  amtraclu.  It  was  allowed  only  against  a  bailee  or  against  a 
vmdor,  who  after  the  sak  and  before  delivery  was  in  much  the 
same  positicm  as  a  bailee.  So  essential  was  the  element  of  privity 
at  first,  that  in  En^and,  as  upon  the  Continent,  during  the  life 
of  a  bailee,  he  only  was  liable  in  detinue  even  though  the  chattd, 
either  with  or  without  the  bailee's  consent,  were  in  the  possesdoa 
<^  a  third  person.'  In  counting  against  a  possessor  after  the  bailee's 
death,  the  bailor  must  connect  the  defendant's  possesion  with 
that  of  the  bailee,  as  by  showing  that  the  possessor  was  the  widow, 
heir,  or  executor  of  the  bailee,  or  otherwise  in  a  certain  privity 
with  him.'  Afterwards,  a  bailor  was  peimitted  to  charge  a  sub- 
bailee  in  detinue  in  the  lifetime  of  the  bailee.'  This  action  seems 
to  have  been  givoi  to  a  loser  as  early  as  the  reign  of  Edward  m.* 
But  it  was  a  long  time  before  the  averment  of  the  plaintiff's  loss  of 
his  goods  became  a  fiction.  As  l&te  as  1495,  the  conservative 
BsiAN,  C.  J.,  said:  "He  from  whom  goods  are  taken  cannot  have 
detinue."  *  His  companion,  Vavasok,  J.,  it  is  true,  espressed  a 
contrary  opinion  in  the  same  case,  as  did  Andeesoh,  C.  J.,  in  Russell 
V.  Pratt '  (1579),  and  the  court  in  Day  v.  Bisbitch  •  (1586).  But  it 
was  not  until  1600  that  Bbian's  opinion  can  be  sud  to  have  been 
finally  abandoned.  In  that  year  the  comparatively  modem  action 
of  trover,  which  had  already  nearly  supplanted  detinue  sur  trmer, 
was  allowed  against  a  trespasser;  althou^  even  then  two  judges  dis- 
sented, because  by  the  taking  "the  property  and  possession  is 
divested  out  of  the  plaintiff."  *  ^  As  the  averments  of  losing  and  find- 

I  Ueaafe  t.  BUce,  6  E.  ft  B.  S47. 

■  Y.  B.  H  Ed.  m.  41  «>  a*;  Y.  B.  43  E<L  m.  19, 11. 

■  Y.  B.  16  Ed.  n.  490.    But  Me  Y.  B.  9  Hca.  V.  14,  it. 

•  Y.  B.  II  Hen.  IV.  46  b,  m;  Y.  B.  le  Hen.  Vn.  7, 14- 

■  Y.  B.  s  Ed.  m.  a,  s- 

■  Y.B.6Hm.Vn.9,4.   See  iIm  i  Ch.  PL,  7th  ed.,  137. 
»  4  Leon.  44,  46. 

•  Ow.  70. 

•  BiilK^  1.  UooUpie,  Cm.  EL  8*4,  Clo.  J«c.  30, 
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ing  were  now  fictioas,  trover  was  maintainable  by  the  disseisee 
against  any  possessor. 

The  disseisee's  right  to  maintain  replevin  and  detinue  (or  trover) 
being  thus  established,  we  have  now  to  inquire  how  far  the  rules 
which  were  found  to  govern  in  the  tjiw^igin  of  land  ai^ly  to  the 
disseisin  of  goods. 

So  long  as  the  adverse  possesion  continues,  the  dispossessed 
owner  of  the  chattel  has,  manifestly,  no  power  of  present  enjoy- 
ment. Has  he  lost  also  the  power  of  alienation?  His  right  in 
rem,  if  analyzed,  means  a  right  to  recover  possession  by  recaption 
or  acti<ni.  But  these  rights  are  as  personal  in  their  nature  as  the 
corresponding  rights  of  entry  or  action  in  the  case  of  land.  It 
follows,  then,  that  th^  were  not  transferable.  And  such  was  the 
law,* 

In  1463,  Damby,  C.  J.,  and  Needhau,  J.,  agreed,  it  is  true,  that  a 
bailor  whose  goods  had  been  wrongfully  ta^en  from  tbe  bailee 
mi^t  give  them  to  the  treq>asser.*  This  was  against  the  c^inion 
of  Littleton,  counsel  for  the  plaintiff,  who  said,  "I  think  it  is  a 
void  gift;  for  when  S.  took  them  from  me  [bailee]  the  property  was 
in  him  and  out  of  you  [bailor];  how,  then,  could  you  give  them  to 
him?"  "Et  bene  dixit,"  is  Brooke's  comment.*  The  view  of  the 
two  judges  was  taken  by  Vavasob,  J.,  also,  in  a  like  case  in  1495. 
But  one  of  the  greatest  of  English  judges,  Brian,  C.  J.,  expressed 
himself  clearly  to  the  ointrary:  "The  gift  is  void.  ...  In  my 
o^nnion  the  property  is  devested  by  the  taking,  and  then  he  had  only 
a  right  of  property;  and  so  the  property  and  right  of  property  are 
not  all  one.  Then,  if  he  has  only  a  right,  this  gift  is  void;  for  one 
cannot  ^ve  his  right."  *  Three  years  later  he  reaffirmed  his  opinion 
in  the  same  case:  "Tbe  gift  is  void  to  him  who  had  the  goods 
as  much  as  it  would  be  to  a  stranger,  and  I  think  a  gift  to  a 
stranger  is  void  in  such  a  case."*  A  disseisee  of  a  term  has 
nothing  to  sell.' 

*  I  NidL  Britt  119:  "Things  which  are  not  In  the  aeUn  of  another  may  be  put- 
diaaed  by  litk  of  ffh,  and  of  feoffment,  and  also  by  miccenion,  eicheat,  reverdan, 
f^iMwit  of  dower,  hiring,  borrowing,  and  by  title  of  tettamoit"  i  Nich.  Br.  lai: 
"Gift  ii  a  Rwce  geneml  tcnn  than  feoffment,  for  gift  is  appHcalile  to  all  things  movabb 
and  inunovabk,  and  feoffment  is  only  of  soiL" 

*  Y.  B.  3  Ed.  IV.  16,  8;  PeA.  1 9a. 

•  Bro.  Abr.  Replev.  39.  *  Y.  B.  6  Hen.  VH.  9.  4. 

•  Y.  B.  10  Hen.  VII.  37,  13.  •  Ibgiave  t.  Lee,  Dy.  116  b,  vL  71. 
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In  Russell  e.  Pratt  ^  (1579),  there  is  tlus  Return  by  Manwood, 
C.  6.:  "If  my  goods  be  taken  from  me,  I  cannot  give  them  to  a 
stranger;  but  if  my  goods  crane  to  another  by  trover,  I  may  pvc 
them  over  to  auoth^."  The  law  on  this  point  is  thus  sumnurized 
in  "Shepard's  Touchstone,"  the  first  etUtioQ  of  which  was  pub- 
lished in  1648:  "Things  in  action  are  not  gnmtable  over  to  stran- 
gers but  in  ^>ecial  cases.  .  .  .  And,  thaefore,  if  a  man  have  dis- 
seised me  of  my  land  or  taken  away  my  goods,  I  may  not  grant 
over  this  land  or  these  goods  until  I  have  seisin  of  them  ^ain. 
.  .  .  And  if  a  man  take  goods  from  me,  or  from  another  man  in 
whose  hands  they  are;  or  I  buy  goods  of  anothn  man  and  suffer 
them  in  his  possession,  and  a  stranger  takes  them  from  lum,  it  seems 
in  these  cases,  I  may  give  the  goods  to  the  trespasser,  because  the 
property  of  them  is  still  in  me  [*.  e.,  his  acceptance  of  them  Is  an 
admission  of  property  in  the  donor;  but  they  cannot  be  givoi  to  a 
stranger,  since  without  such  an  admission  the  party  has  nmely  a 
light  of  action  or  resumption  by  rec^tion.]"  '  The  bracketed  part 
of  this  extract  was  added  in  1820  by  Preston,  the  learned  editor  of 
the  sixth  edition.  No  later  allusion  to  this  subject  has  been  found 
in  the  English  books;  but  there  are  several  American  decisions 
which  might  have  been  given  by  Bsian  himsdf.  In  McGoon  v. 
Ankeny*  (1850),  for  Instance,  the  ratio  decideitdi  was  thus  ex- 

*  4  Leon.  44, 4^.  See  ilBoRoMO.Bnndatide,  a  R.  ft  U.K.  438,439;  Be&iaiiiiiiK 
Bank,  3  Camp.  417. 

*  Shep.  Touch.,  6th  ecL,  340, 141. 

*  II  HL  558.  To  the  nne  effect,  Uuiph^  *.  Dimhun,  3S  Fed.  Sep.  503  (J— iMt); 
Scott  t.  M'Alpine,  6  Up.  Can.  C.  P.  301;  Goodwyn  *.  Lk>yd,  8  PmL  137;  Brawn*. 
I^pocnnb,  9  pMt.  471;  Dunkin  ■.  WiUiatm,  s  Ala.  199;  Huddleabm  *.  Huey,  73  Aim. 
ais;  Toy  t.  Cochnn,  SS  Al*.  353,  6  S.  Rep.  6S5.  ("A  right  to  tut  ior  prop- 
trty  odvenely  heU  cumot  be  the  subject  of  legal  transfer.")  D«vis  •.  Hondon,  39 
UE».484;  Walleo«.StLoiiiaCa.,74Mo.5ii;  OXeefef.CiOIogg,  IJIIL347;  Taykr 
t.  Tuner,  87  EL  196  (tembU);  Stogdel  t.  Fugate,  a  A.  K.  Uanh.  136^  Young  ■.  F«r< 
guson,  1  IJtt.  398;  Gardner  •.  Adams,  12  Wend.  397;  Blount  ».  Mitdiell,  i  TayL 
(N.  Ca.)  130;  UoTgnn  f.  Bradley,  3  Hawks,  559;  Stedmsn  f.  Rid^ck,  4  Hawks,  agr, 
OvertMi  V.  waUston,  31  Pa.  155. 

But  see  amtra,  Totste  >.  Dubois,  6  WaU.  548;  BHg  Sarah  Ann,  3  Sumn.  106,  an 
itemtU);  Caitland  «.  MonisMi,  33  Me.  190;  Webber  *.  Davis,  44  Me.  147;  Smith  ■, 
Eennett,  i8Ho.iS4(in  this  State  actions  shall  be  in  name  of  real  party  in  interest); 
Ban  t.  Rotnnarai,  a  Const  196  (wmUe);  Setat*.  Utica  Co.,  loa  N.  Y.  681;  EimlKO 
t.  Hanultxai,  3  Swan,  190;  Lazaid  «.  Wheeler,  at  CaL  139;  Doecing  t.  Kcaamwe,  86 
Mo.  588. 

Ccnnpare  HoUy  *.  Huggerford,  8  Pick.  73;  Boynton  ■.  mOaid,  10  Fkk,  166;  OtC 
penter  «.  Bale,  8  Gray,  157, 158;  Clark  *.  WQaon,  103  Uata.  319,  aaa. 
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[Messed  by  the  court:  "  While  the  pn^wrty  was  thus  held  adversely, 
the  leal  owner  had  but  a  right  of  action  i^ainst  the  peison  in  pos- 
sesion, which  was  not  the  subject  of  legal  transfer."  And  the 
case  was  followed  in  Blimns  in  1887.'  Again  we  read,  in  Overton  v. 
WilHston*  (1858):  "If  one  wrongfully  converts  the  proper^  of 
anothra  to  his  own  use,  and  continues  in  adverse  enjoymoit  of  it, 
the  owner  cannot  sell  to  a  third  person,  so  as  to  give  his  vendee  a 
li^t  of  action  in  his  own  name." 

Not  much  is  to  be  found  in  the  books  as  to  one's  power  to  dis- 
pose, by  will,  of  chattels  adversely  held.  It  b  plain,  however,  that 
before  1330  the  disseisee  had  nothing  that  he  could  bequeath. 
At  that  time  the  only  remedies  for  a  wron^ul  taking  were  tres- 
pass and  the  ajqieal  of  felony,  both  of  which  actions  died  with  the 
person  wronged.'  A  statute  in  that  year  gave  to  the  executor  an 
action  to  recover  damages  gainst  a  treq>asser  in  like  manner  as 
the  testator  might  have  recovered  if  living.*  The  executor  of  a 
distrainee  or  bailor  could  maintdn  replevin  or  detinue,  as  the 
testator  had  the  proper^  at  his  death.  After  tl^se  actions  were 
allowed  against  a  trespasser,  since  the  right  to  maintain  them 
proved  prt^jerty  in  the  dispossessed  owner  at  his  election,  his  ex- 
ecutor  could  use  them  as  well  as  trespass  against  a  trespasser.'  It 
was,  however,  only  a  right  of  action  that  the  executor  acquired  in 
such  a  case.  The  chattels  themselves  passed  to  the  executor  only 
when  the  testator  died  in  possession.  An  executor  counting  on  his 
title  regulaiiy  stated  that  the  testator  died  sdsed.*  In  abridging 
cue  case,  Fitzherbert  adds,  "And  so  see  that  dying  seised  of  goods 
is  matoial."  '  Finch's  statement  also  is  e]q)hdt:  "All  one's  own 
chattels,  teal  ...  01  personal,  but  not  those  he  is  only  to  recover 
damages  fear,  as  in  goods  taken  from  him,  or  to  be  accounted  ftn:, 
.  .  .  may  be  given  away  or  devised  by  his  testament" ' 

The  uialogy  between  chattels  and  lands  in  regard  to  the  as- 
signability of  the  disseisee's  interest  holds  good  also,  with  one 
exception,  in  the  case  of  invohmtaiy  transfers.  Thus  the  successor  of 

*  ErickKn  f.  LyoD,  36  QL  A|i.  17.  ■  31 1^  isSi  ife. 

*  SUunf.  Fl.  Coi.  60  i;  Y.  B.  16  Hen.  Vn.  15,  14. 

*  4  EA  in.  c  T- 

*  Ruwdlt.Pntt,4Leoit.44;  LeMuonf.  Dixon,  W.Jmws,  173. 

*  Y.  B.  47  Ed.  ni.  13,  ss;  Fits.  Abr.  RepUc  70;  V.  B.  7  Hen.  VL  35, 36;  Y.  B.  18 
Hen.  VI.  4>  19.  See  Hu^mi  f .  Hudaon,  Latch,  314. 

'  Fits.  Abt.  Rqdic  6ol  ■  Finch,  Lnw,  Bk.  1,  c  15. 
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a  prior  had  no  remedy  for  a  taking  from  his  predecessor.^  The  bank- 
rupt's right  to  recover  possession  of  goods  wrongfully  taken  passes 
by  a  true  succession  to  the  statutory  assignee.*  But  it  is  only  a 
chose  in  action  that  passes,  not  the  goods  themselves.' 

In  case  of  death,  the  administrator  represents  the  persona  of  the 
intestate,  as  the  heir  stood  in  the  place  of  the  ancestor. 

The  one  exception  to  the  parallel  between  land  and  goods  is  the 
case  where  the  dispossessed  owner  of  a  chattel  died  intestate,  leav- 
ing no  next  of  kin,  or  was  convicted  of  felony  or  outlawed.  His 
ri^t  of  action  vested  in  the  Crown,  in  the  first  case  as  bonum 
vacans,  in  the  others  by  forfeiture.  The  king,  unlike  a  feudal  lord 
flftimi'ng  by  escheat,  was  a  true  successor.  He  was  also  entitled 
to  choses  in  action  as  well  as  to  choses  in  possession;  for  the  sov- 
ereign, whether  as  assignor  or  assignee,  was  an  exception  to  the 
rule  that  choses  in  action  are  not  assignable,  unless  the  claim  was 
for  a  battery  or  other  personal  injury.  In  1335  an  outlaw  who  had 
been  pardoned  brou^t  an  action  of  trespass  for  a  battery  com- 
mitted before  the  outlawry.  As  a  pardon  did  not  cany  with  it  a 
restoration  of  anything  forfeited,  it  was  objected  that  the  claim  was 
eztii^uished.  But  the  court  gave  judgment  for  the  plaintiff; 
Shard  (Shaeshuix,  C.  J.?)  saying:  "If  this  were  an  action  for 
goods  and  chattels  carried  off  .  .  .  peradventure  it  would  not  be 
entertained;  because  if  goods  had  been  in  the  outlaw's  possession, 
the  king  would  have  them,  and  for  the  like  reason,  the  king  should 
have  his  action  against  those  who  wrongfully  took  them.  But  here 
the  wrong  would  go  unpunished  if  the  action  were  not  allowed."  * 

The  lord  of  a  villein  was  entitled  to  the  latter's  chattels  if  he 
dected  to  claim  them.  But  he  must,  at  his  peril,  make  his  elec- 
tion before  the  villein  was  dissdsed.  The  villein's  diose  in  actiim 
against  the  disseisor  was  not  assignable.' 

'  Y.B.9Ed.IV.34,9■ 
'  Edwards  t.  Ho(^>er,  »i  M.  A  W.  363. 

■  "Where  tlw  convenjon  taket  ptatx  before  the  bankruptcy,  the  udgneee  have  & 
right  of  action,  but  h»ve  not  the  proper^  in  the  goods."  Loxd  Abincex,  in  Edmrdi  *. 
Hocq>er,  »i  L.  J.  Ex.  304,  305.  The  leuned  Chief  Baron  evidently  ueed  "property" 
as  Brian,  C.  J.,  did,  in  contradistinctioii  to  riglit  of  property. 

*  y.  B.  ag  Lib.  Asa.  pi.  63.   See  also  Y.  B.  6  Hen.  Vn.  9, 4.  and  10  Hen.  VD.  »?,  13. 

■  "If  the  beasts  of  my  villein  are  takai  In  name  of  distress,  I  shail  have  a  replevin, 
although  I  never  seized  them  txfore,  for  the  prcq>erty  Is  in  my  villdn,  so  that  suing  of 
this  replevin  is  a  (him  which  vests  the  property  in  me.  But  ft  is  otherwiae  if  he  who 
took  the  beastadaimed  the  property."    Htz.Abr.  Replevin,  43.  Coke,  foUowingllts- 
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There  is  nothing  in  the  lav  of  personalty  corre^Mndii^  to 
dower  in  land.  But  the  husband's  right  to  his  wife's  chattels  may 
be  compared  with  his  ri^t  of  curtesy  in  her  land.  As  was  seen,  the 
husband  of  a  woman  who  was  not  seised  of  the  land  during  the 
marriage  was  not  entitled  to  curtesy.  So  a  man  who  married  a 
disseisee  of  chattels  acquired  no  interest  therdn,  unless  during  the 
marriage  he  reduced  her  right  in  rem  to  possesion  by  recaption 
or  by  action  in  their  joint  names.  Her  right  of  action,  in  other 
words,  was  no  more  assignable  than  that  of  the  viUein.  Fitzher- 
bert  treated  the  two  cases  as  illustrations  of  the  same  principle.* 
The  doctrine  was  clearly  stated  by  the  court  in  Wan  v.  Lake.' 
"If  the  wife  had  been  dispossessed  [of  the  term]  before  marriage,  and 
no  recovery  during  the  coverture,  the  representative  of  the  wife 
should  have  the  term  and  not  the  husband,  because  it  is  then  a  chose 
in  action."  The  rule  has  been  f^ptied,  in  a  number  of  cases,  to 
chattels  personal.* 

finally,  the  disseisee  of  a  diattel,  like  the  disseisee  of  land,  has 
at  common  law  nothing  that  can  be  taken  on  execution.  In  a 
valuable  book  published  in  i388  we  read:  "When  personal  prop- 
erty is  hdd  adversely  to  Its  owner,  his  interest  therein  is  a  mere 
chose  in  action  and  cannot  be  readied  by  execution,  unless  by  the 
provisions  of  some  statute."  * 

The  position  of  the  disseisor  of  a  chattel  was  the  converse  of 
that  of  the  disseisee.  The  converter,  like  the  disseisor  of  land, 
had  the  powet  of  present  enjoyment  and  the  power  of  alieoatioQ. 
If  dispo^essed  by  a  stranger  be  might  proceed  against  him  by 

berbert,  sayi:  "If  the  goods  of  the  vDlem  be  taken  by  a  tropan,  the  bwd  shall  have 
no  leplevin,  because  the  villein  had  but  a  right."   Co.IiLi45£. 

■  Fiti.  Abr.  Rqilevia,  43. 

■  Gm>.  Eq.  134.  See  also  Co.  Lit  3ji  a,  6;  4  Vin.  Abr.  53;  Y.  B.  ao  Ed.  1. 174; 
MOne  *.  Mane,  3  T.  R.  617. 

*  Magee  «.  Toland,  8  Pott.  36  (itmMa);  McNeil  t.  Anwki,  17  Ark.  154,  17S  (jcn»> 
bU);  Fightmaster  a.  Beasley,  1  J.  J.  Manh.  606;  Duckett  >.  Crider,  11  B.  Mon.  1S8, 
igi  (lewifo);  Sallee  ■.  Arnold,  31  Mo.  531,  540  (itnMt);  Johnston  *.  Pasteui,  Cam. 
ft  Nor.  464;  N^feit  f.  Harris,  Cam.  &  Nor.  517;  Amistroi^  t.  Simonton,  3  TayL 
366,  a  Uuiph.  351,  s.  c;  Spien  v.  Alexander,  i  Hawks,  67,  70  (imtiMc);  Ratdiffe  *. 
Vaoce,  1  Mm.  Coast.  R.  339,  341  (,tembk);  HaniatMi  t.  Valentine,  a  Call,  487,  dted. 
See  also  i  Bishop,  Mar.  Worn,  f  71.  But  see  contra,  Wellbome  tr.  Weaver,  17  Gs.  167, 
970  (i«MiJe);  Pope  f.  Tuder,  33  Ga.  4&4,  487  {indtlt). 

'  Freeman,  Executions,  id  ed.,  1.  iii.  See  to  the  same  effect,  Wer  f.  Davis,  4 
Ala.  441;  Horton  v.  Smith,  8  Ala.  900;  Doe  f.  Haskliu,  15  Ala.  61a,  6*a  {leiiMt); 
llioiiiaa  «.  Thomas,  2  A.  K.  Uanb.  430;  Cmd.  f.  Abell,  6  J.  J.  Manh.  476. 
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trespass,  replevin,  detinue,  or  tiover,'  He  a>uld  sdl  the  diattel,* 
or  bail  it.'  It  would  go  by  will  to  the  executor  or  be  cast  by  de- 
scent upon  the  administiator;  *  was  toifeited  to  the  Crown  ior 
felony; "  and  was  subject  to  execution.  A  conversion  by  the  wife, 
unless  the  property  was  destroyed,  was  necessarily  to  the  use  of  the 
husband,*  as  a  Hig<a-igin  by  a  vHIdn  must  have  profited  his  lord  if 
the  latter  claimed  it 

We  have  thus  far  considered  only  the  resemblances  between  land 
and  chattels  in  the  matter  of  seisin  and  HiBsrisin.  But  our  ccsn- 
paiison  would  be  incomplete  if  attention  were  not  called  to  one 
pcunt  of  differrace.  One  in  possession  of  a  horse  or  cow  was  seised 
of  the  chattel  itself,  without  more.  There  could,  therefore,  be 
but  a  ^n^  sdan  of  it  at  any  given  moment  If,  for  instance,  a 
chattel  was  loaned  for  a  term,  the  bailee  alone  was  sdsed  of  it 
He,  and  he  only,  oouM  be  disseised  of  it.  To  this  day  the  bail<^ 
for  a  term  camiot  maintun  trespass  or  trover  against  a  stranf;er 
for  a  diwfisin  of  the  bailee.  But,  oa  the  other  hand,  there 
was  no  such  thing  as  sdsin  of  land  simpticiier.  The  sdan  was 
always  qualified  by  the  mode  of  possession.  One  was  sdsed  dtb^ 
ut  defeodo  vel  libera  tenemento,  or  else  yt  de  termno.  Accordingly, 
wherever  there  was  a  term  there  were  necessarily  two  distinct 
sdsins  in  one  and  the  same  land,  at  one  and  the  same  time.  Both 
of  these  seisins  were  lost  by  the  tortious  entry  of  a  stranger  i^xm 
the  land  tmder  a  chum  of  right,  and  the  dissdsor  was  eiqiosed  to 
two  actions,  —  the  assize  of  novel  disseisin  by  the  freehokler,  and 
the  ^oMo  firma  by  the  termor.  This  difference  between  land  and 
chattels  is  obviously  artificial  and  of  feudal  origin. 

But  if  this  historical  sketch  has  been  accurately  drawn,  the  dis- 
seisin of  land  finds  its  almost  perfect  counterpart  in  the  oonver- 

>  Bro.  Abr.  Treqi.  4^;  Maynard  *.  Ba»eU,  Cro.  EL  8tg;  Wosdaon  t.  Newttn, 
t  Stt.  777- 

■  Jamea  t.  Pritchard,  jU.tcW.  »6;  Bigeknr, Eatoppel, 4tfa ed., 489, 490;  Bdian- 
non  P.  Chapman,   17  Ala.  696. 

•  Shdbuiy  1.  Scotslord,  Yelv.  ay,  Bigelow,  Estappti,  490;  S  Hen,  VIL  15, 5. 

*  Noiment  t.  Smith,  i  Humph.  46,  MoSatt  *.  Buchanan,  1 1  Humph.  369,  are  tfintn. 
But  these  deduons  seem  indefennble. 

•  Y.  B.  6  Hen.  VH.  9,  4. 

*  Hodee3*.Sainp9an,W.  Jaiie9,443;  Eeyiforth  b- Hill,  3  B.  &  Aid.  685.  InTober 
f.  Smith,  15  Gray,  535,  a  count  alltgmg  a  oonveistHi  by  the  wife  of  A  to  thdr  lue  wu 
adjudged  bad  cm  demuner.  Tbe  coovetsioi)  ihould  have  been  laid  to  the  use  of  the 
husband  only. 
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mm  oi  chattels,  notwithstanding  the  difference  here  indicated.  It 
is  still  true  that  the  doctrine  of  disseisin  belongs  not  to  feudal- 
ism alone,  but  to  the  general  law  of  property.  In  a  subsequent 
piq>a',  the  writer  will  endeavor  to  show  that  tliis  doctrine  is  not  a 
mere  qusode  in  En^jish  l^;al  history,  but  that  it  is  a  living  prin- 
cqde,  founded  in  the  nature  of  things,  and  of  great  practical  value 
in  the  solution  ol  maqy  inqiortant  qoestions. 


r^ 
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LECTURE  XVn. 
THE  NATURE  OF  OWNERSHIP.* 

In  the  preceding  lectuie  we  have  endeavored  to  show,  in  the 
li^t  of  history,  that  dissei^  was  not  a  feudal  doctrine,  but  a 
prindple  of  property  in  general,  personal  as  well  as  real.  Con- 
ver^on  of  chattels,  we  found,  differed  from  disseisin  of  land  in 
name,  but  not  in  substance.  In  each  case  the  effect  of  the  tort 
was  to  transfer  the  res  to  the  wrongdoer,  and  to  cut  down  the 
interest  of  the  party  wronged  to  a  mere  right  to  recover  the  res. 
Or,  as  the  sagacious  Bsian,  C.  J.,  put  it,  the  one  had  the  pn^>erty, 
the  other  only  the  right  of  property. 

The  disseisor,  whether  of  land  or  chattels,  was  said  to  have  the 
property,  for  these  reasons.  So  long  as  the  dissei^  continued  he 
had  the  power  of  present  enjoyment  of  the  res;  his  interest,  although 
liable  to  be  determined  at  any  moment  by  the  disseisee,  was  as 
fully  protected  against  all  other  assailants  as  the  interest  of  an 
absolute  owner;  and,  finally,  his  interest  was  freely  transferable, 
both  by  his  own  act  and  by  operation  of  law,*  although,  of  course, 
by  reason  of  its  precarious  nature,  its  exchangeable  value  was  smaU. 
The  disseisee,  on  the  other  hand,  was  s^d  to  have  a  mere  right 
of  property,  because,  although  he  was  entitled  to  recover  the  res 
by  self-redress,  or  by  action  at  law,  this  was  his  only  right.  The 
disseisin  deprived  him  of  the  two  conspicuous  marks  of  perfect 
ownership.  He  could  neither  enjoy  the  land  or  chattel  in  specie, 
nor  brii^  either  ci  them  to  market.  The  interest  of  the  disseisor 
might  have  little  exchangeable  value;  but  that  of  the  disseisee  had 
none.  For,  as  we  have  seen,  this  interest,  being  a  chose  in  action, 
was  not  transferable  at  osmmon  law,  either  by  conveyance  inter 
vivos,  or  by  will,  nor  even,  as  aYule,  by  operation  of  law. 

Are  these  doctrines  of  the  old  common  law  accidents  of  Engh'sh 
legal  history,  or  are  they  founded  in  the  nature  of  things?    Do 

>  Reprinted  by  pwtniifioa  bom  "  Select  Eviyi  In  Angb-AinetkaQ  Lc^  His- 
toty,"  voL  iil,  p.  561. 
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they  chiefly  concern  the  legal  antiquarian,  or  have  they  also  a 
practical  beating  upon  the  litigation  of  to-day?  To  answer  these 
questions,  it  will  be  necessary,  in  the  first  place^  to  analyze  the 
idea  of  "ownerah^)"  or  "property,"  in  the  hope  of  working  out  a 
definition  that  will  bear  the  test  of  application  to  concrete  cases; 
and,  secondly,  an  attempt  must  be  made  to  explain  the  reason  of 
the  rule  that  choses  in  action  are  not  assignable. 

It  is  customary  to  sp>eak  of  one  as  owner  of  a  thing,  althou{^ 
he  has  ceased  to  possess  it  lex  a  time,  either  by  his  own  act,  as 
hi  the  case  of  a  lease  or  bailment,  or  without  his  consent,  as  in 
the  case  of  a  loss  or  disseJein.  And  yet  every  one  would  admit 
that  the  -powtx  of  present  enjoyment  is  one  of  the  attributes  of  per- 
fect ownershq).  It  is  evident,  therefore,  that  it  is  only  by  an  in- 
accurate, or,  at  least,  elliptical  use  of  language,  that  a  landlord, 
bailor,  loser,  or  disseisee  can  be  called  a  true  owner.  The  potential 
is  treated  as  if  actually  existent.  On  the  other  hand,  no  one  will 
affirm  that  the  tenant,  bailee,  finder,  or  disseisor  can  be  properly 
described  as  owner.  For  although  th^  all  have  the  power  of 
present  enjoyment,  and,  consequently,  the  power  of  transfer,  thdr 
interest  is  either  of  limited  duration,  or  altogether  precarious.  It 
would  seem  to  follow,  therefore,  that  wherever  there  is  a  tease,  bail- 
ment, loss,'  or  Hin^fiinin  of  a  res,  no  one  can  be  said  to  be  the  fiill 
owner  of  it.  And  this,  it  is  submitted,  is  the  fact.  Only  he  hi  whom 
the  power  to  enjoy  and  the  unqualified  right  to  enjoy  concur  can 
be  called  an  owner  in  the  full  and  strict  sense  of  the  term.  The 
correctness  of  this  conclusion  is  confirmed  by  the  opinion  of  Black- 
Stone,  expressed  with  his  wonted  felicity.  After  speaking  of  the 
union  in  one  person  of  the  possession,  the  right  of  possession,,  and 
the  right  of  property,  he  adds:  "In  which  union  consists  a  com- 
[dete  title  to  lands,'  tenements,  and  hereditaments.  For  it  is  an 
ancient  maxim  of  the  law,  that  no  title  is  completely  good,  unless 
the  right  of  possession  be  joined  with  the  ri^t  of  property;  which 
ri^t  is  thui  denominated  a  double  rig^t,  jus  duplicatum,  or  droit 
droit.  And  when  to  this  double  right  the  actual  possession  is  also 
united,  there  is,  according  to  the  expression  of  Fleta,  juris  el  sei- 
sins cot^unctio,  then,  and  then  only,  is  the  UUe  completely  legal"  * 

A  true  property  may,  therefore,  be  ^rtly  d^ined  as  possession 

■  1  BI.  Com.  igQ.  See  also  ibid.  196:  "And,  at  all  events,  witknit  such  lutual  poo- 
lewlon  no  title  can  be  complet^y  good." 
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coupled  with  the  imlimitMJ  i^t  of  possesdon.  If  these  two  do* 
ments  aie  vested  in  different  persons  there  is  a  divided  ownershqk 
Let  OS  test  these  results  by  considering  some  of  the  modes  by  which 
a  perfect  title  may  be  acquired  by  one  who  has  ndtho-,  or  only 
(sie  <^  these  two  elements  of  complete  ownership. 

The  typkal  case  of  title  by  original  aoqui^tion  is  title  by  occu^ 
pati<m.  For  the  ocaquer  of  a  res  nuUius  does  acquire  a  perfect 
title  and  not  merely  possession.  The  fisherman  irtio  catches  a 
fish  out  <^  the  sea,  or  the  qmrtsman  who  bags  a  bird,  is  at  oaot 
absolute  owner.  He  has  possesion  with  the  unqualified  t^t  <rf 
possessicm,  since  there  is  no  one  m  rtrum  nattira  who  can  right* 
lully  interf  oe  with  him.  It  is  on  the  same  princq>le  that  a  stranger 
who  occtqnes  laud  on  the  death  of  a  tenant  pur  outer  vie  is  owner 
of  the  re^due  of  the  life  estate.  For  no  <me  during  the  life  of  cettid 
que  vie  can  l^ally  disturb  him. 

A  derivative  title  is  commonly  acquired  from  an  owner  by  pur- 
diase  or  descent  The  title  in  sudi  cases  is  said  to  pass  by  transfer. 
For  all  practical  purposes  this  is  a  just  eipiession.  But  if  the 
transaction  be  closely  scrutinized,  the  physical  m  Is  the  <Bily 
tiung  transferred.  The  seller's  right  d  possession,  being  a  lelatKm 
between  himself  and  the  rej ,  is  purely  personal  to  him,  and  cannot, 
in  the  nature  of  things,  be  transferred  to  another.  Tlie  purchaser 
may  and  does  acquire  a  similar  and  coextensive  right  of  posses- 
sion, but  not  the  xoMe  rif^t  that  the  seller  had.  What  really  takes 
{dace  is  this:  the  seller  transfers  the  res  and  abandons  or  extin- 
guishes his  ri^t  of  possession.  The  buyer's  possesion  is  thus  un- 
qualified by  the  existence  of  any  ri^t  of  possession  in  another,  and 
he,  like  the  occi^)ant,  and  for  the  same  reason,  becomes  absdute 
owner. 

There  is  one  curious  case  of  derivative  title  which  may  be 
thought  to  confirm  in  a  sconewhat  striking  manner  the  accura<y  of 
the  defimtion  lure  suggested.  If  a  chattd,  real  or  personal,  was 
granted  or  bequeathed  to  one  for  life,  the  grantee  or  l^atee  became 
not  only  t^utnt  for  life,  but  absolute  owner  of  it.  In  other  wards, 
there  could  be  no  revision  or  remainder  after  a  life  estate  in  a 
chattel.  Pos^Iy  others  may  have  been  as  much  peiplend  as 
the  present  writer  in  seeking  for  the  reason  of  this  rule.  The  ex- 
planation is,  however,  simple.  The  common-law  procedure,  estab- 
lished when  such  limitations  of  chattels  were  either  unknown  or 
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extremely  rare,  gave  the  reversions  and  remaindenuan  no  remedy 
i^aiost  the  Ufe  tenant  Tliere  was  no  action  for  chattels  otrre- 
^Mnding  to  the  fonnedon  in  reverter  and  remainder  for  land. 
Detinue  would,  of  course,  lie  in  general  on  a  contract  of  bailment; 
but  the  contract  of  bailment,  like  a  attract  for  the  payment  <^ 
money,  must  be  conc^vably  perfotmable  by  the  obligor  himself, 
and  therefore  before  his  death;  he  could  not  create  a  duty  binding 
only  tus  executor.*  Consequently,  there  being  no  right  of  action 
gainst  him,  the  life  tuiant's  power  of  enjoyment  was  unrestricted. 
JSs  ownership  was  necessarily  absolute.* 

Another  rule  now  obsolete,  admits  of  a  ^milar  explanation.  In 
the  fourteenth  century,  as  we  have  seen,  a  treq)asser  acquired  the 
absolute  pr(q)aty  in  the  chattel  wrongfully  taken.  He  common  law 
gave  the  diqxHsessed  owner  no  remedy  for  its  recovery.  There 
was  no  as^ze  of  novel  disseisin  for  diattds.  Replevin  was  re- 
stricted to  cases  of  wrongful  distress.  Detinue,  originally  founded 
iqx>Q  a  bailment,  and  afterwards  extended  to  cases  of  losing  and 
finding,  was  not  allowed  against  a  trespasser  until  about  1600. 
Ttespaaa  was  therefore  the  owner's  only  action;  but  trespass 
sounded  in  damages.  The  trespasser's  possession  being  inviolable, 
he  was  necessarily  owner. 

A  derivative  title  may  be  acquired  by  an  equitable  estof^.  If 
the  owner  of  land  permits  another  to  sell  and  convey  it,  as  if  it 
were  the  seller's  own,  the  piurchaser  gets  at  law  only  the  seian. 
The  original  owner's  title,  that  is,  bis  right  to  recover  the  seisin,  is 
not  otherwise  affected  by  the  conveyance.  But  a  court  of  equity 
will  grant  a  permanent  injunction  against  the  owner's  assertion  of 
his  common-law  ri^t,  and  thereby  practically  nullify  it,  so  that 
the  purchaser's  title  is  substantially  perfect. 

Where  the  two  elements  of  ownership  are  severed,  as  by  a  dis- 
seisin, aikd  vested  in  two  persons,  either  may  conceivably  make 
his  defective  title  perfect;  but  the  mode  of  accomplishing  this  is 

>  Penotf.  Aiutiit,CiD.£Laa9i  Cow  *,  Stan,  67  Ud.  449;  See  Klce  t.  HMtmu)) 
84  Va.  aji. 

*  After  a  time  tbe  chanceUon  gave  relief  hj  compelling  life  tcuuts  to  give  boodi 
that  the  reveJMonerg  «iid  remaindermen  ahould  have  the  chatteb.  Wannan  *.  Seaman, 
Freem.  C.  C.  306,  307;  Howard  t.  Duke  of  Norfolk,  a  Sw.  464;  1  Fonb.  Eq.  113,  n.; 
Cole  9.  MoOie,  Moo.  S06.  And  now  either  In  equity  or  at  law  the  revemonen  and  le- 
maindranien  are  amply  protected.  Hie  learning  on  this  point,  together  with  a  full 
dtatioa  ot  the  autboritics,  may  be  found  in  Gray,  Peipetuitiea,  ff  7S-9S. 
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different  in  the  two  cases.  The  dissdaee  may  regain  his  lost  pos- 
sesion by  entiy  ot  recaption,  by  action  at  law,  or  by  a  voluntary 
surrender  on  the  part  of  the  disseisor.  In  each  of  these  ways  his 
title  beomies  complete,  and  is  the  result  of  a  transfer,  vtdmitary 
or  involuntary,  of  the  physical  res. 

The  perfection  of  tba  title  of  the  dlssdsor,  on  the  other  hand,  is 
not  accomplished  through  a  transfer  to  him  of  the  disseisee's  right 
to  recover  possesaon.  In  the  very  nature  of  things,  this  right  of 
the  dispossessed  owner  cannot  be  conveyed  to  the  wrongful  pos- 
sessor. It  would  be  absurd  to  speak  of  such  possessor  acquiring 
a  right  to  recover  possession  from  himself,  which  would  be  the 
necessary  consequence  of  the  supposed  transfer.  But  the  diss^- 
see's  right,  although  not  transferable,  may,  nevertheless,  be  ex- 
tinguished. And  since,  by  its  extinguishment,  the  possession  of 
the  disseisor  beoanes  l^ally  unassailable,  the  latter's  ownership  is 
thereby  annplete. 

The  eztinguishmoit  may  come  about  in  divers  ways:  — 

(i.)  By  a  release.  "Releases  of  this  kind  must  be  made  either 
to  the  disseisor,  his  feoffee,  or  his  heir.  In  all  these  cases  the  pos- 
session is  in  the  releasee;  the  right  in  the  releasor  and  the  uniting 
the  ri^t  to  the  possession  completes  the  title  of  the  releasee."  * 
In  feoffments  and  grants  it  was  a  rule  that  the  word  "heirs"  was 
essential  to  the  creation  of  an  estate  of  inheritance.  But,  as  Ct^e 
tdls  us,  "When  a  bare  right  is  released,  as  when  the  disseisee  re- 
leases to  the  disseisor  all  his  right,  he  need  not  speake  of  his  heires."  * 
This  distinction  would  seem  to  be  due  to  the  fact  that  a  release 
operates,  not  as  a  true  convQ^ance,  but  by  way  of  extinguishment. 

(a.)  By  marriage.  As  we  have  seen  in  the  precedii^  lecture, 
if  a  woman,  who  was  dig>ossessed  of  her  land  or  chattels,  married, 
her  right  of  action  against  the  wrongdoer  not  being  assignable, 
did  not  pass  to  her  husband.  If,  therefore,  she  died  before  pos- 
session was  regained,  the  husband  had  no  curtesy  in  the  land,  and 
the  right  to  recover  the  chattel  passed  to  her  representative.  But 
if  the  diq>ossessed  woman  can  be  imagined  to  marry  the  dispos- 
sessor,  it  seems  clear,  although  no  authority  has  been  found,'  that 
in  that  highly  improbable  case  the  marriage,  by  suq>ending  and 

*  Co.  Ut.  374  a,  Butler's  oote  [137].  *  Co.  Ut.  9  b. 

*  A  woDun  by  manying  her  bailee  or  debtor  exUnguiihcd  the  bailmeat  or  debt. 
Y.  B.  31  Hen.  Vn.  S9,  4. 
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consequently  extinguishing  her  right  of  action,  would  give  the 
husband  a  fee  ^ple  in  tiie  land  and  absolute  ownership  of  the 
chattel. 

(3.)  By  death.  If  a  man  weie  dissdsed  by  his  eldest  son  and 
died,  the  son  and  heir  would  be  complete  owner;  for  death  would 
have  removed  the  only  person  in  the  world  who  could  legally 
assail  his  possession.  The  law  of  trusts  furnishes  another  illustra- 
tion. The  right  of  a  cestui  que  trust,  it  is  true,  is  not  a  right  m 
rem,  but  a  right  in  personam.  Nevertheless  it  relates  to  a  specific 
res,  and  so  loi^  as  it  exists,  practically  deprives  the  trustee  of 
the  benefits  of  ownership.  If  this  right  of  the  cestui  que  trust  could 
be  annihilated,  the  trustee  would  be  owner  in  substance  as  well 
as  in  name.  This  annihilation  occurred  in  England,  if  the  cestui 
que  trust  of  land  died  intestate  and  without  heirs,  inaanuch  as  a 
trust  of  land  did  not  escheat  to  the  Crown  or  other  feudal  lord.' 
The  trust  was  said  to  sink  for  the  benefit  of  the  trustee,  and  for  the 
obvious  reason  that  no  one  could  call  him  to  account 

(4.)  By  lapse  of  time.  Titie  by  prescription  was  an  ini^rtant 
chapter  in  the  Roman  law.  Continuous  possession,  in  good  faith, 
althou^  without  right,  gave  the  possessor,  after  a  given  time,  a 
perfect  title.  The  civilians,  as  is  shown  by  the  requisite  of  bona 
fides,  looked  at  the  matter  diiefiy  from  the  side  of  the  adverse  pos- 
sessor. In  England  the  point  of  view  is  different.  English  lawyers 
regard  not  the  merit  of  the  possessor,  but  the  demerit  of  the  one 
out  of  possession.  The  statutes  of  limitation  provide,  in  tenns,  not 
that  the  adverse  possessor  shall  acquire  title,  but  that  one  who 
neglects  for  a  given  time  to  assert  his  right  shall  not  thereafter  en- 
force it  Nevotbeless,  the  question  of  bona  fides  apart,  there  is  no 
essential  difference  between  the  two  systems  on  the  point  under 
discussion.  In  the  English  law,  no  less  than  in  the  Roman  law,  tide 
is  gained  by  prescriptive  acquisition.'   As  a  matter  of  legal  reason- 

■  BuiKW  *.  Wheats,  i  W.  Bl.  113;  Ames  Cm.  on  Tnuts,  501, 511,  a.  I.  By  St.  47 
and  48  Vict,  c  71,  f  4,  equitable  interests  do  now  escheat  It  has  been  urged  by  Mr. 
F.  W.  Hardmaa,  with  grtat  ability,  that  a  tnut  in  land  ought  to  have  been  held  to  pass 
to  the  sovereign  after  the  analogy  of  bona  voMntia.  4  L.  Q.  Rev.  330-336.  And  thk 
view  has  met  with  lavor  in  this  country.  Johnston  f.  Splcer,  107  N.  V.  185;  Amef, 
Cti.  on  TniaU,  511,  d.  i. 

■  Hw  writer  regrets  to  find  himself  in  disaccord  upon  this  point  with  the  opinkm  ex- 
pieised  inddeatolly  by  Professor  Langdell,  in  hisSununaiy  of  Equity  Pleading,  id  ed.. 


dbiGoogle 


I  pa  LECTURES  ON  LEGAL  HISTORY. 

ing  this  seems  dear.  For,  as  already  pointed  out,  the  only  imper- 
fection in  the  disseisor's  title  is  the  disseisee's  right  to  recover 
f>ossession.  When  the  period  of  limitation  has  run,  the  statute,  by 
forbidding  the  ezerdse  of  the  right,  virtually  aTiTiniiTnt«  it^  ^nd  the 
imperfect  title  must  beonne  perfect. 

This  condusion  is  abundantly  supported  by  authority  from 
Bracton's  time  down:  "Longa  enim  possasto  .  .  .  porit  jus  pos- 
sidendi  el  loUU  actionem  vera  domino  petenH,  quandoque  unam,  quan- 
doque  aliam,  quandoque  omnem  .  .  .  Sic  enim  .  .  .  acquiritur  pos- 
sessio  et  libentm  tenemenium  sine  titulo  a  traditione  per  patientiam 
et  negligentiam  teri  domini."  * 

Blackstone  is  even  more  ezplidt:  "Sudi  actual  possession  is 
prima  fade  evidence  of  a  legal  title  in  the  possessor;  and  it  may, 
by  length  c^  time,  and  ne^igence  of  him  who  hath  the  right  by 
degrees,  r^n  into  a  perfect  and  indefeasible  title."  *  I^bd  Mans- 
nzLD  may  also  be  dted:  "Twenty  years'  adverse  possession  is  a 
posidve  title  to  thedefendant;  it  isnot  a  bar  to  the  action  or  remedy 
of  the  plaintiff  only,  but  takes  away  his  right  of  possession." ' 

Sir  Thouas  FLUiaiER,  M.  R.,  has  eqiressed  himself  to  the  same 
effect  as  to  equitable  interests:  "If  the  negligent  owner  has  for- 
ever forfdted  by  his  ladies  his  right  to  any  remedy  to  recover,  he 
has  in  effect  lost  his  title  forever.  The  defendant  keeps  possessi<Hi 
without  the  posability  of  being  ever  disturbed  by  any  one.  The 
loss  of  the  former  owner  is  necessarily  his  gain;  it  is  more,  he  gains 
a  po^tive  title  under  the  statute  at  law,  and  by  analogy  in  equity."* 

There  are,  to  be  sure,  occasional  dicta  to  the  effect  that  the 
statute  of  James  I.  only  barred  the  remedy  without  extinguishing 
the  right,  and  that  the  right  which  would  support  a  writ  of  lig^t 

'  Bract.  510. 

*  3  Bl.  Com.  196;  lee  abo  3  BL  Com.  196;  i  Bttycs,  Cooveyuidiif ,  5th  cd.,  97^ 
Stokes r.  Beny,  t  Salk.  A'l.ptt  LOXD HOLI.  Butler's  note  in  Co.  Lit.  139  is  as  r<Jlows: 
"But  if  A.  permiti  the  possession  to  be  withheld  from  him  [by  B.]  beycod  a  certain 
period  of  time,  without  cUiming it  .  .  .  B.'b  dtlein  theeyeof  thelawisitiengthened, 
and  A.  can  no  longer  recover  by  a  poatessuy  action,  and  his  cmly  remedy  then  is  by  an 
action  on  the  light  .  ,  .  so  that  if  Im  fails  to  bring  his  writ  of  right  within  the  time  lim- 
ited for  the  bringing  of  such  writs,  he  is  remediless,  and  the  title  of  the  di^xxseawu  is 
complete." 

»  Taylor  t.  Hc«de,  i  Burr.  60,  iig.  See  Leffingwell  f,  Warren,  a  Black,  S99,  605, 
per  SwAVNB,  J.;  Davii  ■.  Hills,  194  U.  S.  451,  45fr~45T>  per  HoufES,  J.;  Moore  *. 
Luce,  19  Pa.  a6o,  a6i,  per  Lewis,  C.  J. 

*  CboLnoudeley*.  Clinton,!  Jac&W.  I,  tje. 


d  by  Go  Ogle 


IHE  NATURE  OF  OWNERSHIP.  199 

or  Other  drcntoral  action  never  died.  An  immortal  right  to  bring 
an  eternally  [wohibited  acticm  is  a  met^^ysical  subtlety  that  the 
present  writer  cannot  pretend  to  understand.'  Fortunately  these 
dicta  have  had  no  other  effect  than  to  bring  some  unnecessary 
confusion  of  ideas  into  this  subject.  The  logic  of  facts  has  proved 
irresistible  in  the  dednon  of  concrete  cases.  The  courts  have  uni- 
fonnly  held  that  a  title  gained  by  ]a.pse  of  time  is  not  to  be  dis- 
tinguished from  a  title  acquired  by  grant.*  Thus,  if  the  prescriptive 
owner  desires  to  transfer  his  title,  he  must  observe  the  usual  for- 
malities of  a  conveyance;  be  cannot  revest  the  title  in  the  disseisee 
by  disdaiming  the  ben^t  of  the  statute.'    His  title  is  so  perfect 

'  "The  idea  Uurt  the  dtk  to  property  can  nnvive  the  loaa  of  evciy  laaedy  kaown 
to  the  Uw  for  tedudoK  it  to  poueatka  and  eajoyment  would  seem  to  have  but  muB 
nqiport  in  logic  or  reaaon."  Per  O^bien,  J.,  in  Baker  1.  Oakwood,  ia$  N.  Y.  16,  36. 
Uw  nodon  that  a  debt  aurvira  the  extinction  of  all  remediea  tor  iti  enforcement  it 
peculiar  to  English  and  Amerion  law,  and  even  in  those  systons  cannot  faiiiy  be  de- 
duced from  the  authgriticB  commonly  dted  in  its  suf^xot.  It  b  not  because  the  debt 
ctuttlnues,  that  a  new  promise  to  pay  a  debt  baned  by  the  statute  is  binding;  bnt  be- 
cause the  extinguishment  of  the  creditc^'s  right  is  not  equivalent  to  perfonnauce  by 
tiiedebtor.  lliemoialduty  to  pay  for  the fiM^^^iw  remains,  and  is  suSdent  to  sup- 
pOTt  the  new  promise.  It  is  because  this  moral  duty  remains  that  the  debtor,  though 
discharged  from  all  actioas,  onuot,  without  payment,  recover  any  security  that  the 
creditor  may  bold.  Again,  It  has  been  urged  that  the  statute  aSects  the  remedy,  but 
not  the  right,  because  the  lapse  of  the  statutixy  time  in  the  jurisdiction  of  the  debtor 
b  no  bar  to  an  action  m  another  jurisdictioa.  But  this  rule  admits  of  anoUur  ex- 
I^anatiofi.  A  debt  being  transitory,  a  creditor  has  an  i^tion,  from  the  moment  of  its 
creation,  to  sue  the  debtor  wherever  he  can  find  him.  The  expiration  of  the  period  of 
limitation  in  one  jurisdiction,  before  he  excrdsea  his  option,  has  no  effect  upon  his  right 
to  sue  elsewhere.  But  It  extingidshes  bis  right  to  sue  in  the  jurisdiction  where  the 
statute  has  run,  and  a  subsequent  repeal  of  the  statute  will  not  revise  it.  Cooley, 
Const.  Lim.  ^65.  The  case  of  Campbell  v.  Holt,  1 15  U.  S.  610,  eonka,  stands  almost 
•lone. 

*  This  statement  Is  too  sweeping.  A  conveyance  by  A.  of  Blackacre  wholly  sur- 
rounded by  other  land  of  A.,  would  give  the  grantor  by  implication  a  way  of  neces^ty 
across  the  surrounding  land.  But  a  disseisor  of  Blackacre  acquires  no  way  erf  necesmty. 
Wilkes  V.  Greeowsy,  6  T.  L.  R.  449;  McLaren  •.  Stiachan,  13  Ont.  L.  Rev.  no  n. 

*  Sanden  >.  Sanders,  ig  Ch.  Div.  373;  Hobbs  v.  Wade,  36  Ch.  Div.  553;  Jack  f. 
Walsh,4lr.L.R.  354;  Doe*.  Henderson, 3  Up.  Can.  Q.B.  486;  Mdntyre r.  Canada 
Co.,  18 Grant, Ch. 367;  Bird s.Lisbroa.gCaL  1,5  (leMfrk);  Sdioot  District ». Benson, 
3rMe.38i;  Austin ». B^ley,37  Vt.  Jip;  Hodges ».  Eddy, 41  Vt. 485;  Kibble ».  Fair- 
thome,  [iSgs]  i  Ch.  aig;  Parham  t.  Dedmsn,  66  Ark.  a6;  Shirey  v.  Whitlow,  So  Ark. 
444;  Hudsonv.  Stillwell,SoArk.575;  Brown f.  Cockerell, 33  Ala.  38;  Toddv.Eauff- 
man,  19  Dist.  Ci^  304;  111.  Co.  *.  Wakefidd,  173  HI.  565;  Riggse.  Riley,  113  Lid. 
ao8;  Bunce  *.  Bidwell,  43  Mich.  549;  Sage  v.  Rudnick,  67  Minn.  36a;  Allen  *. 
Mansfield,  Si  Mo.  688;  Sailor  >.  Hertsogg,  1  Barr.  181,  184;  Bradford  *.  Guthrie, 
4  Brewst  (Pa.)  351,  361;  Bruce  t.  Washington,  So  Tex.  36S;  Hughes  v.  Graves, 
39  Vt.  35g,  3G5;  McD(»ald  *.  Mcintosh,  8  Up.  Can.  Q.  B.  388. 
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that  a  court  of  equity  wDl  compd  its  accq>tance  by  a  purdiaser.* 
A  repeal  of  the  statute  will  not  affect  his  title.'  If  dispossessed  by 
the  disseisee  after  the  statute  has  nin,  he  may  enforce  his  right  <tf 
entiy  or  action  against  him  as  he  might  against  any  other  intruda.* 
He  may  even  main  tain  a  bill  in  equity  to  remove  the  doud  iqwn  his 
title,createdby  the  documentary  title  of  the  original  owner.*  Ifsued 

I  Scott  *.  NUoo,  3  Dr.  &  War.  38S,  405;  Suids  >.  TlionqMcm,  aa  CL  Div.  614; 
earnest.  Bonoor,  54  L.  J. Ch.  517;  Cox  1.  Cox,  iSDistCoLi;  Crowell «.  Dnilcy,  19 
DL  Ap.  5og;  Tewkibuiy  «.  Howud,  13S  Ind.  103;  Foieman  >.  Wolf  (Md.  1S94),  19 
Atl.  837;  Tnatecs  *.  BOkm,  S4  Ud.  170;  Erdman  >.  Cone,  S7  Ud.  506;  Regents  1. 
Calvary  Church,  104  Md.  635;  Dickoson  ■.  Kiifc,  105  Md.  638;  Ballou  r.  Shenrood,  33 
Neb.  667;  Banuid  *.  Btown,  iia  Mich.  451;  Shriver  ■.  Shriver,  86  N.  ¥.  575;  Ot- 
tinger  «.  Stnabuiger,  33  Hun,  466,  aff'd  101  N-  Y.  6gi;  O'Connor  >.  HugK"Ui  "3 
N.Y.511;  PeU  *.  PeU,  65  N.  Y.  App.  Div.  3SS;  Pntt  1.  Eby,  67  Pa.  396;  Sbober>. 
Dutton,  6  PhOa.  185. 

*  CampbeU  •.  Holt,  115  U.  S.  6ao,  6j>  (semiU);  Trim  *.  McPhenon,  7  Cold,  ij; 
Ctigfby  *.  Peak,  57  Tex.  141;  Spceckei  ■.  Wakely,  11  Wis.  431;  Hill  >.  Kricke,  11  Wis. 
443;  Knox  *.  Cleveland,  13  Wis.  145;  Hall  1.  Webb,  si  W.  Va.  318;  UcEldowney  •. 
Wyatt,44W.Va.7ii. 

*  Bruiington  r.  Uewellyn,  17  L.  J.  Ex.  397;  Biyan  f .  Cowdal,  >i  W.  R.  6g3;  Rains 
t.  Buxton,  14  Ol  D.  537;  Groome  r.  Blake,  8  Ii.  C.  L.  418;  MulhoUand  ■.  Conklin,  la 
Up.  Can.  C.  P.  37a;  Johnston  t.  Oliver,  3  OnL  R.  a6;  Holtx^iple  r.  Phillibaum,  4 
Wash.  356;  Barclay  *.  Smith,  66  Ala.  aja  (tembU);  Jacks  ».  ChaSn,  34  Atk.  534; 
CUrke  f.  Gilbert,  39  Conn.  94;  Doe  «.  Lancaster,  5  Ga.  39;  McDufiee  *.  Sinnott,  119 
HI,  449;  Brown  *.  Andenon,  90  Ind.  93;  Chiles  ?.  Jones,  4  Dana,  479;  Armstrong  *. 
Riiteau,  s  Md.  is6;  Littlefield  t.  Boston,  146  Mass.  368^  Jones  t.  Brandon,  39  Miss. 
585;  Biddle  t.  Mellon,  13  Mo.  335;  Jackson  •.  Olts,  8  Wend.  440;  Pace  v.  Staton, 
4lred.3i;  Pederick*.Searle,5  S.&R.a36;  Abd*.Hutto,8Rich.4i;  Stokes  v.  Beny, 
s  Salk.  4ai;  Midland  Co.  *.  Wright,  [1901]  i  Ch.  735  (injuncticm  against  disseisee). 
BackeU  t.  Matinet  Co.,  5a  Fed.  368;  So.  Dist.  g.  Blakeslee,  13  Conn.  317;  Mont- 
gomeiy  s.  Robinson,  4  Del.  Ch.490  (injunction against  disseisee);  Paullin  t.  Bale, 
40  m.  374;  McDuSee  s.  Sinnott,  119  HI.  449;  Faloon  *.  Simshausei,  130  HL  649; 
Di»iahue  r.  III.  Co.,  165  UL  640;  Bradley  t.  Lighten,  aoi  DL  154;  Aimear  t.  Rich- 
ards, iia  la.  657  (injunctioD  against  disseisee);  Roberts  t.  Sandeis,  3  A.  K.  Marsh. 
aS;  Doe  s.  Fletcher,  37  Md.  430;  Walemeyer  1.  Baughman,  63  Md.  aoo;  Schock  *. 
Falls  City,  31  Neb.  599  Oojunction  against  disseisee);  City  v.  White,  jo  Neb.  516, 
70  N.  W.  50;  Rice  p.  Kelly,  Si  Neb.  93,  115  N.  W.  635;  Davock  «.  Neaknt,  38 
N.  J.  ai;  Spottiswoode  t.  Monis  Co.,  61  N.  J.  31a,  63  N.  J.  667;  Jackson  9.  Dieffen- 
dorf,  3  Johns.  369;  Baraess.  light,  116  N.V.  34;  Eldridge  ?.  Kenning,  33  N.  Y.  SL 
Rep.  19a  (injunction  against  diasusee);  Schall  >.  WiQianu  Co.,  35  Pa.  191, 304;  Mac- 
Gregor  •.  Thompson,  7  Tex.  Gy.  App.  33. 

*  Low  ■.  MMrison,  14  Grant,  Ch.  19a;  Pendleton  t.  Alexander,  S  Cranch.  463; 
Arrington  t.  Liscom,  34  CaL  365;  Tracy  s.  Newton,  57  Iowa,  110;  Raynei «.  Lee,  30 
Mich.  384;  Stettnische  s.  Lamb,  18  Neb.  619;  Watson  v.  Jeffrey,  39  N.  J.  Eq.  63; 
Parker  «.  Metier,  13  Or^.  407;  Sharon  v.  Tucker,  144  U.  S.  533;  Marston  •.  Rowe, 
39  Ala.  733;  Van  Etten  «.  Daughteiy,  83  A^  534;  Echols  *.  Hubbard,  90  Ala.  309; 
Nonnant ».  Eureka  Co.,qS  Ala.  181;  Toirent  Co.  t.  Mobile,  loi  AU.  SS9;  McConnack 
*.  Silsby,  83  CaL  73;  Baker  >.  CUik,  118  CaL  181;  Robemms.  Downing  Co.,  laoGa. 
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by  the  dissdsee  he  may  plead  in  denial  of  the  plaintiff's  title.'  The 
English  cases  cited  in  support  of  these  propositions,  it  may  be 
urged,  were  decided  under  St.  3  and  4  Wm.  IV.  c.  27,  the  34th 
section  of  which  eqiressly  extinguishes  the  title  of  the  original 
owner  at  the  eod  (^  the  time  limited.  But  inasmuch  as  the  Ameri- 
can cases  dted  were  decided  under  statutes  substantially  like  St 
31  James  I.  c  16,  which  contains  no  allusion  to  any  extinguish- 
ment of  title,  the  34th  section  referred  to  may  fairly  be  r^uded 
as  pure  surplusage. 

The  conclusions  reached  in  regard  to  land  apply  with  equal  force 
to  chattels.  The  vice  in  the  converter's  title  is  the  dispossessed 
owner's  right  to  recover  the  chattel  by  recaption  or  action.  The 
bar  of  the  statute  operating  as  a  perpetual  injunction  against  the 
enforcement  of  the  right  of  action  virtually  destroys  that  rig^t; 
and  the  policy  of  the  law  will  not  permit  the  di£^>ossessed  owner's 
right  to  recover  by  his  own  act  to  survive  the  extinguishment  of  his 
right  to  recover  by  legal  process.*  The  vice  being  thus  removed, 
the  converter's  title  is  imimpeachable;  and  it  is  as  true  of  chatteb 
as  of  land  that  a  prescriptive  title  is  as  effective  for  all  purposes  as 
a  title  by  grant.  Accordii^y,  the  adverse  possessor  cannot  restore 
the  title  to  the  oii^nal  owner  by  waiving  the  benefit  of  the  statute.' 

833;  BdldonUine  Co.  ■.  Niedringbans,  t8i  m.  416;  WUmd  v.  Cunpbell,  iiq  Ind. 
aS6;  tndep.  DiA.  t.  Fagen,  94  I«.  676;  Severson  v.  Gimun,  114  Ik.  jag;  Gardner  ■. 
Teny,  99  Mo.  513;  McReee.  Gardner,  131  Ho.  599  (iMii^);  Peterson  v.  Towniend, 
30  Neb.  373, 46  N.  W.  516;  Nuh  «.  Land  Co.,  15  N.  Dak.  566;  Moody  *.  Holcomb, 
36X6x714;  Bdlingbun*.  Dibble,  4  Wash.  764;  Pitman  v.HDI,  117^8.3181  Clitfaero 
».  Fenner,  im  Wis.  356. 

■  Ndion  •.  Brodhack,  44  Mo.  596;  Fulkenon  b.  Mitchell,  81  Mo.  13;  Hill  i.  Bailer, 
S  Mo.  App.  85;  Staley  t.  Hotuel,  35  Neb.  160;  Murray  «.  Romine,  60  Neb.  94;  EJnk 
*.  Campbell,  71  Neb.  310, 104  N.  W.  939;  Freeman  v.  Sprague,  81 N.  C.  366;  Cheat- 
ham b.  Young,  113  N.C,  i6i.  But  Bee  Ten  Eyck  r,  Witbeck,  ss  N.  Y.  App.  Div.  i6s; 
UdeU  t.  Steanu,  195  N.  Y.  App.  Div.  196. 

*  Bt  farit  Drake,  j  Ch.  Div.  866,  96%;  Chapin  f.  Frecland,  i4>  Matt.  383;  caaes 
dtedp.  101,  D.  1.  "Inordertomake  the  title  perfect,  there  must  have  been  sometliing 
In  tbe  nature  of  an  adverse  possesnon  for  more  than  liz  years;  then,  indeed,  the  party 
would  have  a  right  to  the  diatt«l,"  per  Pollock,  C.  B.,  in  Plant  *.  CotteriU,  5  H.  ft 
N.  430. 439-440-    See  also  Davis  b.  MQls,  194  U.  S.  45',  457,  per  Bolues,  J. 

According  to  Littleton,  a  right  of  entry  or  recaption  ia  not  extinguished  by  a  re- 
lease of  all  actirais;  and  in  Put  v.  Rawateme,  Skin.  48, 57, 1  Mod.  318,  there  is  a  duium 
that  the  right  of  recaption  b  not  lost,  although  all  rights  of  action  are  merged  in  a 
judgmoit  in  trover.  It  may  be  that  Littleton's  interpretation  irould  be  followed  to- 
day, although  it  cert^nly  aaviKs  of  sclx^ticism.  But  the  dictum  in  Put «.  Rawsteme, 
(urely,  cannot  be  law.  '  Uwria  t.  Lyon,  84  Va.  331. 
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His  title  is  not  affected  by  a  repeal  of  the  statute.^  If  dis- 
possessed by  the  original  owner,  he  may  maintain  detinue  or 
replevin  against  the  latter,  as  he  might  against  any  stranger.*  He 
may  have  an  injimction  restraining  the  removal  of  the  chattel  by 
the  original  owner.*  A  title  gained  by  lapse  of  tune  in  one  State  is 
good  everywhere.*  If  insolvent,  he  cannot  surrender  the  chattel  to 
the  original  owner.'  If  sued  by  the  original  owner,  he  may  plead 
in  denial  of  the  plaintiff's  title.' 

1  CunpbeIle.Holt,  tisU.  S.  633(f«mU«);  Jonei*.  Jones,  iSAU.  S45,  353  {i«wUc); 
Davis  e.  Minor,  1  Miss.  i8i,itg-igo  (.temble);  Power (.  Telford,  60 Miss,  igs  (semble); 
Moore  ».  SUte,  43  N.  J,  ao3,  Jo6  isembU);  Y«ncy  ■.  Yancy,  5  Hcisk.  333;  Brown  ». 
Paztiv,  aS  Wis.  31,  38  (itmbU). 

'  Brent  v.  Chapman,  s  Cranch,  358;  Slwlby  »,  Guy,  11  Wlieat.  361  (lembU); 
Howell  t.  Hair,  1$  Ala.  194;  Sadler  v.  Sadler,  16  Ark.  63S;  Wynn  ».  Lee,  5  Gl  117 
(MmMc);  Robbins  •.  SukeU,  ij  Kan.  jot;  Stanley  t.  Eul,  5  Litt  aSi;  Smut  f. 
Bau^,  3  J.  J.  Manh.  363  Uembk);  Clark  *.  Slaughter,  34  &Uss.  65;  Cliq»in  >.  Prce- 
Und,  14a  Mass.  383  (FiEU),  J.,  diss.};  Bakei  *.  Chaae,  55  N.  H.  61,  63  (itmiU); 
FoweU*.  Powell,  TDev.&B.Eq.37gi  Call*.  Ellis,  10 Ired.  350;  Cockfield r.  Hudson, 
t  Brev.  311;  Gr^g  w.  Blgham,  i  Hill  (5.  C),  399;  Simon  v.  Fox,  13  Rich,  jga;  Mc- 
Gowan  *.  Reid,  37  S.  C.  161,  367  (jrmUe);  Kegler  >.  Miles,  Mart.  &  Y.  496;  Partes 
*.  Badget,  4  Yeig.  174;  Wheaton  *.  Weld,  g  Humi^.  773;  Winbum  «.  Cochran,  9 
Tei.  133;  ConnoTP.  Hawkins,  71  Tei.  581;  Preston  ■.  Briggs,  16  Vt.  134, 130;  Newby 
ff.  Blakey,  3  Hen.  fr  M.  37;  Hicks  r.  Fluit,  31  Ark.  4G3;  Cuiiier  r.  Studley,  159  Mass. 
17;  Pate *.  Hazell,  107  N.  C.  189  (inn£b)i  Ingram  t.  Porter, 4 MCC.19S;  Watenp. 
Barton,  I  Cold.  430;  Bowyer  s.  Robertson  CTei.  Civ.  App.  r895),  39  S.  W.  916. 

■  Altoooa  Co.  v.  R.  R.  Co.,  103  Pa.  103,  53  Atl.  6. 

<  Shelby  *.  Guy,  11  Wheat.  361;  Goodman  *.  Munks,  8  Port.  84,  94~9S;  Howdl  i. 
Hair,  i5Ala.i94{K)iiUe);  Newcombe  v. Lmvitt, 33  Ala.631;  Wynns.Lee.sGa.  aij; 
Broh  «.  Jenkins,  9  Mart.  536  (lemble);  Davis  w.  Minor,  3  Miss.  183  (lemblt);  Fcan  f, 
S^es,  35  Miss.  633;  Moore  r.  State,  43  N.  J.  303,  305,  308  (saiMe);  Alexander  t. 
Bumet,  5  Rich.  189  (stmbk);  Sprecker  «.  Wakeley,  11  Wis.  431, 440  (stmble);  CargOe 
*.  Eairison,  9  B.  Mod.  318,  331  (sembk);  Waters  >.  Bartcm,  r  Cold.  450. 

*  Gath  I.  Barksdale,  5  Munf.  101. 

'  Campbell  ».  Holt,  113  U.  S.  633  (stmble);  Smart  r.  Baugh,  3  J.  J.  Marsh.  363; 
Smart  ».  Johnson,  3  J.  J.  Marsh.  373;  Duckett  ■.  Cridei,  11  B.  Mon.  iSS;  Elam  V. 
Bass,  4  Munf.  301;  Lay  s.  Lawson,  93  Ala.  377;  Tiaum  n.  EeifFer,  31  Ala.  156. 

The  general  rule  is  asserted  also  in  Bryan  t.  Weemi,  39  Ala.  433;  Pryor  e.  Kybum, 
16  Ark.  671;  Crabtree  n.  McDaniel,  17  Ark.  323;  Machin  «.  Thompson,  17  Ark.  199; 
Blackburn  *.  Morton,  rS  Atk.  3S4;  Morine  *.  Wilson,  19  Atk.  53a)  Ewell  v.  TidweU, 
aoArk.136;  Spencer*.McDonald,33Ark.466i  Curtiss. Daniel, 33 Ark. 362;  Paschal 
*.  Davis,  3  Ga.  136,  365;  Wellborn  v.  Weaver,  17  Ga.  267^  Thonqnon  *.  Caldwell,  3 
Lltt.  136;  Oirr.  Pickett,  3  J.  J.  Marsh.  369,  378;  Martin  «.  Dunn,  30  Miss.  364,  36S; 
Hardeson  v.  Hays,  4  Yerg.  307;  Prince  i.  Broach,  5  Sneed,  318;  Kiikman  >.  Philips, 
7  Heisk.  333;  Muniou  t.  HaUotrell,  3i5  Tex.  475^  Menill  e.  Bullard,  59  Vt.  3S9;  Gar- 
land *.  Enos,  4  Mtmf.  304;  Harrison  «.  Pool,  iG  Ala.  167,  174;  McCombs  «.  Giuld,  9 
Lea,  81;  Thomburg  ■.  Bowen,  37  W.  Va.  338. 

Goodwin  v.  Moirls,  9  Oreg.  312,  is  a  solitary  dedsion  to  the  contiaiy.  There  are 
strong  dicta  to  the  contiaty  in  Miller  1.  Dell,  [1891]  i  Q.  B.  46S. 
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In  the  cases  thus  far  cnnsidered  the  land  or  chattel  has  been 
assumed  to  contioue  m  the  possession  of  the  (Usseisor  or  converter 
until  the  bar  of  the  statute  was  complete.  But  before  that  time 
the  wrongdoer  may  have  parted  with  the  res  by  a  sale  or  other 
transfer,  or  he  may  have  been,  in  turn,  deprived  of  it  by  a  second 


If  the  thing  has  passed  to  the  new  possessor  by  a  sale,  the  change 
of  possession  will  produce,  so  far  as  the  statute  of  limitations  is 
concerned,  only  this  diffn^nce:  the  title  will  vest  at  the  end  of  the 
period  of  limitation  in  the  new  possessor,  instead  of  the  original 
disseisor  or  converter.  Let  us  sui^>ose,  for  example,  that  B.  dis- 
seises A.,  occupies  for  ten  years,  and  then  conveys  to  C.  If  the 
statutory  period  be  assumed  to  be  twenty  years,  B.'s  title  at  the 
time  of  the  transfer  is  good  ^;ainst  every  one  except  A.,  but  is 
limited  by  the  latter's  right  to  recover  possession  at  any  time  dur- 
ing the  ensuing  ten  years.  B.'s  title,  thus  qualified,  passes  to  C 
At  the  end  of  the  second  ten  years  the  qualification  vanishes,  and 
C.  is  complete  owner.  This,  it  is  believed,  is  the  rationale  of  the 
oft-repeated  rule  that  the  times  of  successive  adverse  holders, 
standing  in  privity  with  each  other,  may  be  tacked  together  to 
make  up  the  period  of  limitation.  In  regard  to  land,  this  rule  of 
fyrtjng  is  all  but  universal.^ 

■  AneiOor  and  keir.  Doe  v.  tawley,  13  Q.  B.  954;  Ouke  1.  Cluke,  Ir.  R.  a  C.  L. 
395;  Cuniers.  Gale,  9X11.532;  Durent.  Ece,  36  S.  C.  314;  Doe  >.  Fletcher.  37  Md. 
430;  Wickes  >.  Wickea,  9S  Md.  307;  Aleiuider  «,  Gtbbc»,  118  N.  C.  T96;  Ef^wnon 
t.  Stuuai,64S.C.485;  fiordint.  CcMnmeicIal  Co.,  SaS.  C.  358,64  S.  E.  165;  Cordd 
•.  DoUn,  4  But.  338. 

DetitoT  and  iefhm.  Newcombt.  Stebblns,9Het.  545;  Sh«w  •.  MchoUy,  30  Mo. 
99;  Ctutoo  >.  Cuton,  I  Rid).  Eq.  1;  LuAry  «.  W<^,  49  Neb.  374.  But  see  amira, 
Burnett  1.  Cnwford,  50  S.  C.  iGi. 

Vendor  and  vendte.  Sinanoas  v.  SUpman,  i;  Ont.  R.  301;  Chritty  >.  Alford,  17 
How.  tei;  Rlggs  v.  Fuller,  54  Ala.  141;  Sntith  ».  Ch^^,  31  Conn.  530;  Webei  •. 
AndeisoD,  73  HI.  439;  Durel  ».  Tomiaon,  31  L*.  An,  538;  Chadboume  t.  Swan,  40 
Me.  96o;  Hanaon  t.  Johnion,  63  Md.  35;  Crispen  *.  Hannavan,  50  Mo.  53O;  McNeely 
v-Laagan,  33Oh.St.33;  Ovetfield *.  Chrutie,  7  S.  8c R.  i73i  Claike  v.  Chase,  5  Sneed, 
636;  Cook  *.  Dennis,  61  Ttx.  346;  Day  r.  Wilder,  47  Vt.  583,  But  see  anHra,  King  1. 
Smith,  Rice,  10;  Johnscoi  ■.  Cobb,  19  S.  C.  371;  SbuSeton  *.  Nelson,  3  Sawy.  540; 
Holt  >.  Adams,  131  Ala.  664;  Memphis  Co.  1.  Organ,  67  Ark.  84;  Robinson  v.  Nord- 
man,  75  Ark.  593;  Montgomery  *.  RobEoBon,  4  DeL  Ch.  490;  Hanson  r.  Johnson,  63 
Md.  35;  Vandall  i.  St.  Martin,  43  Minn.  163;  Menkens  *.  Blumenthal,  37  Mo.  198; 
Murray  f.  Romine,  (So  Neb,  94;  Oldlg  v.  Flsk,  53  Neb.  156,  9S  N.  W.  493;  Rice 
».  KeUy,  81  Neb.  93, 115  N.  W.  6js;  Davock  ».  Nealon,  38  N.  J.  31;  Vance  s.  Wood, 
i30re.77;  Wheelerf.Taykir,330re.4»i;  West».Edw8rdB,4i  Ore.609;  Cub 
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The  decisions  in  the  case  of  chattels  are  few.  As  a  matter  of 
principle^  it  is  submitted  this  rule  of  tacking  is  as  applicable  to 
chatteb  as  to  land.'  A  denial  of  the  right  to  tack  would,  further- 
more, lead  to  this  result.  If  a  converter  were  to  sell  the  chattel, 
five  years  after  its  conversion,  to  one  ignorant  of  the  seller's  tort, 
the  dispossessed  owner's  right  to  recover  the  chattel  from  the  pur- 
chaser would  continue  five  years  longer  than  his  right  to  recovo: 
from  the  converter  would  have  lasted,  if  there  had  been  no  sale. 
In  other  words,  an  innocent  purchaser  from  a  wrongdoer  would  be 
in  a  worse  position  than  the  wrongdoer  himself,  —  a  a)ncIu5ion  as 
shocking  in  point  of  justice  as  it  would  be  anomalous  in  law. 

It  remains  to  consider  the  operation  of  the  statute  when  the  dis- 
seisor or  (x>Dverter  has  been,  in  turn,  dispossessed  by  a  wrongdoer. 
A  change  of  possession  accomplished  in  this  mode  has  no  more  effect 
upon  the  right  of  the  original  owner  than  a  change  of  possession 
by  means  of  a  transfer.  But  the  rights  and  relations  of  the  two 
successive  adverse  possessors  are  fundamentally  different  in  the 
two  cases.  Let  us  suppose,  as  before,  that  B.  dissdses  A.,  and 
occupies  for  ten  years,  and  then,  instead  of  selling  to  C,  is  disseised 
by  C,  who  occupies  for  another  ten  years.  At  the  moment  of  the 
second  disseisin  B.'s  possesion  is  qualified  by  A.'s  right  to  recover 
the  res  at  any  time  during  the  next  ten  years.  After  the  dissadn 
C.'s  possession  would,  of  course,  be  subject  to  the  same  qualification. 
But  B.  had  as  against  the  rest  of  the  world  the  two  elements  of  per- 

ff.  fattoa,  6  But.  355;  Hughi  1.  KckeriiiK,  14  P&.  tgi;  Covert  s.  Fittibuig  Co.,  ao* 
Fa.  341;  Johnson  ■.Siinpsot),»  Tex.  Civ.  A{^.  390;  HI.  Co.  v.  Budzisi,  106  Wis.  499; 
m.  Co.  *.  JekA,  119  Wis.  133;  Ckisuit  i.  Anrin  Co.,  130  Wis.  258;  Mielke  f.  Dodge, 
13s  Wis.  388, 115  N.  W.  1099;  HI.  Co.  f.  Faoocha,  139  Wis.  13, 119  N.  W.  550. 

LeiMT  and  ktite.  Melvin  >.  Pn^neton,  j  Met  15^  Sherin  t.  Bnckett,  36  Minn. 
iS»- 

JudtmnU  ddilor  atid  tx*c»awn  punkastr.  Seatcy  >.  ReardoD,  i  A.  E.  Msrgh.  3; 
Cbouquette  r  BsndA,  33  Ma.  331;  Sclieett  *.  FiUmter,  5  Bur,  116. 

Wift  and  lenanl  by  eurlety.    Colgan  »,  PeUens,  48  N.  J.  97, 49  N.  J.  694. 

See  further,  McEntie  i.  Brown,  j8  Ind.  347;  Hsynes  v.  Boardmsn,  119  Mus.  414; 
St.  Louis*.  Goraua,  19 Mo.  593;  Hickmsn  «.  link,  97  Mo.  483. 

>  Bohumont.  Chapman,  17  Ala.  696;  Newcombe  v.  Leavjtt,  aa  Ala.  631;  Shute*. 
Wade,  5  Yerg.  I,  la  (iMoiJe);  Norment  t,  Smith,  I  Humph.  46, 4S  (leMUc);  Hickst. 
Fluitt,  Ji  Ark.  463;  Dragoo  ».  Cooper,  9  Bush.  619;  Thoniburg  ».  Bowen,  37  W.  Va. 
538(but  see  Wells  (.Ragland,  I  Swan,  SOI ;  Hobbs  b.  Ballard,  s  Sneed,  395),  weofrf. 

Tacking,  not  being  allowed  in  r^ard  to  land  in  South  Carolina,  is  natin^y  not  per. 
mitted  theie  in  the  case  of  chattels.  Beadle  n.  Hunter,  3  Strob.  331;  Alexander  f. 
Bumet,  5  Rich.  1S9;  Dillaid  t.  Philson,  5  Strob.  113  {lemih). 
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feet  ownership,  —  possession  and  the  unlimited  rij^t  of  possession. 
C.  by  disseising  B.  severs  these  two  elements  of  B.'s  title,  good 
agdnst  every  one  but  A.,  in  the  same  way  that  B.  by  his  tort  had 
previously  divided  A.'s  ownership,  good  against  every  one  without 
ezi^tiott.  Just  as  by  the  original  disseisin  B.  acquired  the  res 
subject  to  A.'s  ri^t  of  entry  or  action  for  twenty  years,  so  by  the 
seojnd  dissei^  C.  acquires  the  res  subject  to  B.'s  right  of  entry  or 
action  for  an  equal  period.  There  would  be,  therefore,  two  defects 
in  C's  title;  namely,  A.'s  right  to  recover  the  res  for  ten  years,  and 
B.'s  right  to  recover  it  for  twenty  years  from  the  time  of  the  second 
disseisin.  If  A.  fails  to  assert  his  claim  during  this  ten  years,  his 
rigjit  is  gone  forever.  One  of  the  defects  of  C's  title  is  blotted 
out.  He  becomes  owner  against  every  one  but  B.  He  may,  ac- 
cordingly, at  any  time  thereafter  defend  successfully  an  action 
brou^t  by  A.,  or  if  forcibly  dispossessed  by  A.,  he  may  recover 
the  res  from  him  by  entry  or  action  as  he  might  against  any  other 
dispossessor,  B.  aktne  excepted.  In  other  words,  C,  although  a 
dissdsor,  and  ther^ore  not  in  privify  with  B.,  may  tack  the  time 
of  B.'s  adverse  possession  to  his  own  to  make  out  the  statutory 
period  against  A.  This  tacking  is  allowed  in  England,  Canada, 
and  in  several  of  our  States.'  There  are,  however,  some  decisions 
and  a  widespread  opinion  to  the  contrary  in  this  country.*    But 

>  Doe  *.  Carter,  0  Q.  B.  863;  Wilis  ■.  Howe,  [1893]  a  Ch.  545, 553;  E^)p  «.  Synod, 
33  Up-  Can.  Q.  B.  210;  Fanning  «.  Willcoi,  3  Day,  ajS;  Smitli  >.  Chaptn,  31  Cmui. 
530  [sembU);  Shannim  s.  Kinny,  i  A.  K.  Manh.  3;  Hord  *.  Walton,  3  A.  K.  Maith. 
610;  Wiihart  1.  McKnight,  178  Mass.  356  (explaining  the  misundnUood  case  of 
Sawyer  t.  Kendal],  dted  in  the  next  note);  Fitxrandolph  t.  Norman,  a  Tayl.  131; 
Candler  ».  LimsfOTd,  4  Dev.  &  B.  407;  Davis  ».  McArthur,  ;8  N.  C.  357;  Cowlea  t. 
Hall,  90  N.  C.  330.  See  also  r  Dart.  V.  fr  P.,  6th  ed.,  464-466;  Pollock  and  Wright, 
PoKcssioiL,  33. 

■  SanFrandscot.  Fulde,  37Cal.  349;  Doe».  Brown,  4lud.  143  (j«mU«);  Sawyer*. 
Kendall,ioCush.  341;  Witt  v.St.Paul  Co.,38Minn.  i3i(je>i>U«);  Lot^n. Whitney, 
63  N.  H.  S97  {temblt);  Jackson  v.  Leonard,  9  Cow.  653;  Moore  n.  Collisbaw,  lo  Batr, 
324;  Shrack  «.  Zublei,  34  Pa.  38;  Erck  v.  Church,  87  Tenn.  575;  Graeven  t.  Dieves, 
6SWiB.3i7(i«>itU«).  SeeaUo^tJopellev.Hilman,  i3Mich.33. 

Doe  V.  Barnard,  13  Q.  B.  945,  lends  no  countenance  to  the  cases  just  dted.  In  that 
case  B.  occupied  without  tight  for  eighteen  yeaia,  and  died  leaving  a  son;  C.  exduded 
the  son  and  occapied  for  thirteen  yMis,  when  he  was  ousted  out  by  A.,  the  original 
owner.  C.  brought  ejectment  against  A.,  but  failed;  not,  however,  because  of  any 
tight  in  A.;  on  the  contrary,  the  latter,  as  plaintiff,  in  an  ejectment  against  C,  had 
been  already  defeated  because  the  statute  had  extinguished  his  title.  Doe  v.  Carter,  9 
Q.  B.  863.  The  court  dedded  agunst  C.  In  Doe  ».  Barnard,  on  the  ground  that  he, 
being  a  disseisor  of  A.'s  heir,  who  had  the  siqxrioi  right,  could  not  mainlAin  ejectment 
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this  opinion,  with  all  deference,  must  be  deemed  erroneous.  Tlie 
laches  of  the  original  owner,  who  remains  continuously  dispossessed 
throughout  the  statutory  period,  is  the  same,  and  should  be  at- 
tended with  the  same  consequences  to  him,  whether  the  adverse 
possession  be  held  continuously  by  one  or  several  persons,  and 
whether  subsequent  possessors  do  or  do  not  stand  in  privity  with 
their  predecessors.  If,  indeed,  the  adverse  possession  is  not  con- 
tinuous, if,  for  instance,  B.,  after  disseising  A.,  abandons  the  land, 
leaving  the  possession  vacant,  and  C.  subsequently  enters  without 
ri{;ht  upon  this  vacant  possession,  he  cannot,  of  course,  tack  his  time 
to  B.'s.*  Upon  B.'s  abandonment  of  the  land  the  rfisfj^^fi'"  comes  to 
an  end.  In  legal  contemplation,  A.'s  possession  revives.'  Having 
the  right  to  possess,  and  no  one  else  having  actual,  possession,  he 
is  in  a  position  analogous  to  that  of  an  heir,  or  conusee  of  a  fine, 
before  entry,  and  like  them  has  a  seisin  in  law.  C.'s  disseisin  has, 
therefore,  the  same  effect  as  if  A.  liad  never  been  disseised  by  B., 
and  A.'s  right  of  entry  or  action  must  continue  until  C.  himself  or 

tt  ftll,  even  agalmt  a  wrongful  disponeuor.  This  view,  although  allowed  in  Nagle  *. 
ShcA,  It.  K.  SC.  L.  334,b,  of  course,  untenable,  beingadqiutiire  from  the  law  asset* 
tied  by  the  practice  of  six  centuries.  For,  fnnn  time  immemori&l,  a  dliseiior,  if  di^NW' 
sessed  by  a  stranger,  has  bad  the  right  to  recovei  the  land  from  the  wiongdoei  by 
entry,  by  assize,  or  by  ejectment.  Bract,  f.  165  a;  i  Nich.  Biitt.  ag6;  Bateman  f. 
Allen,  Cro.  El.  437, 43S,'  Jenk.  Cent.  41;  AUen  «.  Rivington,  1  Saund.  in;  Smith  f. 
Ozcndcn,  t  Ch. Ca.  15;  Doev.Dyball,  M.&H.  34^;  Daviion  v.  Gent,  i H.  ft  N.  744, 
peiBsAMWSU.,  B.;  Chiaholmc.  Marshallcck,  1  JamaiuL.R.  13;  Ani  Wiata ■.  Grkc, 
a  N.  Zeal.  L.  R.  qs,  117.  Thii  time-honoicd  rule  b  uoiversally  prevalent  in  this 
country.  The  doctrine  of  Doe  *.  Barnard  is  opoi  to  the  further  criticism  that  it  is  a 
distinct  encouragement  of  private  war  as  a  substitute  for  legal  proceedings.  For  C, 
the  unsuccessful  plaintiff,  has  only  to  eject  A.  by  force  in  order  to  turn  the  tables  iqxm 
him.  Once  in  possession,  he  could  defeat  a  new  ejectment  brought  by  A.,  in  the  same 
way  that  he  himself  had  been  rebuSed;  that  is,  by  setting  up  the  superiof  right  of 
B.'s  heir.  Fortunately  Doe  e.  Barnard  has  been  overruled,  in  effect,  by  Asher  «. 
Whitlock,  L.  R.  I  Q.  B.  i.  The  suggestion  of  Mkllob,  J.,  in  the  latter  case,  although 
adopted  by  Mr.  Pollock  (FoU.  &  Wr.,  Posi.  g7>  99).  that  the  former  case  may  be  sup- 
ported on  the  ground  that  the  superiw  right  of  B.'s  heir  was  disclosed  by  the  plain- 
tifTs  evidence,  will  hardly  command  approval.  If  an  outstanding  superior  right  of  a 
thirdpersoniafrrelevantfact,it  must  be  competent  for  thedcfendant  to  prove  it;  if  it 
it  irrelevant,  its  disclosure  by  the  plaintiS'i  evidence  must  be  harmlesB.  Doe  t.  Barnard 
may  be  regarded  as  thoroughly  discredited  by  Perry  t.  Clisaold,  [1907I  A.  C.  73,  79-So. 

*  Brandts.  Ogden,  I  Johns.  I j6;  Malloy  e.  Bruden,  86N.  C.  1511  Taylor  v.  Buin- 
iide,  I  Grat.  165.  See  also  Brown  t.  Hanauer,  48  Ark.  377. 

■  Agency  Co.  ».  Short,  13  App.  Gas.  793;  Soiling  *.  Broughton,  [1893]  A.  C.  556, 
561;  Louisville  Co.  V.  Philyaw,  88  Ala.  i64>  368;  Downingf.  Uayes,  153  HI.  330, 33s; 
Wishart  *.  UcKoight,  178  Mass.  356, 360;  Cunningham  t.  Patton,  6  Ban,  355,  358, 
3S9;  Jurett  *.  Stevens,  36  W.  V«.  44s,  450- 
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C.  and  bis  successors,  have  held  adversely  for  twenty  years.  If 
the  distinction  heie  suggested  between  successive  disseisins  with 
continuous  adverse  possession,  and  successive  disseisins  without 
contiouous  adverse  possession,  had  been  kept  in  mind,  a  different 
result,  it  is  believed,  would  have  been  reached  in  the  American 
cases.' 

If  the  conclusions  here  advocated  are  true  in  regard  to  laud, 
they  would  seem  to  be  equally  valid  where  there  is  a  continuous 
adverse  possession  of  chattels  by  successive  holders,  although 
there  is  no  privity  between  them.  But  no  decisions  have  been 
discovered  upon  this  point.' 

(5.)  By  judgment.  One  who  has  been  wrongfully  diqxissessed  of 
a  (^ttd  has  the  option  of  suing  the  wrongdoer  in  replevin,  deti- 
nue, trover,  or  trespass.  A  judgment  in  replevin  enables  him  to 
keep  the  chattels  already  replevied  and  dehvered  to  him  by  the 
sheriff,  and  a  judgment  in  detinue  establishes  his  right  to  recover 
the  cbattd  «m  specie,*  or,  that  being  impracticable,  its  value.  A 
judgment  in  trespass  or  trover,  on  the  other  hand,  is  for  the  recovery 
of  the  value  only,  as  damages.  Inasmuch  as  a  defendant  ought 
not  to  be  twice  vexed  for  a  ^ngle  wrong,  a  judgment  in  any  one 
of  these  forms  of  action  is  not  only  a  merger  of  the  right  to  resort 
to  that  one,  but  is  also  a  bar  against  the  others.*  Accordingly,  a 
judgmoit  in  trespass  or  trover  against  a  sole  wrongdoer  who,  at 
the  time  of  judgment  recovered,  is  still  in  possession  of  the  chattel 

I  It  ia  A  dgnifirant  fact  tlut  in  most  of  Uiese  cases  finndt  •■  Ogden,  i  Johns.  156, « 
ose  where  tlie  sdvene  posscasioD  irss  not  continuous,  wu  dted  as  a  dedsioD  in  pmnt. 

■  In  Noiment  >.  Smith,  i  Humph.  46;  Mofiatt  s.  Bucbsnaii,  11  HuII^lh.  369;  Wdia 
t.  Ragland,  i  Swan.  501;  Hobbt  p.  Ballud,  5  Saeed,395,  there  was  tnfact  aprivi^; 
but  the  court  thought  othervfise,  and  accordingly  dizsUowed  tacking,  aa  the  same  oouit 
denies  the  right  to  t«ck  in  the  case  of  land  if  there  is  no  privity. 

*  Ex  frUi  Drake,  5  Ch.  Div.  S66;  R»  Scarth,  10  Ch.  334;  Eberie  Co. «.  Jones,  t8 
Q.  B.  Div.  459;  Shaqie  •.  Gray,  5  B.  Mon.  4;  Norrill  v.  Corley,  1  Rich.  Eq.  a88,  n.  (a). 

'  Lacoo  ■.  Barnard,  Cro.  Car.  35;  Put  •.  Kawsteme,  T.  Ray.  473,  3  Show,  an 
(fniUe)i  Hitcfaiar.C>mpbell,iW.B1.837i  Lovejoy  v.Wallace.sWaU.  i,i6(te))fUe); 
Barb  «.  Fuh,  S  Black.  481;  Rembert  «.  Bally,  10  Humph.  513;  Serjeant  Manning's 
Dote,  6  M.  &  G.  160,  n.  a;  Daniel  •.  Holland,  4  J.  J.  Mar^  1816;  Wooley  v.  Carter, 
■»  Balst  %%;  Outcalt  >.  Durliog,  i  Dutch.  443;  Dietz  «.  Field,  N.  Y.  App.  Div.  r8Q6; 
(but  see  Union  Co.  i.  Schifi,  78  Fed.  116,  86  Fed.  1013).  Similarly,  il  the  conver- 
ted  chattel  has  been  sold,  the  owner,  by  recovering  a  judgment  in  auamffil,  extin- 
guishes all  his  other  remedies  against  the  converter.  Smith  >.  Baker,  L.  R.  8  C.  P. 
350  iiimbUii  Bradley  *.  Brighom,  i4g  Mass.  141,  144-145;  Boots  v.  Ferguson,  46 
Hun,  119;  Wright  i.  Ritterman,  4  Kob.  704. 
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operates  like  the  statute  of  limitations,  and  annihilates  the  dis- 
possessed owner's  right  to  recover  the  chattel.  The  converter's 
possession,  being  thus  set  free  from  adverse  claims,  changes  into 
ownership.* 

If  the  change  of  possession  is  before  judgment,  there  is  a  dif- 
ference. Let  us  suppose,  for  instance,  that  B.  converts  the  chattel 
of  A.,  and,  before  judgment  recovered  against  him  in  trespass  or 
trover,  sells  it  to  C,  or  is  in  turn  dispossessed  by  C.  C,  the  new 
possessor,  will  hold  the  chattel,  as  B.  held  it,  subject  to  A.'s  right 
to  recover  it  The  change  of  possession  simply  enlarges  the  scope 
of  A.'s  remedies;  for  his  new  rights  against  C.  do  not  destroy  his 
old  right  to  sue  B.  in  trespass  or  trover.  Nor  will  an  unsatisfied 
judgment  against  B.  in  either  of  these  actions  affect  his  right  to 
recover  the  chattel  from  C.,*  or  the  proceeds  of  its  sale  in  an  action 
of  assimipsit.*  It  is  no  longer  a  question  of  double  vexation  to 
one  defendant  for  a  single  wrong.  Not  until  the  judgment  against 
B.  is  satisfied  can  C.  use  it  as  a  bar  to  an  action  against  himself. 
A  different  princ^Ie  then  comes  into  play,  namely,  that  no  one 
should  receive  double  compensation  for  a  single  injury.* 

Another  case  can  be  put  where  the  dispossessed  owner  has  con- 
current rights  against  two  or  more  persons.    B.  and  C.  may  have 

1  Hm  chattd  vaay  therefore  be  token  od  execution  by  a  creditor  ol  the  OMiverter. 
Rogers  *.  Moore,  Rice,  60;  Norrill  v.  Corley,  a  Rich.  Eq.  aSS,  n.  (a);  Foeman  *. 
N«ls<n,  a  Rich.  Eq.  187.  SeealsoUonia  v.  Beckley,  iMiU,  C.  R.  337.  Butcompaie 
Buah  t.  Buih,  i  Strobh.  Eq.  377.  A  puichasei  trtaa  a  converter  after  judgment 
should  take  a  perfect  title.  Goff  ».  Craven,  34  Hun,  150,  contra,  would  seem  to  be  a 
hasty  decision.  If  after  a  judgment  against  a  converter,but  before  iti  satisfaction,  the 
di^xnsessed  owner  retakes  the  chattel,  the  converter  upon  satisfying  the  judgment 
may  mjjniam  tiDveT  against  the  fanner  owner.  Smith  v.  Smith,  ji  K.  H.  571.  This 
decision,  as  well  as  tliat  in  Hepbuiu  v.  Sewell,  5  H.  &  J.  iii,  was  baaed  upon  the  doc- 
trine of  relation,  by  which  the  converter's  title,  after  satisfaction  of  the  judgment,  waa 
made  to  relate  back  to  the  date  of  his  converwui.  The  decision  seems  to  be  correct,  but 
the  doctrine  of  relation  seems  far  fetched,  and  has  been  deservedly  criticised  by 
Holmes,  J.,  b  Uillei  e.  Hyde,  161  Mass.  472, 4S1. 

*  Matthews  V.  Menedger, 3 McL.  i4j;  Spiveys.  Morris,  iSAla.  154;  Dowt.King 
(Aik.),i3S.  W.  Rep.577;  Atwater*.Tupper,45 Conn.  144;  Sharpv.  Gray,5B.Mon. 
4;  Osterhout  >.  Roberts,  8  Cow.  43;  Ledbetter  r  Embree,  ri  Ind.  A;^.  617,  40  N.  E. 
928.  But  see  anara,  March  v.  Pier,  4  Rawle,  273,  286  {serni^;  Fox  e.  Northern 
Liberties,  3  W.  &  S.  103,  loG  (lemUe);  Wilbum  ■.  Bogan,  i  .Speer,  179. 

Similarly,  an  unsatisfied  judgment  against  C.  is  no  bar  toasubaequent  action  i^rinst 
B.  McGeev.Pveifay, laArk.  164;  H<^kins>.H«sey,3oMe.449;  Bradleyi. Brigham, 
149  Mass.  r4i:,  144-145.    But  see  conira,  Murrell  >.  Johnson,  i  Hen.  &  M.  449. 

■  Uoiris  ■.  Rot»ns(»i,  3  B.  &  C.  196.  *  Cockier  •■  Shepherd,  3  C.  B.  366. 
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jmntly  diEpossessed  A.,  instead  of  being  successive  holders  of  the 
converted  chattel.  Under  these  drcumstances  A.  may  proceed 
against  B.  and  C.  jointly  or  severally.  If  he  obtain  a  joint  judgment 
in  trespass  or  trover,  all  his  rights  against  both  are  merged  therein, 
and  Ms  title  to  the  chattel  is  extinguished.  But  if  he  obtain  a 
separate  judgment  against  one,  he  may  still  bring  replevin  or 
detinue  against  the  other  to  recover  the  chattel,  or  trespass  or 
trover  for  its  value;  for  the  latter  cannot  invoke  the  maxim,  nemh 
bis  vexari  debet  pre  eadem  causa}  Not  until  the  judgment  against 
the  one  is  satisfied  can  it  be  used  as  a  bar  in  an  action  against  the 
other.  The  controversy  whether  the  title  to  a  converted  chattel 
vests  in  a  defendant  by  a  simple  juci^ent,  or  only  after  the  sat- 
isfaction of  the  judgment,  is,  therefore,  but  another  battle  of  the 
knights  over  the  gold  and  silver  shield.  Under  some  circumstances 
the  title  changes  by  the  judgment  alone;  in  other  cases  satisfac- 
tion is  necessary  to  produce  that  result. 

(6.)  By  fine.  If  a  disseisee  levied  a  fine,  nothing  passed  to  the 
conusee,  but  the  fine  barred  the  conusor's  rig^t.  The  disseisor, 
therefore,  gained  an  absolute  title.' 

*  Lovejc^  V.  Uumiy,  3  WiH  i;  Elliot  v.  Porta,  5  Dana,  ago;  Elliott  1.  Hayden, 
104  Mass.  180;  Floyd  *.  Brown,  i  lUwIe,  lai  (tcMU<);  Fox  ■.  Northon  Liberties,  3 
W.  &  S.  103  (ftnibU);  Sanderson  i.  Caldwell,  a  Ark.  195;  Sessions  i.  Johnion,  95  U.  S. 
347,  349;  Birdaell  «.  Shaliol,  iia  U.  S.  4S5,  489;  Knight  e.  Nelson,  117  Mass.  45S; 
Miller  f.  Hyde,  161  Mass.  471;  Tolman  v.  Waite,  119  Mich.  341;  Hyde  «.  Noble,  13 
N.H.494;  OsteAoutv. Roberts, 8 Cow. 43;  Russellv.McCaU,i4iN. Y.437;  Turner 
>.  Brock,  6  Heisk.  50. 

But  see  amira.  Brown  «.  Wootton,  Ydv.  67,  Cra.  Jac  73;  Adams  «.  Bnnigfatoa, 
Andr.  18;  Budland  «.  Johnson,  ij  C.  B.  145;  Hunt  t.  Bates,  7  R.  1. 117;  Edevain  f. 
Cohoi,  43  Ch.  Div.  187  iiembk);  Merrick's  Est.,  5  W.  &  S.  g,  17;  Hyde  v.  Kiehl,  183 
Pa.4i4,4ig;  Puinaiterf.BftrBtow,3iR.L4io(iMiU>);  Pettiad&an. Richmond, 95 Va. 
456  {sembk).  In  Biinamead  t.  Harrison,  L.  R.  6  C.  P.  5S4,  L.  R.  7  C.  P.  547,  one  of  the 
jcnnt  oonverters  pleaded,  to  a  count  in  detinue,  a  prior  judgment  against  his  compamon. 
The  pUintiS  now  assigned  a  detention  subsequent  to  the  jmnt  taking.  The  court, 
with  some  reluctance,  held  the  plea  good,  but  also  supported  the  replication,  thua 
neutralizing  one  error  by  the  conuniasion  of  another,  and  so  bringing  about  the  same 
result  as  the  American  casM.  The  fallacy  of  the  notion  that  the  detention  of  a  chattel 
by  the  wrongful  taker  is  a  fresb  teat  was  exposed,  curiously  enough,  by  the  same  court 
in  an  earlier  case  in  the  tame  volume.  Wilkinson  «.  Verity,  L.  R.  6  C.  P.  306.  Such 
a  notion,  as  there  pointed  out,  would  virtually  repeal  the  statute  of  limitations.  See 
PhUpott ».  Kelley,  3  A.  &  E.  106.  -    ■ 

■  1  Fnst  Abs.  306. 
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THE  INALIENABILrrY  OF  CHOSES  IN  ACTION.' 

/  The  rule  that  a  chose  in  action  is  not  assignable  was  a  rule  of  the 
widest  application.  A  creditor_  could  no*-  ^ipyfi"  ^ji"  '^''ht — A  re- 
versioner could  not  convey  his  reversion,  nor  a  remaindennan 
his  remainder.  A  bailor  was  unable  to  transfer  his  interest  in  a 
chattel.  And,  as  we  have  seen,  the  disseisee  of  land  or  chattels 
could  not  invest  another  with  his  right  to  recover  the  res  or  its 
value.  In  a  word,  no  right  of  action,  whether  a  right  in  rem  or  a 
right  in  personam,  whether  arising  ex  corttractu  or  ex  delicto,  was 
assignable  either  by  act  of  the  party  or  by  operation  of  law. 

A  right  of  action  for  the  recovery  of  land  or  chattels,  or  of  a  debt 
which,  like  land  or  chattels,  was  regarded  as  a  q>ecific  res,  did, 
indeed,  descend  to  one's  representative  in  the  case  of  death.  But 
this  was  hardly  a  departure  from  the  rule,  since  the  representative 
was  loolLed  upon  as  a  continuation  of  the  persona  of  the  deceased.* 

TTiere  were,  however,  a  few  exceptions  to  the  rule.  The  king, 
as  might  be  supposed,  could  grant  or  receive  the  benefit  of  a  chose 
in  action.  So,  too,  a  reversion  or  a  remainder  was  transferable 
by  fine  in  the  king's  court,'  or  by  a  customary  devise,  which,  when 

■  Reprinted  by  pennusioii  bom"  Select  EuayibAiigb-AiiierlauiLegftlHutoiy,'' 
vol.  JH,  p.  s8o. 

■  The  andent  i^ieftli  of  battery,  Duyhem,  impriMnment,  robbery,  uid  Urceny  were 
actiooi  for  vengeance,  mod  from  their  itiictly  person*!  chMacter  naturally  died  with  the 
party  injured.  Tittpt3slta»,penoDalii^aty,mnddebffnitatporUilit,iadgiuiredauaum 
fretil,  being  for  the  recovery  of  damages  only,  alio  came  witUn  the  inazim  oefM  fer- 
sonaUt  moribir  cum  ftno»a.  By  St.  4  Ed.  III.,  c.  7,  an  executor  wu  allowed  to 
Kcover  damages  for  goods  taken  from  tbe  teMator  by  a  treqkasa.  And  auch  has  bern 
the  elasticity  of  this  statute  that  under  it  actions  for  a  conversioii,  for  a  false  tetum,  for 
infriaganent  oi  a  trademaA,  for  slander  of  title,  for  deceit,  —  in  short,  actions  for  any 
tort  wboK  immediate  effect  is  an  iojuty  to  <M  a  diminution  of  another's  property,  have 
been  held  to  survive.  But  not  actions  for  torts  which  directly  affect  the  pencni  or  repu- 
tation,andooIyindirectlycauBealoasof  property.  In  the  United  States  the  Brgumait 
that  a  wnHigdoer  ought  not  to  profit  by  the  death  of  his  victim,  has  led  to  legislation 
greatly  increasing  tbe  actions  that  survive. 

*  Attonmient  wu  necesuiy  before  the  conuaee  could  distrain  or  bring  an  actitm 
against  the  tenant  for  services  or  renL  But  the  tenant  could  be  compelled  to  attorn  by 
the  writs  QuidjuHf  elomoJ,  and  Ptr  giKE  tersUia.    >  Nich.  BritL  4^48. 
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recorded  in  the  local  amrt,  operated  like  a  fine.'  Again,  certain 
obligations,  by  the  tenor  of  which  the  obligor  expressly  bound 
himself  to  the  obligee  and  his  assigns,  could  be  enforced  by  a 
transferee.  If,  for  instance,  one  granted  an  annuity  to  A.  and  his 
assigns,  or  covenanted  to  enfeoff  A.  and  his  assigns,  or  made  a  charter 
of  warranty  to  A.  and  his  assigns,  the  assignee  was  allowed  to  bring 
an  action  in  his  own  name  against  the  grantor,*  covenantor,'  and 
warrantor,*  respectively. 

The  significance  of  this  ex<%ption  lies  in  the  fact  that  it  goes 
far  to  ejq)laia  the  reason  of  the  rule  which  prohibits  the  assign- 
ment of  lights  of  action  in  general.  The  traditional  opinion  that 
this  rule  had  its  origin  in  the  aversion  of  the  "sages  and  founders 
of  our  law"  to  the  "multiplying  of  contentions  and  suits" '  shows 
the  power  of  a  great  name  for  the  perpetuation  of  error.  The  in- 
adequacy of  this  explanation  by  Irf)rd  Coke  was  first  pointed  out 
by  Mr.  Spence.*  The  rule  is  not  only  older  than  the  doctrine  of 
maintenance  in  English  law,  but  is  believed  to  be  a  princq>le  of 
universal  law. 

A  right  of  action  in  one  person  implies  a  corresponding  duty  in 
another  to  perform  an  agreement  or  to  make  reparation  for  a  tort 
That  is  to  say,  a  chose  in  action  always  presupposes  a  personal  re- 

>  Y.  B.  19  Hen.  VI.  14, 47;  Co.  Lit.  313  a. 

■  I  Nich.  Britt.  tig-fjo;  Haund's  Cue,  7  Rep.  38  b;  Co.  lit.  144,  Butler's  note 
[336];  Soott  «.  Lunt,  7  Pet.  596. 

*  (1133)  a  Bract.  Note  Book,  pi.  804;  Y.  B.  »  Ed.  L  137;  Old  Mat.  Br.,  Rut.  L. 
Tr.  6j;  Fitz.  NaL  Bt.  145. 

*  (1133)  a  Bract  Note  Book, [d.  S04;  Bract.f.37 £,361  (,390,391;  iNirh. Britt 
»S5-'S6;  (ii8s)Fit».Ab.GarT.93.  llieK  citations  from  Biacton  are  hardly  reconcil- 
able with  the  iiitei|Hetatioa  which  Hr.  Justice  Holmes  has  given  in  "The  CommoB 
Law"  (pp.  373-374)  of  an  obacuie  and  possibly  corrupt  passage  in  Bracton,  f.  17  (. 
In  view  of  Picrfcsaor  Bnmncr's  Investigations  (Zeiltekrifl  f.  d.  tesammle  Hattddtrtdit, 
Vol.  13,  p.  59,  and  Vol.  13,  p.  315),  the  distinguished  judge  would  doubtless  be  among 
the  first  to  correct  his  rtnjark  on  p.  374:  "By  mentioning  assigns  the  first  grantor  did 
not  offer  a  covenant  to  any  person  who  would  thereafter  purchase  the  land." 

*  Lampet's  Case,  lo  Rep.  48  a. 

'  "But  in  regard  to  cAoiu  in  action,  OS  the  same  doctrine  has  been  adopted  in  every 
other  state  of  Europe,  it  may  be  doubted  whether  the  reason,  which  has  been  the  foun- 
dation of  the  rule  everywhere  else,  wu  not  also  the  reason  for  its  introduction  in  this 
oountiy;  namely,th«t  the  credit  being  a  personal  right  of  the  creditor,  the  debtor  being 
oUiged  toward  that  person  could  not  by  a  transfer  of  the  credit,  which  was  not  an  act 
of  his,  become  obliged  towards  another."  3  Spence,  Eq.  Jur.  850.  See  also  Pollock, 
Cmitracts,  sth  ed.,  306;  Holmes,  Common  Law,  340-341;  Maltland,  *  L.  Q.  Rev, 
495- 
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latioo  between  two  individuals.  But  a  personal  relation  in  the  vety 
nature  of  things  cannot  be  assigned.  Even  a  relation  between  a 
person  and  a  physical  thing  in  his  possession,  as  already  stated, 
cannot  be  transferred.  The  thii^  itself  may  be  transferred,  and, 
by  consent  of  the  parties  to  such  transfer,  the  relation  between 
the  transferror  and  the  thing  may  be  destroyed  and  replaced  by  a 
new  but  similar  relation  between  the  transferee  and  the  res.  But 
where  one  has  a  mere  right  against  anotho:,  there  is  nothing  that 
is  capable  of  transfer.  The  duty  of  B.  to  A.,  whether  arising  ex 
contracUi  or  ex  delicto,  may,  of  course,  be  extinguished  and  replaced 
by  a  new  and  coextensive  duty  of  B.  to  C.  But  this  substitution 
of  duties  can  be  accomplished  only  in  two  ways:  either  by  the  con* 
sent  of  B.,  or,  without  his  consent,  by  an  act  of  sovereignty.  The  ei- 
ceptions  already  mentioned  of  assignments  by  or  to  the  king,  and 
conveyances  of  remainders  and  reversions  in  the  King's  Court,  are 
illustrations  of  the  exercise  of  sovereign  power.  Further  illustrations 
are  found  in  the  bankruptcy  laws  which  enable  the  ass^ee  to 
realize  the  bankrupt's  ckoses  in  action,'  and  in  the  Statute  4  and  5 
Anne,  c.  16,  which  abohshed  the  necessity  of  attornment. 

When  the  substitution  of  dudes  is  by  consent,  the  consent  may 
be  given  either  after  the  duty  arises  or  contemporaneously  with 
its  creation.  In  the  former  case  the  substitution  is  known  as  a 
novation,  imless  the  duty  relates  to  land  in  the  possesion  of  a 
tenant,  in  which  case  it  is  called  an  attornment.  A  consent  con- 
temporaneous with  the  creation  of  the  duty  is  given  whenever  an 
obligation  is  by  its  terms  made  to  run  in  favor  of  the  obligee  and 
his  assigns,  as  in  the  case  of  annuities,  covenants,  and  warranties 
before  mentioned,  or  to  order  or  bearer,  as  in  the  case  of  bills 
and  notes  and  other  negotiable  securities.  Here,  too,  on  the 
occasion  of  each  succesdve  transfer,  there  is  a  novation  by  virtue 
of  the  obligor's  consent  gLvea  in  advance;  the  duty  to  the  trans- 
ferror is  extinguished  and  a  new  duty  is  created  in  favor  of  the 
transferee. 

The  practiix  of  attornment  prevailed  from  time  immemorial, 
but  was  confined  to  the  transfer  of  reversions  and  remainders. 
Novation,  although  now  a  familiar  doctrine,  was,  if  we  except  the 
case  of  obligations  running  to  the  obligee  and  bis  assigns,  alto- 

*  In  genenl,  whatever  would  aurvive  to  an  executor  passes  to  the  assignee  of  a 
bankn^t 
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gether  unknown  before  the  days  of  assumpsit  upon  mutual  promises.* 
The  field  for  the  substitution  of  duties  by  consent  was  therefore  ex- 
tremely limited,  and  in  the  great  majority  of  cases  a  creditor  would 
have  found  it  impossible  to  gjve  another  the  benefit  of  his  claim 
had  not  the  ingenuity  of  our  ancestors  devised  another  expedient, 
namely,  the  letter  of  attorney.  By  such  a  letter,  the  owner  of  a  claim 
q>pointed  the  intended  transferee  as  his  attorney,  with  power  to 
enforce  the  claim  in  the  appointor's  name,  but  to  retain  whatever  he 
mi^t  reoover  for  his  own  benefit  In  this  way  the  practical  advan- 
tage of  a  transfer  was  secured  without  any  sacrifice  of  the  principle 
of  the  inalienability  of  chases  in  action.' 

Indeed,  so  effectual  was  the  power  of  attorney  as  a  transfer,  that, 
during  a  considerable  interval,  it  was  thought  unduly  to  stimulate 
litigation,  and  therefore  to  fall  within  the  statutory  prohibition  of 
maintenance,  unless  the  power  was  executed  for  the  benefit  of  a 
creditor  of  the  transferror.  Powers  executed  for  the  benefit  of 
a  purdiasei  or  donee  were  treated  as  void  from  the  beginning  of 
the  fifteenth  century,  if  not  earlier,  till  near  the  close  of  the  seven- 
teenth century.' 

■  The  rationale  of  this  doctrine  b  u  ftdlowa:  The  ao-called  usigDee  of «  daim  is  in 
reality  aa  attocney  with  a  power  to  sue  f or  hli  own  uk.  Befaig  thiu  dommtu  of  the 
elute  in  action,  he  enters  into  a  bilateral  amtract  with  the  obligor,  pnHoiaing  the  latter 
never  to  enforce  his  daim  in  return  for  the  obligcv's  pronuae  to  pay  him  what  is  due 
tbereoo.  Thii  promise  of  petpetual  forbeaiance  operates  as  an  equitable  lelesse  of  the 
old  claim,  and  also  as  a  conaideiation  for  the  obligor's  new  promise. 

*  In  I  Lilly's  Abr.  135,  it  is  said:  "A  statute  merchant  or  staple,  or  bond,  etc.,  can 
not  beassigned  over  to  another  soas  tovestaninterestwherebytbeasHgneemaysueln 
his  own  name,  but  they  are  every  day  transfeired  by  letter  of  attwriey,  etc  Mich,  i  a 
Car.B.R."  SeealsoDeerings.  Caniiigton,iL01y,  Abr.134;  Shq>. Tou<:hst.,Gthed., 
140;  a  Blackat  Com.  441;  Leake,  Cont.,  id  ed.,  1183;  Gerard  •.  Laws,  L.  R.  3  C.  P. 
308, 3og,  per  Wiix£s,  J.  These  letters  of  attorney  f(»  the  attorney's  own  use,  whether 
borrowed  from  the  similar  ^owrofw  M  r«m  j«MM  of  the  Roman  law  or  not,  are  of  great 
antiquity.  (1309)  Riley,  Memorials  of  London,  68.  "Enow  ye  that  I  do  assign  and 
attorn  in  my  stead  E.,  my  dear  partner,  to  demand  and  receive  tlie  nme  rent  of  forty 
■Killing*  with  the  arrears  and  by  distress  the  same  to  levy  in  my  mune  .  .  .  and  all 
things  to  do  as  to  the  same  matter  roR  Hxs  own  mom  as  well  as  ever  I  myself  could 
have  done  En  my  own  proper  pcrstm."   Sec  also  West,  Sjrmbol.,  f  511. 

•  Y.B.9Hen.VI.64,i7;  Y.B.34Hen. VI,30,iij  Y.B.jrHen.VI.  13,3;  Y.B.15 
Hen. Vn.  1,3;  Peiuoa*.Hickbed(i5S8),4LMn.99,Cro.El.r7o;  South*. Maicb(r59o), 
3  Leon.  334;  Harvey  t.  Bateman  (1600),  Noy,  51;  Barniw  e.  Gray  (r6oo),  Cro.  El. 
551;  Loderi.  Cheal^  (1665),  i  Sid.  111;  Note  (i6e7-i77s)>  Freem.  C.C.145.  See 
also  PcJlock,  ConL,  jth  ed.,  701;  i  Harv.  L.  Rev.  6,  n.  s. 

Hie  doctrine  of  maintenance  was  pu^ied  so  far  that  tt  came  to  be  regarded  as  the 
leal  reason  for  the  inalienability  of  dmti  ta  actkn,  and  the  notion  became  current  that 
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Tlie  objection  of  maintenance  at  length  gave  way  before  the 
modem  commercial  ^irit,  and  for  the  last  two  centuries  debts 
have  been  as  freely  transferable  by  power  of  attorney  as  any  other 
property.* 

By  statute,  in  many  jurisdictions,  the  assignee  may  even  sue  in 
his  own  name.  But  it  is  important  to  bear  in  mind  that  the  aa- 
agnee  under  the  statute  still  proceeds  in  a  certain  sense  as  the 
r^resentative  of  the  assignor.  The  statute  of  itself  works  no 
novation.  It  introduces  only  a  change  of  procedure.'  A  release 
by  the  assignor  to  the  debtor,  ignorant  of  the  assignment,  ex- 
tinguishes  all  liability  ol  the  debtor  to  any  one. 

So,  if  the  assignor  should  wrongfully  make  a  second  asdgnment, 
and  the  second  assignee  ^ould  collect  the  debt,  he  would  ke^ 
the  money,  and  the  first  assignee  would  get  nothing.* 

no  contncts  were  assignable,  not  even  covenanti  or  policies  of  insunnce  and  the  tikCt 
although  expressly  pay&ble  to  the  obliEce  and  his  assigns.  Even  billi  and  notes  nen 
thought  to  derive  thdr  assignability  aoiely  (rom  the  custom  of  merchants.  Wairantiea 
being  obviously  not  open  to  the  objection  of  maintenance  continned  assignable,  and  w 
did  annuities,  although  not  without  question.    Perkins,  Convey.,  |  loi. 

*  Formerly  an  express  power  of  attorney  was  indiq>ensable  (Malloiy  s.  Lane,  Cro. 
Jac.34ii  see  also  Allen's  Case,  Ow.  ii3),the  notion  of  an  Implied  power  being  as  much 
beyond  the  conception  of  lawyen  three  centuries  ago  as  the  analogous  idea  of  an  im- 
plied promise.  1  Harv.  t.  Rev.  59, 58.  See  Moyle,  Justinian,  466.  To-day,  of  course, 
the  power  will  be  implied  fn>m  circumstantial  evidence.  Fonnerly  a  deed  could  not 
be  delivered  bi  escrow  without  oxpresi  words  to  that  effect.  Bowkeis.Burdefcin,  iiH. 
ft  W.  i»8, 147. 

*  Accordingly  an  asdgnment  in  New  York,  whei«,  by  statute,  actions  must  be 
brought  by  the  real  party  in  Interest,  did  not  enable  the  assignee  to  me  in  MassatJiu- 
setts,  where  the  old  rule  that  an  assignee  must  sue  in  the  assignor's  name  stfll  prevails. 
Leach  V.  Greene,  116  Mass.  534;  Glenn  *.  Busey,  5  Mack.  733.  If  the  statute  tmljr 
effected  a  change  of  title,  the  assignee,  like  the  indoiscc  of  a  bill,  would  sue  in  his  own 
name  anywhere. 

*  TheaasiKDeeof  an  equitable  cAon  In  action,  e.;.,  a  trust,  of  couiw  sues  in  bisown 
naffle  without  the  ^  of  a  statute.  But  here,  too,  there  Is  no  novation.  If  the  Hibemi- 
dsm  may  be  pardoned,  the  assignee  of  a  trust,  like  an  attorney,  stands  in  the  place  ot 
his  assignor,  but  does  not  displace  him.  A  release  from  the  asrignor  to  the  innocent 
trustee  frees  the  latter's  l^al  title  from  the  eqiutable  incumbrance.  Newman  t.  New* 
man,  18  Ch.  D.  674.  So,  if  a  eatui  qut  trutt  should  assign  his  trust  first  to  A.  and  then 
to  B.,  and  B.  should,  in  good  faith,  obtain  a  conveyance  of  the  legal  title  from  the 
trustee,  he  could  hold  it  against  A.  What  is  true  of  the  equitable  trust  is  equally  true 
of  the  analogous  legal  bailmcnL  By  judicial  legislation  the  purchaser  from  a  bailor  is 
allowed  to  proceed  In  his  own  name  against  the  bailee.  But  a  bailee  who,  for  value  and 
In  ignorance  of  the  l>ailor's  sale  of  his  interest,  receives  a  release  from  the  latter,  may 
keep  the  chattel.  If  a  bailee,  in  ignorance  of  a  sale  by  the  bailor,  should  deliver  the 
goods  to  the  bailor  or  to  some  person  designated  by  the  bailor,  he  could  not  be  charged 
by  the  bailor's  vendee.    He  would  dmply  have  performed  his  contract  according  to 
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We  are  now  in  a  position  to  consider  upon  principle  to  what 
ezt^t  and  in  wbat  mode  a  disseisee's  'interest  in  land  or  chattels 
may  be  transferred.  The  disseisee,  by  reason  of  the  disseisor's 
tort,  has  a  ri^t  to  recover  the  res  hom  the  latter  by  self-redress 
or  by  action.  This  relation  between  the  two,  as  we  have  seen, 
cannot  be  specifically  transferred  to  another.  There  is,  of  course, 
no  question  of  novation  in  such  a  case.  But  the  mode  of  trans- 
fer which  proved  so  effectual  in  the  case  of  rights  ex  contractu, 
is  equally  applicable  to  claims  arising  ex  delicto.  The  disseisee 
has  only  to  constitute  the  intended  grantee  his  attorney  with  power 
to  recover  the  land  or  chattel,  and  to  keep  for  his  own  benefit  the 
res  when  recovered.  There  is  an  instance  of  such  a  grant  as  old  as 
the  time  of  Richard  I.:  "G,  jiUus  G.  ponit  loco  suo  J.  versus  Gil. 
.  .  .  de  pladto  XL.  acrarum  terra  in  H.  ad  lucrandum  vet  perden- 
dum  et  coNCEorr  m  tottjm  jire  suxni  quod  hahet  in  predicta  terra."  * 

The  doctrine  of  maintenance  which  so  long  hampered  the  as- 
^gnment  of  contractual  ri^ts  proved  an  even  more  persistent 
obstacle  to  the  transfer  of  rights  to  recover  land  or  chattels.  In- 
deed, in  the  case  of  land  it  was  an  insuperable  obstacle  in  England 
until  1845;  for  up  to  that  time  the  Statute  33  Henry  Vm.  c.  16, 
expressly  nullified  all  grants  by  one  disseised.     In  this  country, 

{titenor.  Sax^*.Wyime,3Stark.Ev.,3ded.,  iisg;  Gljnma. E. I.  Co.,  7App.Cu. 
S91;  J<mett.BoAgkiia,6i  Me. 480;  Woodia.McGte,  70h.  ii7(ueipkiiied  in  New- 
hall  v.LuigdcHi,  39  Oh. St. 87,91);  McGee  >.  Freiich,49  S.  C.  454  (semblt);  and  if  a 
bailot  should  sell  his  interest  successively  to  A.  and  B.,  and  B.  should  obtaia  posses- 
sion frOfn  the  bailee,  A.  could  not  recover  the  chattel  from  B.  Upon  priadple  and  by 
the  old  prtcodtsiU  the  bailor's  interest  is  no  more  transferable  than  that  of  a  creditor. 
Y.  B.  7i  Ed.  IV.  10-19;  Wood  *.  Foster,  i  Leon.  43, 43,  pi.  541  Marvyn  v.  Lyds,  Dy. 
9o6,pL6;  Ridi*.Aldred,6Mod.  116;  3Bkckst.C0m.453.  A  late  as  1844,  that  great 
master  of  the  cconmon  law,  Mr.  Babom  Pabee,  ruled  that  a  purchaser  from  a  pledgor 
could  not  maintain  in  action  on  his  own  name  against  the  pledgee.  The  court  m  batK 
reversed  this  ruling.  Franklin  *.  Neate,  13  M.  ft  W.  48r.  See  »iao  Goodman  *.  Boy- 
<»tt,iB.ftS.  i;  BrIstoIBanks.MidlandCo.,[i89i)3Q.B.e53.  The  innovation  haa 
been  foUowed  in  this  country.  Carpenter  s.  Hale,  S  Gray,  157;  Hubbard  •.  Bliss,  11 
AO.  590;  Meyers  v.  Briggs,  ir  R.  1. 180;  Jack  >.  Eagles,  t  AH.  (N.  B.)  95. 

*  (1134)  I  Rot.  Cur.  Beg.  43,  dted  by  Brunner,  1  Zeitachrift  fOr  Vergldchende 
Rechtswissenschaft,  367.  See  also  "A  Boke  of  Presdents,"  fol.  86  b:  "Noveritis  me 
P.  loco  meo  posulsse  T.  meum  verum  et  legitimum  attumatum  ad  prosequendum 
.  .  .  vice  et  nomine  meo  pro  omnibus  fllis  terris  .  .  .  vocatbW.  .  .  .  qutemihi  .  .  . 
descendebant  et  quK  in  present!  «  me  Injuste  detinentnr.  Necnon  In  dictas  terras 
.  .  .vice  et  nomine  meo  ad  faitrandum  ac  plenam  .  .  .  possessionem  et  srininain  .  .  . 
ca^eodum  .  .  ,  et  auper  hujusmodi  possesslone  sic  capta  et  hablta  dictas  terras 
...  AD  03711 MCB  T.  costodiendum  gubemaudum  occupondtun  et  mlnlstrandum." 
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however,  the  right  of  the  grantee  of  a  dissdsee  to  bring  a  real  action 
in  the  name  of  his  grantor  has,  during  the  present  century,  been 
generally  recognized.' 

It  is  believ«l  that  in  Eng^d,  at  the  present  day,  one  who  is 
di^>ossessed  of  his  chattels  may  so  far  transfer  his  interest  as 
to  enable  the  assignee  to  bring  an  action  to  recover  the  chattel 
or  its  value  in  the  name  of  the  asdgnor.*  But  no  dedsion  has 
been  found  upon  the  point  In  the  United  States  the  right  of  the 
transferee  to  sue  in  the  transferror's  name,*  or,  in  jurisdictions 
where  the  real  party  in  interest  must  be  plaintiff,  in  his  own  mune,* 
would  be  universally  con<»ded. 

We  have  thus  far  assumed  that  the  dispossessed  owner  has  noth- 
ing to  transfer  but  a  right  of  action  or  recaption;  that  when  he  is 
called  owner,  nothing  more  is  meant  than  that  he  has  the  chief  one 
of  the  two  elements  of  perfect  ownership,  namely,  the  right  of 
possession,  and  is,  therefore,  potentially  owner.  This  assumption 
is  concdved  to  be  well  foimded,  and  is  supported  by  abundant 
authority.'    There  are,  however,  a  few  decisions  and  dicta  to  the 

>  Steele  f .  Downing,  60  Ind.  478;  Vail  *.  Lindny,  67  Ind.  518;  Wwle  *.  Undscy, 
6  Met  407;  Oe&veUnd  t.  fhgg,  4  Cush.  76;  Famutn  •.  Petenon,  iti  Hsss.  148; 
IfcUahan  p.  Bowe,  114  Ua3s.  140;  Rawmu  v.  PutnAin,  laSMua.  551,  553;  Stockton 
*.  Wniiuns,  I  Doug.  (Mich.)  546;  Betsey  •.  Tormnce,  54  Miss.  133;  Huulltoii  «. 
Wright,  57  N.Y.soa;  WilsoD*.Nui<:e,it  Humph.  189,  igi;  Edwards  v.  Roys,  18  VL 
473;  Universityejoelyn,!!  Vt,6i;  Edwardsv.  PBrkhunt,  ai  Vt.473;  Parks.Pnitt, 
38  Vt.  S4S:  Paton  ■.  Robinaon,  81  Conn.  547,  71  Atl.  730;  Brinley  t.  WUting,  j  Kct. 
348;  Livingiton  «.  Proaeui,  a  Hill,  516;  Dever  f.  Haeerty,  t6g  N.  Y.  481;  Galbnith 
f ..Payne,  la  N.  Dak.  1O4;  Ten  Eyck  t.  Witbeck,  55  N.  Y.  App.  Div.  165,  aff'd  170  N.  Y. 
564;  Saranac  Co. «.  Roberts,  115  N.  Y.  App.  Div.  333,  341^  Hasbroudc  v.  Bunce,  63 
N.Y.47S- 

■  See  CcOien  f.  Mitchell,  »$  Q-  B.  D.  tit. 

*  Stogdel «.  Fug»te,  a  A.  K.  Marsh.  1361  Holly  v.  Huggeford,  8  Pick.  73;  Boynton 
*.  Willard,  10  I^ck.  166;  Clark  e.  Wilioo,  103  Mass.  119,  ata;  Jtxiaa  «.  Gilleo,  44 
N.  H.  414;  North  *.  Tunier,  g  S.  ft  R.  144. 

'  Lazard*.WIiedeT,9iCa].i39;  Final*.  Backus,  18  Mich.  318;  Brady  v.  Whitney, 
a4Micli.i$4;  Grant*.  Smith,  36 Mich,  aoi;  Smith*.  Kennett,  18M0. 154;  Doering 
*.  Eenamore,  86  Mo.  $88;  McKee  v.  Judd,  11 N.  Y.  611;  Robinsoa  v.  Weeks,  6  How. 
Pt.  161;  Butler  i.^N.  Y.  Co.,  ai  Baib.  iio^  McKeage  *.  Hanover  Co.,  81  N.  Y.  38; 
Birdaall*.Davenport,43Hun,55i;  Linco1nCo.*.AUen,8iFed.i48;  Howerjobnscai, 
ir7  Cal.  37!  Lawrence  ».  Wilson,  64  N.  Y.  App.  Div.  s6a. 

*  In  addition  to  the  early  Engliah  authorities  dted  supra,  j^.  iSo,  181,  see  Soott  *. 
McAlpIne,fiUp. Can. C. P.3oai  Murphy*.Dunham,38Fed. Rep. 503,506;  Goodwyn 
«.  Uoyd,  8  Fort.  137;  Brown  «.  Lipscomb,  9  Poit.  47a;  Duncklio  *.  Williams,  j  Ala. 
i9g;  Huddleston  *.  Huey,  73  Ala.  315;  Foy  *.  Cochmn  88  Ala.  353,  6  So.  Rep.  685; 
McGooa  *.  Ankeny,  it  lU.  558;  O'Eeefe  t.  EeUogg,  15  HI-  3471  Taylor  t.  Thhkt,  87 
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oontiaty^  These  adverse  ofnnions  all  go  back  to  a  didum  of  Mr. 
Justice  Stok.'y:  "I  know  of  no  principle  of  law  that  establishes 
that  a  sale  of  personal  goods  is  invalid  because  they  are  not  in 
the  possession  of  the  rightful  owner,  but  are  withheld  by  a  wrong- 
doer. The  sale  is  not,  under  such  drcumstances,  the  sale  of  a 
right  of  action,  but  it  is  the  sale  of  the  thing  itself,  and  good  to  pass 
the  title  to  every  person,  not  holding  the  same  under  a  bona  fide 
title  for  a  valuable  consideration  without  notice;  and  a  fortiori 
i^ainst  the  wrongdoer."  *  Had  this  unfortunate  dictum  proceeded 
from  a  less  distinguished  source,  it  probably  would  not  have  had 
its  present  following.  It  may  be  said  of  it  that  it  involves  a  petUio 
principi,  mKiiming  without  proof,  and  in  contradiction  of  all  prece- 
dent, that  the  di^x>ssessed  owner  really  has  something  more  than  a 
right  of  action.  What  this  something  is  has  never  been  defined, 
and,  it  is  submitted,  for  the  reason  that  non-existent  things  are  m- 
capable  c^  definition. 

Let  us  test  this  dictum,  however,  by  some  of  its  practical  con- 
sequences. We  will  suppose  that  after  the  sale  the  converter,  in 
ignorance  thereof,  makes  full  compensation  to  the  vendor  for  the 
conver^on,  and  receives  from  him  a  release.  WSi  it  be  maintained 
that  the  converter  cannot  hold  the  chattel  against  the  vendee? 
And  yet  if  the  title  passed  to  the  vendee  by  the  sale,  that  title 
cannot  be  affected  by  a  subsequent  release  by  one  who  has  no 
title.  Again,  we  may  assume  that  the  vendor  wrongfully  makes 
a  second  sale,  and  that  the  second  vendee,  being  still  in  ignorance 
of  the  first  sale,  recovers  the  chattel  or  its  value  from  the  converter. 
Must  the  second  vendee  surrender  what  he  recovers  to  the  first 
vendee?  Surely  not.  But  he  must  if  the  dictum  under  discussion 
is  sound.  Thirdly,  if  the  title  passed  to  the  vendee,  what  becomes 
of  the  vendor's  right  of  action?  Surely  he  cannot  recover  the  value 
of  the  chattel  from  the  converter  after  he  has  sold  it  to  another. 

HI.  196  UeinbU);  Ericaon  *.  Lyon,  36  III.  Ap.  17;  Stogdel  *.  Fugate,  a  A.  K.  Marsh. 
136;  Young  «.  Fergaaoa,  i  Lltt.  398;  Dtvis  ».  Herndon,  39  Mlas.  484;  Wuren  r.  St. 
Louis  Co.,  74  Mo.  sai;  E>oeiiiig  t.  Kenamore,  86  Mo.  588;  Gudner  *.  Adftms,  13 
Wend.  397;  Blount  «.  Mitchell,  i  Tayl.  (N.  C.)  130;  Morgan  v.  Bndley,  3  Hawks, 
159;  Stednuu  9.  Riddjck,  4  H&wks,  19;  Overton  «.  Williston,  31  Pa.  155. 

*  Brig  Sarah  Ana,  iSumn.  106,  iTi;  Tome  v.Dubois,  6  Wall.  548;  Cartlandv.Moi^ 
tbOD,  3a  Ue.  19a;  Wdiber  «.  Davis,  44  Me.  147;  Clark  «.  Wilson,  103  Mass.  319, 
331-3  (j«MUe);  Dahills.  Booker,  140  Mass.  30S,  311  {tembh);  Seratv.UticaCo.,  loa 
N.Y.681  (imife);  Kimbron.Hamilton,  3  5wan,  190. 

*  Brig  Sarah  Ann,  a  Sumn.  106,  sii. 
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But  it  may  be  urged  he  wQl  be  entitled  to  nominal  damages  only. 
Be  it  so.  Suppose,  then,  tliat  immediately  after  the  sale  the  chattel 
is  acddentaDy  destroyed.  The  vendor  will  recover  his  nominal  dam- 
a^es,  the  vendee  will  get  nothing,  and  the  converter  will  go  practi- 
cally scot  free.  It  is  posable  to  say,  however,  that  the  sale  passes 
not  only  the  title,  but  also  the  right  to  sue  in  the  vendor's  name  for 
the  conversion.  But  this  hypothesis  may  work  an  injustice  to  the 
converter.  If  not  sued  for  six  years  his  title  will  be  perfect.  Sup- 
pose the  sale  to  occur  near  the  end  of  the  period  of  limitation,  and 
that  the  vendee  can  prove  a  conversion  subsequent  to  the  sale,  as 
by  a  demand  and  refusal,  the  statute  would  run  for  another  six  years, 
which  could  not  have  haj^>ened  in  favor  of  the  vendor  if  there 
had  been  no  sale.  In  other  words,  the  rule,  Nemo  dare  potest  quod 
non  habet,  would  be  violated.* 

All  these  unsatisfactory  results  are  avcnded  by  the  adoption  of 
the  (^posite  view,  supported  alike  by  precedent  and  general  rea- 
soning, that  a  right  of  action  is  the  sum  and  substance  of  the  in- 
terest of  a  dispossessed  owner  of  a  chattel.  On  this  theory  the  sale 
of  the  disseisee's  right  of  action  has  the  same  (qieration  as  the 
assignment  of  a  debt.  The  vendee  stands  in  the  place  of  the  grantor, 
but  does  not  displace  him.  He  cannot  accordingly  extend  the 
statute  of  limitations  to  the  detriment  of  the  converter.  A  release 
by  the  vendor  for  value  to  the  converter  who  is  ignorant  of  the  sale, 
although  wrongful,  extinguishes  all  right  to  recover  possessoQ 
from  the  latter,  and  so  makes  him  complete  owner  of  the  chatteL 
And,  finally,  a  second  purchaser  from  the  dispossessed  owner,  who 
in  good  faith  gets  the  chattel  from  the  converter,  may  keep  it.  If, 
furthermore,  statutes  existed  in  all  jurisdictions,  enabling  the  pur- 
chaser from  a  dispossessed  owner  of  a  chattel  to  sue  for  its  recov- 
ery in  hjs  own  name,  there  would  be  a  complete  harmony  between 
the  reqmrements  of  legal  principle  and  commercial  convenience. 

In  conclusion,  then,  the  aodent  doctrine  of  disseisin  of  land 
and  chattels  was  not  an  accident  of  English  legal  history,  but  a 
nde  of  universal  law.  Brian's  dictum,  that  the  wrongful  possessor 
had  the  property  and  the  dispossessed  owner  only  the  right  of 
property,  rightly  imderstood,  is  not  a  curio^ty  for  the  legal  anri- 
quarian,  but  a  working  principle  for  the  determination  of  contro- 
versies for  all  time. 

'  See  Overhm  •.  WUliston,  31  F».  155,  160. 
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mjCfltlES  TO  REALTY. 

A.  Assize  or  Novel  Disseisin. 

A  TYPICAL  case  of  tort  to  realty  was  diaseL-an  of  a  freeholder.  In 
case  of  dissdao  the  disseisee  might  resort  to  self-redress  or  to  an  ac- 
tion. If  he  wished  to  re-«nter  without  an  action  he  must  act  dili- 
gently; the  time  was  not  definitely  defined  in  Bracton,  but  must 
belesstbanfifteendays,^  if  the  disseisee  was  present  at  the  time  of  the 
disseisin.  A  longer  time  was  allowed  if  he  was  away  from  home. 
The  time  for  self-redress  was  shortened  when  Britton  wrote.'  The 
disseisee  must  le-enter  in  five  days.  He  was  entitled  to  a  day  to  go 
to  each  of  the  points  of  the  compass  to  collect  his  friends  to  assist 
him  in  forcibly  expelling  the  disseisor  on  the  fifth  day.*  Observe 
the  analogy  between  this  collection  of  friends  and  the  hue  and  cry 
in  appeal  of  robbery.  Afterwards  a  right  of  entry  existed  until  a 
feofibnent  by  dissdsot  after  a  year  and  a  day.*  Later  a  ri^t  of 
entry  was  tolled  only  by  a  descent  cast*  Still  later  *  the  right  of 
^tiy  vras  not  tolled  by  descent  cast  unless  the  disseisor  was  in 
possesion  five  years.'  But  in  Massachusetts  the  law  was  as  in 
England  *  until  1836.*  If  a  disseisee  was  not  powerful  enough  to  oust 
bis  disseisor,  or  if  he  delayed  too  long,  he  must  seek  the  aid  of  the 
court.  His  action  was  known  as  assize  of  novel  disseisin,  an  action 
invented  "after  many  vigils,""*  and  of  Norman  origin,  in  the  time  of 
Henry  11.  Hiis  action  is  commonly  treated  as  a  real  action;  but  it 
was  as  much  a  personal  action  as  the  ^)peal  of  robbery  for  the 
recovery  of  goods.   Both  were  mixed  actions. 

'  3  Twits,  BiacL  37.  ■  I  mch.  Br.  393-394. 

•  See  4  L,  Q.  Rev,  3a  'Co.  Lit.  138  o. 

•  Co.  Ut  i38».  •  By  St.  3*  Hen.  Vm.  c.  33. 

'  See  ftDalogy  to  Qtffl  of  ftbiLtonait  of  otiisuices  uid  frah  suit  in  ippcftls  ind  m* 
covery  of  a  serf.    Bnct.  6  b. 

•  Emenon  *.  Ttaompaon,  i  Pick.  473;  Putney  r.  Dreuet,  1  Met.  583. 
'  Rev.  St  c  loi,  1 5.  "3  Tw.  Bnwt.  39. 
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It  was  always  founded  upon  a  tort,  *.  e.,  a  disseisin.  The  di»- 
seisoT  was  a  necessary  party  defendant  even  though  no  longer  in 
possesion  at  the  time  of  assize  brought,^  consequently  there  was 
no  remedy  where  the  tenant  was  grantee  of  a  dUseising  king.*  If  a 
disseisor  was  still  in  possession  and  disseisin  proved,  the  plaintiff 
rea>yered  the  land,  with  damages,  including  mesne  profits  and  the 
value  of  chattels  carried  off; '  or  the  plaintiff  might  if  he  preferred 
bring  an  appeal  of  robbery  or  treq>ass  d.  b.  a.  for  the  goods.*  Of 
course  the  defendant  was  fined.  If  the  tenant  and  the  original  dis- 
seisor were  distinct  persons,  the  disseisor  was  still  liable  to  the  plain- 
tiff for  damages.  Intermediate  holders  between  the  disseisor  and  the 
tenant  were  not  liable  at  all,  not  being  (Ussdsors;  and  for  the  same 
reason  the  tenant  *  was  compelled  only  to  restore  the  hmd.*  He 
was  not  originally  liable  to  pay  damages  to  the  plaintiff,^  even 
though  he  might  have  acquired  possesion  by  disseising  the  first 
disseisor." 

By  Statute  of  Gloucester,*  "If  disseisors  do  alien  the  lands,  and 
have  not  whereof  there  may  be  damages  leoied,^^  that  they  to  whose 
bands  such  tenements  shall  ctnne,  shall  be  charged  with  the  damages, 
so  that  every  one  shall  answer  for  his  own  time;"  *'.  e.,  if  necessary, 
a  feoffee  of  the  disseisor  is  liable  for  the  fruits  of  the  land  rather 
on  the  theory  of  unjust  enrichment  than  of  tort. 

If  a  tenant  was  in  by  feoffment  of  a  disseisor,  he  might,  like  the 
appellee  in  the  appeal  of  robbery,  vouch  his  feoffor  to  warranty; 
and,  as  in  the  appeal,  though  he  was  obliged  to  surrender  the  prop- 
erty, he  was  entitled  to  compensation  from  his  feoffor." 

There  was  a  difference  between  assize  of  novel  di.s.seisin  and  i^ipeal 

»  1Nich.Br.177;  aTw.Bract, 33,41, 109, "1,339.341- 

■  a  Bract.  Note  Book,  No.  76, 401.  See  BncUHi,  168  b,  104  b,  dted  by^  MalUand  Id 
note  to  No.  76. 

■  Judgment  to  Msize •  bu  to  treqius  d.  b.  a. ;  Y.  fi.  30  Ed.  L  35;  Y.  B.3oEd.I. 
173;  30  Ed.  I.  376  (replevin). 

•  I  Nich,  Br.  358;  3Tw,Br.i97-»s- 
'  3  Tw.  Br.  341. 

<  On  the  contnry,  Demandant  ia  mileriecrUa  if  he  durged  gnntee  with  Hlwm'Mn, 
1  Br.  N.  B.  617;  a  Br.  N.  B.  1191. 

•  3  Tw.  Br.  3S,  99.  >o9- 

■  3  Tw.  Br.  97;  Y.  B.  37  Hen.  VI.  35,  3a;  Y.  B.  13  Hen.  VII,  15,  11,  gnntee  of 
diiseiBOT;  Sjmons  v.  Symons,  Hetley,  66,  grantee  of  dlueitor;  1  Br.  N.  B.,  No. 
617  (1131),  gnntee  of  disseisor. 

•  6  Ed.  I.  »  See  Y.  B.  14  Ed.  HI.  iso. 
■>  I  Nich.  Br.  356;  Bnct  178  b;  FleU,  319,  {|  31,  93. 
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of  robbery  (or  trespass  d.  b.  a.)  in  regard  to  the  plaintiff 's  "  right "  in 
the  two  actions.  Actual  possession  was  not  essential  to  the  mainte- 
nance of  an  assize.  If  pWntiff  was  a  freeholder,  he  might  recover, 
though  the  land  was  actually  occupied  by  his  tennor;  whereas  an 
owner  of  goods  could  not  bring  appeal  or  trespass  for  carrying  off 
goods  tnan  the  possession  of  his  bailee  for  a  term.' 

Again  the  assize  differed  from  appeal  and  trespass  in  that  the 
actual  occupant  of  land,  i.  e.,  a  termor,  if  not  the  freeholder,*  could 
not  have  an  asaze.*  This  difference  was  doubtless  due  to  the  crim- 
inal nature  of  the  ^peal,  and  to  the  necessity  of  summary  pursuit 
of  the  thief;  also  to  the  fact  that  an  actual  possessor  of  personal 
property  being  accountable  therefor  to  the  true  owner  needs  a  rem- 
edy to  protect  himself :  whereas  the  land  could  not  be  carried  off. 
In  most  cases  when  a  termor  was  ousted  by  a  stranger,  it  is  probable 
that  the  lord  proceeded  against  the  wrongdoer  by  assize,  and  upon 
his  recovery  of  the  freehold  the  termor  would  get  the  possession 
again. 

Originally  the  termor,  though  he  had  been  dispossessed,  was  with- 
out l^;al  remedy  unless  ousted  by  his  lord,  the  lessor.*  Against  the 
latter  he  might  bring  a  writ  of  covenant  and  recover  his  term  and 
damages.'  If  the  lessor  ousted  the  termor  and  enfeoffed  another, 
the  lessee  could  not  of  course  recover  the  term  in  his  action  against 
the  lessor;  and  the  claim  of  damages  might  be  fruitless  from  the 
lessor's  want  of  property. 

Nor  could  a  lessee  obtain  any  relief  against  the  feoffee.  The  latter 
was  not  liable  in  covenant,  for  he  was  not  a  party  to  it;  nor  in  tort, 
for  he  had  committed  no  tort.'  He  had  simply  taken  a  conveyance 
from  one  who  had  the  title.  To  prevent  this  injustice  to  the  lessee 
a  writ  was  devised  by  Walter  de  Ralegh,  in  the  twentieth  year  of 
Henry  m.,  called  Quare  efecit  infra  termmum,  whereby  lessee  was 

"  iMch.  Br.  a7s;  Y.  B.  3  Hen.  VI.  3»,  33,  34;  Y.B.  sEAin.  13,  a. 

*  Pint  dissdsor  fi  of  couise  freeholder  and  may  tbatton  have  udze,  even  agabut 
diweiKe  and  true  owner  who  Rtnins  after  too  long  a  delay,  i  Nkh.  Br.  174;  3  Tw, 
Br.  ajx  (19s  b),  349  (aos  a),  (i6i  *-i64 1),  381  (209  6),  390  (*io  a),  174  {19*  »).  4^8 
(ill  b),  44  {i6s  b),  ti4  (168  a),  173-18]  (183  b~zii  b),  and  see  now  Maitland's  artick, 
4  L.  Q.  Rev.  14. 

•  Br.  i6»  a  (j  Tw.  Br.  18);  Br.  165  «  {3  Tw.  Br.  40. 4^);  B».  i"?  K3  Tw.  Br.  6a); 
I  mch.  Br.  376,  a87j  Y.  B.  3  Hen.  VI.  3J,  33,  34. 

*  See  Y.  B.  3  Ed.  n.  49,  and  cases  dted  i  L.  Q.  Rev.  331. 

•  3  Tw.  Br.  469;  Y.  B.  30  Ed.  1, 183  (lemble);  i  NIch.  Br.  417;  Y.  B.  t6  Ed.  ITL 
4,  IJ.  •  Y.  B.  38  Ed.  in.  33  6,  P«  TtoEP,  C.  J. 
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enabled  to  recover  the  term  fnnn  the  feoffee  of  his  lessor,  and  dam-' 
ages  for  loss  of  mesne  profits.*  It  is  remarkable  that  Brittoa  makes 
no  moition  of  this  vrit  Quare  ejecit  infra  termimait.  Indeed  he  says 
that  if  a  lessor  irithout  attachable  property  ousts  his  lessee  aad 
enfeoffs  another  "  en  tel  cas  ne  ad  uncore  ordeyne  nul  certdn  ronedie 
vers  le  lessoui;  et  pur  ceo  le  meillour  counseil  en  tel  cas  est,  qe  les 
fenaers  se  tiemtent  en  seisine  taunt  cum  il  porrount;  et  si  il  soint 
engettez,  jalemyns  ne  mettent  peyne  de  user  lour  seisine  et  des- 
tourber  le  purchaceoui  de  user  taunt  cum  il  purrount,  si  la  qe  lour 
gr£  soit  fet  en  acune  manere."  Besides  the  author!^  of  Bracton 
and  Fleta,  supra,  there  is  a  reported  case  in  the  reign  of  Hmiy  IQ.* 

Bracton  says*  that  quart  ejecit  infra  ierminum  lay  against  a 
lessor;  but  this  seems  to  be  a  mistake.  All  the  reported  cases  of 
this  writ  were  cases  where  defendant  was  in  by  title  under  the  lessor.* 

Ndther  covenant  nor  QHore  ejecit  infra  ierminum  helped  the  leasee 
against  an  ouster  by  a  stranger.'  Such  an  ouster  was  obviously  a 
pure  tort  not  differing  in  its  nature  or  effect  from  a  diqx)ssession  of 
the  plaintiff  of  his  chattels  for  which  trespass  de  bonis  asportaUs  was 
an  established  remedy.  It  was  natural,  therefore,  to  give  the  dis- 
possessed termor  an  action  of  trespass  against  the  stranger.  The 
first  case  that  I  have  found '  was  in  the  thirty-dghth  year  of  Ed- 
ward m.'  In  this  case  the  action,  it  is  true,  was  brought  against  the 

I  See  3  Bmn.  L.  Rev.  173, 175,  fw  tUg  writ.  See  aIw  3  Tw.  Bi.  496, 473;  FteU, 
»7S.  376. 

•  10  Hen.  m.  3  Bi.  Note  Book,  158;  lee  dao  Suth.  Abi.  Quart  EJcdt,  etc.  (3  Ed. 
I.)  Titz.  Abr.  Quire  ^edt,  etc  "In  ^un  ^eeit  i^n  t»  ■liwMi  plaintiff  recoven  hb 
term  and  damacwa,  etc.,  wbere  1:^  mmob  of  ule  .  .  ." 

'  3  Tw.  Br.  469^73- 

•  30  Hen.  HI,  3  Br.  N.  B.  pi.  158;  Y.  B.  30  Ed.  I.  aSi;  Y.  B.  6  Ed.  H.  177  (CoBf- 
nage);  Y.  B.  18  Ed.  11.  599;  30  Ed.  HI.  Suth.  Abr.  Quale  Ejedt;  Htc  Atv.  Quale 
E^dt;  Y.  B.  46  Ed.  m.  4.  i>;  Y.  B.  19  Hen.  VI.  56, 19;  «ee  abo  Kaat.  L.  Tr.  81  rf,  «; 
Old  Nat.  Br.  (Ed.  iS'j),  134  a,  and  text-wrlten  generally.  Furthermore,  in  Y.  B. 
31  Ed.  IV.  10, 1,  30, 15,  "And  at  thia  time  it  was  agreed  by  all  the  coort  that 
against  lessor  lies  ^teHe  firmta  and  not  fiMr*  ^eat  mfra  Urmmum." 

'  Bracton  extends  the  Quart  tjeeit  infra  Urmmmm  to  onster  by  atiangtr.  Sec,  how- 
ever, Adams,  Ejectment,  4,  5,  i^ere  the  author  seeks  unsuccessfully,  temtU,  to  bring 
Btacton's  language  into  harmony  with  the  "»"■»«"  ofdnion  that  Quart  ejteit  infra 
farmtniim  would  not  lie  against  a  stranger. 

•  Adams,  EJectmait,  qieaks  of  ejectment  as  Introduced  In  the  time  of  Edward 
n.  or  early  In  the  reign  of  Edward  HI.,  but  dtci  44  Ed.  IH.  as  the  first  reootded 

'  Y.  B.  38  Ed.  m.  33  h.  In  Y.  B.  9  Ed.  HI,  7, 16,  there  was  no  alludon  to  ^tctia 
firma,  whidi  would  have  been  natural  if  it  existed. 
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kssoT.  But  if  it  vould  He  a^^ainst  him  who  was  already  liable  in 
covenant  a  fortiori  it  would  be  good  against  a  stranger  against 
whom  it  was  the  oniy  remedy.^  A  case  against  a  stranger  is  found 
in  the  forty-fourth  year  of  the  same  reign,'  where  the  action  is  dealt 
with  as  a  familiar  action.*  Tliat  this  action  was  regarded  only  as  a 
mere  variation  of  trespass  d.  b.  a.  is  shown  in  serveral  ways. 

(i)  In  1383  *  it  is  said:  "Nota  per  Beixnat,  C.  J.,  that  an  ^ecit 
firma  is  only  an  action  of  tre^}ass  in  its  nature,  and  in  ejecit  finna 
[daintiff  never  recovers  his  term  which  is  to  ccHne,  no  more  than  in 
trespass  one  shall  recover  damages  for  a  trespass  not  done,  but  to  be 
done;  but  he  ought  to  sue  by  action  of  covenant  at  common  law 
and  recover  Ms  term,  quod  lota  Curio  concessit." 

(3)  The  writ  was  always  w  et  armis.' 

(3)  An  executor  was  allowed  to  sue  for  ouster  of  the  testator,  by 
an  ecpiitable  construction  of  Statute  4  Ed.  ZU.  c.  6,  which  gave 
executors  trespass  fco-  goods  taken  from  testator.* 

The  purely  personal  nature  of  the  ejeciio  firma  as  an  action  of 
tre^>ass  for  dam^es  was  maintained  as  late  as  1455,'  when  Choke 
distinguishes  between  quare  ejecit  infra  tertmnutn  as  a  means  of 
recovering  the  term  and  ejecit  firma  as  tre^iass  for  damages  only. 
But  in  1468  '  Catesby  and  Fairfax  say  that  the  tenn  is  recoverable 
in  efedio  firma.'  The  converuon  of  efectio  firma  from  a  personal  to  a 
mixed  actios  was  effected  by  the  common  law  to  prevent  the  compe- 
tition of  the  jurisdiction  of  equity.  For  lessees  had  begun  to  resort 
to  equi^  for  qpedfic  performance  hy  the  lessor  and  for  injunction 
against  strangers.  Tlie  action  of  ejectio  firma  also  superseded  in 
time  the  quare  gecil  infra  termiiuim  as  a  remedy  ag^nst  the  feoffee 
of  the  lessor." 

■  See  also  (imikr  cases:  Y.B.4SEd.ni.6ft  7, 13;  Y.  B.  9  Hm.  VI.  43,  at. 

■  Y.  B.  44  Ed.  m,  13,  36. 

*  See»laoY.B.iiHeo.IV.io,>o,perHumoxD,J.;  Y.B.iHeii.T.i,3. 

•  6  Rkh.  n.  Fitz.  Abr.  Ejwtfo  Knwe,  ». 

*  KuL  L.  Tr.  81  *  (Old  N»t  Br.,  ed.  issS),  134  b. 

•  Y.  B.  7  Hen.  IV.  6,  i.  *  Y.  B.  33  Hen.  VI.  a,  >9- 

•  Y.  B.  7  Ed.  IV.  6,  16. 

*  To  MUM  effect,  1481,  Y.  B.  tr  Ed.  IV.  11,  a,  pa  Huesey;  and  b  Salt.  Entries,  b 
a  judgment  lot  [dalntiff  that  he  recover  his  tenn. 

>*  Y.  B.  33  Hen.  VI.  43,  ig.  Note  by  Choke:  "If  tenant  b  omted  by  aHenee,  he 
may  have  general  writ  of  treepaaa  m  ei  atmit  against  him,  as  has  been  adjudged,  aa 
weD  as  guare  ^tdt  infra  Itrwnmim."  Y.  B.  31  Ed.  IV.  10,  1;  30,  35,  per  LrtiLS- 
TOK,  J.    But  tee  Bkum,  C.  J.,  and  Cbokx,  J.,  eenlra. 
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Actual  possesdon  was  essential  to  ejecHo  firma}  The  later  de- 
velopment of  ejectment  as  a  mode  of  recovery  of  possession  for 
freeholders  as  wdl  as  termors  belongs  to  the  law  of  property. 

B.  Trespass  quaee  clausdm  psegct. 

Assise  and  efectio  firma  {i.  e.,  trespass)  were  then  the  remedies  for 
dispossessed  freeholders  and  termors  respectively. 

But  of  course  there  were  many  physical  injuries  to  realty  not 
amounting  to  an  ouster.  The  remedy  for  these  injuries  was  by  writ 
of  trespass  quare  claasum /regit.  "It  should  seem  that  this  writ  of 
trespass  was  a  late  invention  not  wholly  approved  by  Bracton;  for  it 
is  said  in  another  part  of  this  author's  work,*  that  the  writ  quare  n 
et  amis  a  person  entered  land  would  be  bad,  because  it  would  be 
Tnalfing  a  question  of  the  mode  of  the  trespass  when  it  should  be  for 
the  trespass  simply,"  '  This  writ  seems  to  have  come  into  use  in  the 
King's  courts  at  the  same  time  with  trespass  for  injuries  to  person 
and  tre^ass  d.  b.  a.* 

There  are,  it  b  true,  certain  earlier  writs  of  trespass  to  be  found 
in  Bigelow;*  but  these  cases  were  to  be  disposed  of  in  the  old 
Common  Law  courts,  Court  Baron,  or  County  Court,  not  in  the 
Norman  King's  Court.  In  no  one  of  the  writs  above  referred  to  is 
any  mention  made  of  vi  et  armis,  which  were  invariably  inserted  in 
writs  of  trespass  quare  dausum  fregii  brought  in  the  King's  court. 

Although  trespass  quare  clausum  /regit  established  itself  before 
Bracton's  time  notwithstanding  bis  alleged  criticism  of  it,  it  is  never- 
theless true  that  it  was  not  a  common  writ  in  the  first  half  of  the 
thirteenth  century.' 

I  Was  this  a1wa}'B  the  case?    Eeil.  130,  pi.  99. 

'  Where?  Bigelow  says  he  has  not  been  able  to  find  thb  remark  of  Bracton.  Big., 
L.  C.  Torts.    StmbU,  Bract.  413. 

•  I  Reev«s,  338,  9. 

*  (i3i8)  3Braa.NoteBook,No.  987;  (1130)  i  Bract.  Note  Book,  No.  378;  (laii) 
3  Bract.  Note  Book,No.i5>D.  See  cases  at  tiespaa  vi  tt  armii,d.  b.  asporlatis,  iaji^; 
a  Rot.  Cur.  Reg.  34;  a  Rot.  Cur.  Reg.  51;  38  Hen.  111.  Abr.  Fl.  134,  Leyc.  17, 138 
Leyc.  17,  8.  c;  134,  Sumn.  19  ft  19. 

'  PI.  Aug.  Nor.  3, 9;  1105-1107  (?],  Faiitiust.  Men  of  Stanton,  Big.  PI.  Ang.Noc. 
8q;  1105-1107  (7),  Faiitius  v.  McQof  Stanton,  Big.  pi.  Ang.  Not.  89;  1108,  Faritiua 
B.  de  Sackville,  Big.  PI.  Ang.  Nor.  9S;  1109-1110,  Faritius  *.  Gamel  (hundred).  Big. 
PI.  Ang.  Nor.  loj;  Ten^t.  Hen.  I.  Abbot  of  Westminster  ».  CertAin  Men,  Big,  PL 
Ang.  Not.  137;  Temp.  Stephen,  Big.  PI.  Aug.  Nor.  166. 

<  An  attempt  to  bring  an  a[^)eal  de  pratis  paslit  was  uniuocessful.    laoa,  t  Seld. 
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Hie  asuze  of  aovd  dissemn  was  in  many  cases  a  safer  writ  for 
the  plaiatifE  than  tre^iass  quare  clausutn  /regit,  for  if  the  injury 
turned  out  to  be  a  dissd^,  the  plaintiff  who  sued  in  trespass  failed, 
and  as  any  entry  tmder  a  claim  of  freehold  was  a  disseisin,  a  de- 
fendant by  pleading  liberum  terumentum  could  defeat  the  plaintiff 
without  more.  There  was  such  a  plea  in  1230; '  a  similar  plea  was 
interposed  in  the  thirty-eighth  year  of  Heniy  III,*  and  other  cases 
with  similar  judgments  occurred  in  the  next  reign.*  In  133S  it 
would  seem  to  have  been  still  hiw  that  trespass  quare  clausutn /regit 
would  not  lie  where  an  assise  might  have  been  brought;*  but  the 
old  doctrine  was  evidently  being  questioned,  and  later  in  that  reign 
trespass  quare  clausum  /regit  became  a  concurrent  remedy  with 
assise.' 

On  the  other  hand,  the  plaintiff  in  assise  was  not  turned  out  of 
court  if  he  failed  to  show  a  disseisin.    He  could  recover  in  the  as^se 

Soc'y,  pi.  35.   lYeqMM  0Ur<  ctmuum  frept  therefore  cune  directly  fiom  the  popular 
courts,  without  pauing  thtou^  the  intermediate  itage  of  appeal,  like  tre^MU  d.  b.  a. 

>  a  Br,  Note  Book,  373,  and  plaintiff  failed.  See  also  37  ft  38  Hen.  lU,  Abr.  PL 
13a,  od.  a, rot.  13,  Essex.  "EtAbbuvenitetdidt  quod  non  debet  eirespondere  quia 
^tbas  est  de  Dlo  tcnemento  in  seisina  ut  d«  lib.  ten.  suo,  nee  videtur  ei  quod  sine  aisisa 
vcl  brevi  de  nova  itiwririna  debeat  ei  de  illo  tea.  ropMidere." 

*  Abr.  PL  141,  col.  r,  rot.  g,  Lane.  Treqiasi  for  entry  mi  turbary.  Plea"quodnoD 
videtur  els  quod  debeant  ad  hoc  breve  re^Modece  quia  turbaria  ilia  cat  solum 
tuum  et  non  ipsius  R.(plalntiff)  ita  quod  idem  R.  non  debet  ibi  turbam  fodere,  etc, 
imde  eum  impedevenint.  Et  quia  uterque  didt  ee  esse  In  iei«na  de  uno  et  eodem 
tenemento  et  non  potest  per  hoc  breve  de  jure  tenementi  inquiri  set  breve  nove  dis- 
•dsine  bene  facet  In  hoc  casu  quia  per  breve  nove  disseistne  recuperare  potest 
dampna  sua  ana  cum  tenemento,  consideratum  est  quod  breve  tale  non  jacet  in  hoc 
casu,  set  perqiurat  sibi  versus  eum  pro  breve  nove  disseisine  si  voluerit  et  Rogerus 
(plaintiff)  In  misericordia  pro  falso  damki." 

■  lEd.  I.Abr.PLi6i,caL  i,rot.r8,  Cant.:  "HugodeBrokin^iIadtatHear.  fil.  J. 
pro  eo  quod  sucddit  arbores  suas  apud  H.  crescentes  et  alia  enormia  et  contra  pacem, 
etc  Heoricui  didt  quod  Ipse  sucddit  illas  arbores  (?)  crescentes  super  feodum  et  lib. 
ten.  suum.  Et  e  contra  (Uct.  Hugo  didt  quod  dictae  arbores  crescebant  super  ten. 
■uom  imtprium  et  non  super  ten.  dlctl  Hoirld.  Judidum.  Et  quia  lib.  ten.  non 
potest  per  hoc  breve  de  trausgressione  termlnari  consideratum  est  quod  Henr.  quoad 
hoc  sine  die  et  pred.  Hugo  in  misericordia  i»q  falso  damio.  Etperqulret  sibi  breve  de 
Dova disseis.  ri  voluerit."  i  Ed.  I.  Abr.  PI.  36a,  col.  r,  rot.  ig,  Essex.  "IteminCua. 
Essex  Abbas  de  Tilteyc  allt^t  easdem  ezceptionea  et  petit  judidum." 

*  Y.  B.  II  ft  la  Ed.  HL  503,  505;  Y.  B.  11  ft  13  Ed.  HI.  517,  S>9J  Y.  B.  14  Ed. 

m.  S30. 

*  (I9i8)  t  Br.  Note  Book,  No.  387;  defendant's  act  amounted  to  ouster,  but  he 
did  not  daim  freehold,  (issi)  3  Br.  Note  Book,  No.  1510;  defendant's  act  amounted 
to  disseirin,  but  suggested  by  Maitland  that  {d^tifl  (a  goardiao)  could  not  have  had 
Msiae.    Is  this  so? 
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damages  for  a  treq>as8  not  amounting  to  a  diss^sin.'  Biitton 
accoidin^y  advises  one  to  bring  assise  rather  than  trespass.* 

"And  yet  it  may  be  a  trespass  according  to  the  distinction,  as 
vhere  he  does  not  clium  any  freehold;  and  thai  the  asdse  shall 
cease  and  be  turned  into  a  jury  to  inquire  of  the  trespass  and  dam- 
ages. But  because  one  cannot  in  such  case  immediately  discover  the 
intention  of  the  treq[>asscT,  the  plaintiff  acts  prudently  if  he  pro- 
ceeds by  the  assise.  And  if  the  act  be  done  a  secoiHi  time  then  the 
assise  holds,  so  that  the  plaintiff  may  recover  his  peaceable  seisin." 

The  defendant  was  liable  not  <mly  for  his  personal  entry  but 
also  for  aitry  of  his  animals.'  Owners  of  closes  had  not  so  mudi 
need  of  trespass  in  these  cases,  ^ce  they  might  always  obtain  satis- 
faction by  distraining  the  wn'w^'^H  damage  feasant. 

In  all  the  eariy  cases  of  tre^>ass  quare  dausum /regit  the  plaintiffs 
seem  to  have  been  freeholders.  When  termors  acquired  the  right 
to  this  writ  is  not  clear.  It  is  probable  that  the  writ  trespass  quan 
dausum /regit  was  given  to  them  at  about  the  same  time  with  tres- 
pass for  an  ouster.  The  first  case  I  have  found  is  in  the  for^- 
seventh  year  of  Edward  m.,'  where  it  was  assumed  '  that  the  lessee 
for  years  and  not  the  lessor  was  the  proper  plaintiff  to  bring  t 


'  Bact.3t6b;  3T1r.Br.440-  SeealsoF1eU,i5o:  "Etneouumo forte bgrtdlftta 
fuodum  KlicDum,  nun  quod  libi  tuiupet  Unementum  vd  jim,  mHi  fodt  disseyamaai, 
ted  tntugreaaioaem.  Sed  quoniam  incertum  est  qtio  animo  hoc  fuJAt,  ideo  qucnni 
■ibi  perquint  per  uusun  et  quo  casu  queceudum  erit  a  judice  quo  animo  hoc  fuerit, 
ntTum  eo  quod  jiu  habeat  fn  le  vel  non  habeat,  ut  si  forte  ductus  eirore  probabili  vd 
igOMUitia  non  cnsM,  et  ipse  lolui  ignonverit,  non  excusatur.  Si  autcm  ignonntia 
juste  fuerit  et  probttbllia  error,  et  ita  ingrediatur  fundumalienum  cum  auum  esse  CTedt- 
derit,  et  clam  vel  palam  arbtxes  sucdderit,  vd  herbam  Ealcaveiit,  sed  per  eiTiKem  vd 
Ignoiaotlum,  excusatur  a  disseysina,  quia  lU  potius  tramgressio  quam  diiaeysina. 
Quam  quidem  si  cognovnit,  emendet :  et  si  dedixerit,  vertitui  asaisa  in  juiatam  ad  fn- 
queiendum  de  transgiessione,  et  per  hoc  stet  vd  cadat.  .  .  .  Fiequentia  enim  mutat 
tranagresBioDem  in  disseyrinam;  Ut  d  semper  tnuugrcsraonem  fadat  &  re^xmdeat 
«d  awiwam,  quod  nihil  damet  in  tcnemento  omnino  .  .  .  utpdhocpoenamdiaseynnae 
posiit  evadere,  non  audietur,  led  susteuebit  poenam  dlsseysinae  et  redioseynnae.  .  .  . 
Si  autem  dicat  se  jus  liabeie  ram  nullum  habeat  vd  dicat  suam  [wopriam  cum  dt 
communis,  statim  i»ocedat  assisa  In  modum  aasitae  et  per  "*■"«'"  tenninabitui 
ncgotiuni." 

«  I  Nidi.  Br.  343. 

*  (1353)  17  Lib-  Asa.  pi.  56  ii  the  earliest  rcpwted  cue. 

*  Y-  B-  47  Ed.  m-  5,  "- 

■  But  see  Stath.  Abr-  Tranagressio,  pi.  13,  T.  47  Ed-  III-  (seems  B-  c.  as  47  Ed.  IIL 
j,ii,jw^}thatlessorniay  havetK^MSSitowbicliSiATHUiaddsQiMM.  SeeY.B. 
at  Ed.  m.  34, 13. 


d  by  Go  Ogle 


INJURIES  TO  REALTY.  327 

quare  dausumfregit}  Tenant  at  wiU  seems  not  to  have  possessed  the 
right  to  treq>ass  quare  dausum  f  regit  until  a  much  later  period  than 
the  lessee  for  years.* 

In  the  eleventh  year  of  Henry  IV.,*  Hanktokd,  J.,  said  a  tenant 
at  will  could  not  have  trespass  for  an  ouster.*  His  right  was  recog- 
nized, however,  in  the  reign  of  Henry  VI.,'  and  is  of  course  unques- 
tioaed  at  the  present  time.* 

Tenant  at  sufferance  originally  could  not  sue  in  trespass  quare 
dousum  frepl^  but  the  rule  is  now  otherwise,*  and  to<iay  any 
possessor  may  have  trespass  quare  dausum  /regit.*  Thus,  as  early 
as  the  twenty-second  year  of  Charles  I.^*  "it  was  likewise  agreed 
that  an  intruder  upon  the  King's  possession  might  have  an  action  ot 
trespass  against  a  stranger ;  but  he  could  not  make  a  lease  whereupon 
the  lessee  might  maiataia  an  g'ectiafrma"  And  in  the  tenth  year 
ci  Anne,  in  an  action  of  trespass  for  taking  cattk,  a  demurrer  to  a 
{dea  that  they  were  taken  damage  feasant,  on  the  ground  that  de- 
fendant did  not  set  out  title  to  the  close,  was  overruled  on  the 

>  Y.  B.  47  Ed.  m.  19,  40;  V.  B.  48  Ed.  m.  6,10  (tieqMM  against  lenor);  Y.  B. 
18  Hen.  VI.  30  0,1;  Y.B.  8  Ed.  IV.  15,16;  Y.B.iaEd.IV.9,11;  Y.B.siEdlV. 
*"• 

*  Y.B.9HHLlV.ia,49>>ciubmiaiyUiiuit,j.«., copyholder. 

■  Y.  B.  It  Hen.  IV.  90, 46.  «  See  also  Y.  B.  31  Ed.  nt  }4- 

*  Y.  B.  18  Hen.  VL  i,  i;  Y.  B.  19  Hen.  VI.  45,  94;  Y.  B.  38  Hen.  VI.  aj,  8,  Br. 
Abr.  Tt.  ai7,  a.  c  moce  fuBy  itpoittd;  40  Elis.,  Enevit  *.  Poole,  Gouldab.  143,  pL 
fo,  per  Gawqt,  J.,  dtiog  38  Hen.  VI,  tapra;  Heydon  &  Smith's  Case,  13  Kip.  67,  69; 
5  Com.  Dig.  Tr.  B.  I;  Geaiy  ».  Bearcroft,  i  Sid.  346,  pi.  13. 

*  Hayward  1.  Scdgl^,  14  He.  439;  Clark  i.  Smitli,  as  Pa.  137;  and  caaea  ii^  on 
qveatioD  of  right  of  landlord  of  tenant  at  wQl  to  have  txttpaaa  quart  datuum  fregit, 

'  30  Hen.  VI.,  Fitz.  Abr.  Tre^.  10;  Anoa.,  KeiL  4&,  pL  a;  Anon.,  Kdl.  41,  pl>  7! 
Tkilor'B  Case,  Clayt.  55,  pi.  96. 

*  Heydon  andSmith'iCase,  13  Rcp.67,69;  and  see  Y.B.  4  Hen.  VH.  3, 6,  that  tenant 
at  nifFerance  might  aaccced  if  defendant  pleaded  not  guS^,  but  not  if  he  pleaded  a 
title  in  another.  See  also  5  Com.  Dig.  Tr.  B.  x;  a  RoD.  Abr.  551  QO  t  (but  dting 
Y.  B.  pHen.  VI.  43  b.cMlm,  which  b  not  fai  point);  Yin.  Abr.  Tcetp.  456  (N)  i;  Doe 
«.  MurreD,  8  C.  &  P.  134  {iemUt,  even  agslnat  Undkwd  entering  without  daoaBd). 

■  Haiker  *.  Biikbeck,  3  Burr.  1556, 1563,  pa  Lozd  Mansreu);  Graham  •.  Pcate, 
I  Eaat  144  (this  case  was  really  an  innovation.  Compare  coireapooding  change  ia 
plaintiff's  right  in  trespass  ie  ioHb  tupertalit,  lupra);  Cattcris  *.  Cowper,  4  l^nnt. 
547;  Haiper  V.  Chariesworth,  4  B.  &  C.  574;  Hall  f.  Davia,  1  C.  &P.33;  Cuttst. 
Spring,  15  Mau.  13s;  Cook  «.  Rider,  16  Pick.  1S6;  Barnstable  •.  Thachei,  3  Met. 
339;  Nickerson  t.  Thacher,  146  Mass.  609;  Slater  «.  Kamon,  6  Het.  439, 446;  Phillipi 
t.  Kent,  3Zab.  155;  Jackson*.  Harder, 4  Johns.  30>;  Stuyveaant *.  Dunham, 9  Johns, 
61;  Townaend  i.  Kens,  a  Watts,  180;  Hughe*  *.  Grave*,  39  Vt.  359;  field  ■.  Apple 
River  Co.,  67  Wu.  stio- 

M  Johnson  *.  Barret,  Al.  10. 
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ground  that  "a  possessory  right  is  suffident  to  maintain  an  action  of 
trespass."  *    An   equitable   owner  in    possession  may  maintain 


It  is  to  be  remembered  that  trespass  quare  clausum /regit  is  not  a 
counterpart  to  trespass  de  bonis  asportoHs.  Assize  of  novel  disseisin 
cone^wnds  to  the  latter  action.  The  modem  trespass  or  case  for 
injury  to  chattels  corresponds  to  trespass  quare  dausum  /regit. 

Actual  possession  is  essential  to  the  maintenance  of  the  action; 
e.  g.,  it  cannot  be  brought  before  entry  by  heir,*  nor  by  donee,*  nor 
by  mortgagee,*  nor  by  lessee  before  actual  entry,'  nor  by  sur- 
renderee,' nor  by  judgment  creditor  before  execution,'  nor  by  bar- 
gainee or  covenantee  imder  statute  of  uses,'  nor  by  Parson  before 
induction,"*  nor  by  feoffor  upon  condition,"  nor  by  lessor  for  life  or 
years."  There  is,  however,  one  illustration  of  trespass  quare  dausum 
/regit  by  a  constructive  possessor,  namely,  by  landlord  of  a  tenant  at 
vill  or  sufferance."   But  this  exception  to  the  general  doctrine  which 

■  Osway  t.  Bristow,  lo  Mod.  37. 

»  Seventh  Bank  ■.  New  Yw*  Co..  53  N.  Y.  Super.  Ct.  4". 

■  Y.  B.  44  Ed.  ni.  18, 13,  Br.  Abr.  Tresp.  46;  Com.  Dig.  Tr.  B.  3,  dted  in  Roscoe 
(ioed.),6o8;  Vin.  Abr. Tr.  457-8,463-3;  Bunett  f.  Guildford,  1 1  Ex.  ig. 

•  Y.  B.  a  Ed.  IV.  as,  36;  Br.  Abr.  Tr.  303;  Vin.  Abr.  Tre^.  463,  "  (amuMe). 

•  Litchfield  ».  Ready,  S  Ei-  939;  Turner  ».  Cameron's  Co.,  S  Ei.  931,  937, 

*  Wheeler  i.  Hontefiore,  1  Q.  B.  133^  Ryan  >.  Clark,  14  Q-  B.  65,  73  UtmbU); 
Hurison*.  Blackburn,  17  C.B.n.s.  678.  But  see  cMfro,  V.B.  ]8Hen.VI.  1,1,  per 
Paston,  J. 

'  Vin.  Abr.  Tr.  456,  9.  ■  Y.  B.  7  Ed.  IV.  j.  14;  Br.  Tr.  311. 

*  Geary'- BearcToft,  Carter,  57,66,perBBiDOiuN,C.  J.;  Greene  f.  Wall  win,  Niqr, 
73,  per  Wauoslbt  and  Glakvtux,  JJ.  (aadse  lies,  but  not  tre^iui);  Barka*. 
Keat,  aMod.  149, 351;  Litchfield  «.  Ready,  5  Ex.  939,  945,  per  Pasxe,  B.;  Vin.Abr. 
Tr.  437, 13'  But  see  eonira.  Anon.  Cro.  EL  46,  cited  in  Heelis*.  Blaln,  18  C.  B. 
N.  fl.  90,  106. 

■*  Hare  r.  Bickley,  Plow.  536.    See  Bulwei  f .  Bnlwtt,  1 B.  ft  Aid.  470. 

n  Vin.  Abr.  Treap.  544,  7. 

»  Y.  B.47  Ed.m.  s,ii;  Y.  B.  5  Ed.  IV.  64, Br.  TTtap.agi;Y.  B.  aa  Ed.IV.  13,37, 
Br.Tresp.  36s;  Y.B.  i3Hen.Vn.  9,4,Br.  Tresp.430;  Y.  B.  uHen.  Vin.»3  »,  Br. 
Treq>.  169;  Vin.  Abi.  Tr.  457,  14;  ibid.  $'9,  Q-  C.  y,  ibid.  533,  lo;  Browning  ». 
Beston,Plowd.  131^  Holmei  >.  Seely,  19  Wend.  507;  Davis •.  Clancy,  3  UcCord,  411. 

"  Y.  B.  a  Hen.  IV.  ri,  4g;  Y.  B.  19  Hen.  VI.  45,  m;  Li".  |  Bi,  Co.  Lit  63  6; 
Geary  «.  Bearcnift,  Carter,  57,  66,  per  BsmcitAN,  C.  J.;  Haiper  >.  CharleswMth,  4 
B.&C.574,583,perRoLnmrD,  J.;  Com.  Dig.Tr.  B.  a;  3  Roll.  Abr.  551,  i,  46.  Tie 
English  rule  was  followed  in  this  respect  in  Stair  t.  Jackson,  11  Mass.  519  (but  see 
Taylor  v.  Townsend,  8  Haas.  411,  413,  sembU,  fvnlra);  Hingbam  v.  Spfague,  1$  PicL 
loa;  Cole  *.  Stuart,  11  Cu^.  181  (mortgagee);  [Leavitt  a.  Eastman,  77  He.  117 
(mcfftgagee);  Compare  Davis  v.  Clancy,  3  McCord,  431;  but  rejected  in  Camp- 
bell >.  Arnold,  i  Johns.  511;  Clark  *.  Smith,  as  Pa.  137. 
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requires  actual  possession  no  longer  exists  in  jurisdictions  where, 
by  statute,  a  tenant  at  will  has  acquired  the  right  to  hold  for  a  cer- 
tain period  after  notice.'  Fuithermore,  a  landlord  could  in  no  case 
have  trespass  for  a  bare  entry  upon  tenant  at  will  or  sufferance  j  he 
must  prove  actual  damage.  For  a  mere  entry  without  damage 
only  the  tenant  could  have  tre^>a5S.*  It  would  seem  that  the  right 
of  the  landlord  of  a  tenant  at  will  or  sufferance  to  bring  trespass  quare 
clausumfregU  against  a  stranger  for  actual  injury  is  closely  connected 
with  his  right  to  maintain  trespass  against  the  tenant  himself  for 
an  act  causing  dam^;e  to  the  landlord,  although  this  right  is  com- 
monly explained  as  resulting  from  a  Petitions  extinguishment  of 
the  tenancy  by  the  wrongful  act.  The  landlord's  right  of  trespass 
guare  dausum /regit  against  the  tenant  is  generally  admitted,  e.  g., 
against  a  tenant  at  will,'  or  a  tenant  at  sufferance.* 

In  this  country  constructive  possession  is  sufficient  to  support 
trespass  quare  dausum  /regit  in  another  class  of  Cases;  namely, 
where  there  is  no  actual  occupancy  by  any  one,  the  true  owner  may 
have  the  action  against  one  who  makes  a  wrongful  entry.' 

A  disseisee  acquired  a  right  to  bring  trespass  for  a  disseisin  tn 
the  reign  of  Edward  HE.  Before  re-entry,  however,  he  could  re- 
cover damages  only  for  the  act  of  disseisin  and  not  for  the  mesne 
occupancy.  The  disseisor  acquired  the  fee  and  his  subsequent 
occiq>ancy  was  of  his  own  property.'    So  a  disseisee  cannot  before 

>  See  French  f.  FuUei,  13  Fkk.  104,  loj. 

■  Little  *.  Paluter,  3  Me.  6;  French  r.  Fuller,  33  Pick.  104.  (In  Dickinaon  *.  Good- 
qwed,  8  Cuah.  iig,  a  tenant  at  will  lucceeded  agaioat  hia  laodlotd.) 

'  Y.B.  jiHeii.VI.36,4;  Br.Tr.  141;  Y.B.iaEd.IV.8,  30;  Y.B.aiEd.IY-s,  16, 
Br.  Tc.  369;  Countesi  of  Shrewsbury'a  Case,  5  Kep.  ij  b;  Walgrave  tr.  Somerset,  4 
Leon.  167;  Beiiy  r.  Beard,  Cro.  Car.  343,  Palm.  317,  s.  c-;  Evans  v.  Evans,  1  Camp. 
491;  Page  *.  Robinson,  10  Cuih.  99;  Hai^ood  r.  Blood,  11  Gray,  400;  Phillips  *. 
Covert,  J  Johna.  i;  Suffem  *.  Tomuend,  g  Johns.  3s;  Van  Rensaetaei  •.  Kaddiff,  10 
Wend.  639;  Wateraian  «.  Matteaon,  4  R.  I.  539,  543;  Kennedy  v.  Wheatly,  3  Hayw. 
401.   See  Jewell  *.Msbood,  44  N.H.  474. 

•  Vin.  Abt.  471, 15;  West  f.  Treude,  Cro.  Car,  187,  W.  Jonea,  134. 

•  Buah  f .  Bradley,  4  Day,  39S,  306;  Lunt  *.  Brown,  13  Me.  136;  Smith  s.  Wunder- 
Bch,  70III.  41G;  Proprietorai.  Call,  iMasa.  4S3;  Ruggles  v.  Sai)ds,4oMicb.  559,  and 
cases  dted;  Concord  «.  Mclntire,  6  N.  H.  saj;  Chandler  i.  Walker,  31  N.  H.  iSa; 
Warren  r.  Cochran,  30  N.  H.  379;  Van  Brunt  *.  Schenck,  11  Johns.  377, 385;  Wick- 
ham  t.  Freeman,  la  Johns.  183;  Hubbell  >.  Rochester,  8  Cow.  115;  Rowland*. 
Rowland,  8  Oh.  40;  Bailey  v.  Maasey,  9  Swan,  1G7. 

•  Y.  B.  13  Hen.  Vn.  ij,  ii;  Rawlins'  Case,  i  Leon.  301;  Monckton  *.  Pashley,  1 
Ld.  Ray.  974,  1  Salk.  638,  s.  c;  Stean  s.  Anderson,  4  Harr.  (Del.)  109;  Smith  *. 
Wunderlidi,  70  DL  416;  Shields  1.  Henderson,  i  Litt.  139;  Abbott  •■  Abbott,  51  Me. 
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re-entiy  maintain  trespass  de  botUs  asportatis  against  the  disseisor, 
or  trover  for  cutting  and  disposing  of  trees  and  the  like.*  And  one 
claiming  under  a  person  holding  possession  by  virtue  of  Ic^  process 
which  is  afterwards  pronounced  erroneous,  is  not  liable  in  treqnss 
to  him  who  enters  under  the  reversal  of  the  judgment  *  An  exception 
was,  however,  made  in  favor  of  a  lessee  after  the  e^iiration  of  his 
term,  and  the  consequent  determination  of  his  right  of  entry.* 
After  re-entry,  however,  by  a  fictitious  relation,  the  disseisee  was 
permitted  to  recover  against  the  disseisor  damages  for  the  whole 
time  of  his  occupancy.'  Some  judges  were  diq>osed  to  carry  this 
doctrine  so  far  as  to  ^ve  the  disseisee  after  re-entry  the  right  to 
bring  trespass  against  a  grantee  of  the  dissasor  for  occupancy  prior 
to  re-entry;  •  but  the  ORXisite  view  prevailed.* 

Whether  disseisee  after  re-oitry  could  have  trespass  against  a 
mesne  second  disseisor  was  left  doubtful  by  the  cases.' 

S75;  PicfHieton  v.  Call,  i  iSMm.  483  {i«mbU)i  Taykr  >.  Townwad,  8  Hub.  411, 415; 
Allen  f.  Thayer,  17  Uata.  399,  30a;  Enunon  f.  Thoinpaoii,  1  Pl(^  473, 474;  Caaer. 
Shqiheid,  1  Johna.  Caa.  37;  Fnwt*.  Duncan,  i9Baib.  56a;  Hnlmes  ■.  Sedy,  19  WomL 
507;  C^dwell  *.  Walten,  31  Pa.  378;  Rowland  t.  RowUnd,  S  Oh.  40;  West  *.  Lanier, 

9  Humph.  761^  Cutting  *.  Cox,  19  Vt.  517. 

>  Y.  B.  g  Ed.  m.  3, 4;  LifoTd'sCaae,  iiRep.46,  5ia(MnU«};  Bigdow a.  J<aes, 

10  Pick.  161  (aor  money  had  and  received  for  the  proceeds);  Brown  ■.  Ware,  *$  U^ 
4ti  {lanbUy,  Gnham  «.  BoustMi,  4  Dev.  133  (leaibU). 

•  Menva't  Caie,  r3  Rep.  11;  Caae  a.  De  Goes,  3  CaL  ifir;  Van  Bnmt  *.  Sdsi^ 

11  Johns.  377;  Bao»  a.  Sbe;^>aid,  6  Halst.  ig7. 

•  Rawlins'  Caae,  i  Leon.  303  (wmN«);  Smith  *.  Wunderlidi,  70  HI  436, 435;  AOen 
1^  Thayer,  17  Uais.  399,  303. 

'<  Caaeattt^.  Bj'Y.B.37Bai.  VI.  7,i3,perDAttBi,  J.,dtndaecentit]edtaat)[)* 
aown  by  duBeiM)r. 

'  Y.  B.  33  Hen.  VI.  46, 30,  by  aome  juatioes  and  aerieants;  Y.  B.  37  Ben.  VI.  35, 
13,  FoRTBSCUi  and  Danby,  JJ.;  Y.  B.  13  Hen.  VU,  15, 11,  Kuu  and  Wood,  JJ.; 
Holcomb  V.  Rawlyna,  Cn>.  EI.  540  (Hoore,  461,  Ow.  iii,  b.  c),  per  ParBMt,  C.  J., 
Gawdy  and  Fsmm,  JJ.  (Cumch,  J.,  diia.};  Morgan  *.  Vaikk,  8  Wend.  587  (but 
■ee  per  Thonpson,  J.,  in  Cue  a.  De  Goea,  3  Cai.  z6i,  3G3);  Emerson  a.  Thompson,  3 
Pick.  473. 476  (leuMe),  per  Wilde,  J.  (but  see  per  Puthah,  J.,  diss.,  and  abo  Stanley 
a.  Gayloid,  i  Cuah,  S36,  557,  iriicre  Wilde,  J.,  seenu  to  have  changed  hia  cqiinion); 
Tmbbe  a.  Miller,  48  Conn.  347  (detendant  a  bona  fide  puichaaff). 

•  Y.  B.  34  Hen,  VI,  30, 14,  Pkisot,  C  J.;  Y.  B.  37  Hen,  VI.  3S,  33,  LrrrtETOK, 
Spelman;  Y.  B.  18  Ed.  IV.  3, 15,  LriTLnoM,  J.;  13  Hen.  VH.,  Anon.,  EeH.  i,  pL  3; 
Y.B.  13  Hen.  vn.  15,  II,  Constable,  KiHGsiiiL,Fxowicx,  and  others;  Liford's  Case, 
II  Rq>.  46,  51  a;  Moore  f.  Huasey,  Hob.  93,  98;  Symons  a.  Symona,  Hetlcy,  66; 
Bamettf.  Guildford,  11  Ex.  t9,3o,perPASKE,  B.;  Deweya.OsbcHii,  4  Cow.  339,338. 

'  Against  the  acticm:  V.B.  3Ed.IV.  18,  i3,per  Cm>CE,C.  J.;  Y.  B.  13  Hen.  Vn. 
15.  II.  by  all  the  judges  except  Wood  and  Vavasob,  JJ.;  Lifoid'i  Case,  11  Rep.  46, 
ji  a;  Wickham  >.  Piecnuuk,  i>  Johoa.  183, 4.    In  lavor  of  the  action:  Y.  B.  19  An. 
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C.  Assize  or  NmsAHCx. 

Hie  assise  of  novel  dissesin  aad  trespass  for  ouster  or  quta-e 
dausum  fumislied  adequate  remedies  for  wrongs  to  plaintiff  com- 
mitted by  the  defendant  upon  tlie  plaintiff's  land.  But  there  are 
many  ways  of  injuring  the  plaintiff's  property  in  land  without  an 
entry  thereon.  The  remedy  for  such  injuries  was  (i)  Abatement 
by  act  of  party,'  and  (3)  The  assize  for  nuisance. 

This  was  probably  coeval  with  assize  of  novel  di^s^si" ,  Glanvil 
gives  two  writs  for  raising  or  throwing  down  a  dyke,  or  for  raising 
a  pond  to  damage  of  plaintiff's  freehold.  There  are  many  cases 
in  the  Abbreoiatio  PlacUomm,  for  raising  dykes  and  ponds,  for 
stopping  or  directing  the  flow  of  water,  for  erecting  gallows,  for  set- 
ting up  a  market,  fX  tui,  for  obstructing  a  way.  The  judgment 
was  for  damages  and  that  the  nuisance  be  abated,  and  the  sheriff 
abated  it  if  the  defendant  refused.  As  in  assise  of  disseisin  there 
was  no  remedy  against  an  alienee  of  the  disseisor  by  assise  of  nui- 
sance, but  by  writ  of  fuod  penmUai  proslemere,  analogous  to  a  writ 
of  right  The  alienee  in  each  case  was  guilty  of  no  tort.  The  plain- 
tiff was  simply  entitled  to  the  enjoyment  of  his  freehold  free  from 
nuisance,  which  the  quod  pertmUat  gave  him  without  damages. 

By  Statute  of  Westminster  n  *  an  assise  of  nuisance  was  given 
against  an  alienee  of  the  creator  of  the  nuisance.* 

Assise  of  nuisance  like  all  as^ses  could  be  brou^t  only  by  a  free- 
holder/ 

Termors  and  other  possessors  were  without  remedy  *  tmtO  after 
the  Statute  Westminster  ZI.'  which  introduced  the  action  on  the 
case.  Trespass  on  the  case  was  allowed  theoretically  only  when  none 

VI.  18 (,  49,  per  NaWTOH,  J.;  Y.  B.  3  Ed.  IV.  18,  ii,  per  Danby,  J.,  agreeing  with 
Littleiom;  Hcdoomb  e.  lUwliiu,  Cro.  EI.  540  (mmUc);  EmcTBcm  9.  Thompioii,  1 
nek.  473, 485  UfMt),  pel  WiLDK,  J. 

I  Abatement  by  act  of  puty  must  be  qjeedy,  u  In  tbe  coireqxHiding  cue  of  db- 
■eisiD  by  oiuter.  Bnct.  ajj;  3  Tv.  Br.  sts;  1  Nich.  Bi.  403.  But  in  modem  times 
abatement  need  not  be  q)eedy,  juit  ai  the  ri^t  of  entry  wu  extended. 

*  13  Ed- 1,  c.  14. 

*  Compare  with  Statute  ai  Glouceatcr,  gjving  remedy  against  alienee  of  dissaMX-, 
tufra. 

<  See  Fits.  Nat  Br.  184 1,  aeeord. 

*  In  case  of  a  leaae  foi  years  lessor  bad  asdse  of  nuiaanoe,  3  Br.  Note  Book,  13  Hen. 
in.,FIta.Abr.Aniw,437;  Hdrbdweentry:  i5El.,Rurael]*.Handfoid,iLeon.973, 
[d.  36S.  *  13  Ed.  I.  c  34. 


d  by  Go  Ogle 


ajs  LECTURES  ON  LEGAL  HISTORY. 

of  the  original  writs  gave  adequate  relief.  Accordingly  origin- 
ally, case  would  not  lie  if  plaintiff  m^ht  have  assise  or  quod 
permiUat}  Plaintiff  seems  afterward  to  have  brought  quod  fer- 
mittat.'  If  assise  would  not  lie  plaintiff  injured  by  a  nuisance  had 
case,*  as  where  plaintiff  was  not  a  freeholder,*  or  where  the  inter- 
ference with  plaintiff's  right  was  partial  only,*  or  where  interference 
was  by  one  not  a  freeholder.* 

The  Court  of  King's  Bench  '  allowed  case  even  where  an  assise 
would  lie  as  early  as  the  reign  of  Elizabeth,^  and  it  was  finally  set- 
tied  by  the  Exchequer  Chamber  that  plaintiff  might  have  case  or 
assise  at  his  option.'   Subsequent  cases  confirmed  this  dedsion."* 

>  Y.  B.  3  Hen.  IV.  it,  4S,  obstruction  of  way;  Y.  B.  11  Hen.  IV.  S3,  38;  Y.  B.  >9 
Hen.  VI.  14  &  IS,  »3;  Y.  B.  jo  Hen.  VII.  g,  18;  Y.  B.  14  Hen.  VID.  31,  8;  8  El.  (C. 
B.),  Yevancev.  Holcomb,  Dy.  350,  pi-  88;  Anon., 3  Leon.  i3,4l.eoo.  i6;,4Leoa.  114, 
S.  c;  15  El.,  Homedon  r.  Paine,  Bend.,  ed.  i63g,  aiy,  Anon.,  1  And.  7,  pi.  5,  herbage 
of  custodian  of  park;  38  EL,  Wade  v.  Bnunche,  1  And.  53,  pi.  39,  obstruction  of  way; 
38  £1.  (C.  B.),  Beawick  v.  Cunden,  Cio.  El.  510,  Mooie,  449i  s.  c. 

'  Beatwick  and  Camden,  Noy,  68. 

*  19  R.  n.,  Fitx.,  Acdon  one  le  case  51,  Disturbance  of  plaintifF'g  office. 

*  Y.  B.  gEd.  IV.  35^,  pi.  io,perDAMBy,  C.  J.;  8  El.,  Anon.,  3  Leon.  13,  agreed  by 
court  (termor);  31, 33  EI.,  Wcstbouniet.M<vdant,  Cro- EI.  ipi;  Vin.  Abt.  Nuisance, 
K.  a,  s.  c.  (leasee  for  year);  10  Jac.,  Marys's  Case,  9  Rep.  in  i  (copyholder);  9  Car., 
Symonds  v.  Seat>oume,  Cro.  Car.  335.  So  tlie  owner  of  a  way  in  gross  Iiad  case  and  not 
Assise :  Y.  B.  1 1  Hen.  IV.  at,  48.  It  is  noticeable  that  there  are  no  early  instances  of 
case  by  a  termor.  No  alluuon  to  tennor's  right  to  have  case  occurs  earlier  than 
V.  B.  9  Ed.  IV.  35  b,  pt.  10.    But  of  course  termor  could  abate  the  nuisance. 

»  Y.  B.  33  Hen.  VI.  a6, 10;  Y.  B.  14  Hen.  VIII,  31, 8  (was  Y.  B.  Ji  Hen.  VH.  30,  5 
B  similar  case?);  aS,  29  EL,  Giles's  Case,  2  Leon.  180,  pi.  192. 

*  Y.  B.  33  Hen.  VI.  36, 10,  per  Pbisot,  C.  ].;  Y.  B.  ai  Hen.  VI.  15,  »3,  per  Movii; 
and  see  Cantrel  i.  Church,  Cro.  £1.  845. 

'  King's  Bench  was  always  zealous  in  extending  scope  of  Trespaat  on  Case,  as  it 
thereby  acquired  Jurisdiction  by  original  writ,  instead  of  bong  confined  to  procedure 
by  bill. 

■  a8,  39  El.,  Sly  *.  Mivdant,  i  Leon.  147,  pi.  333,  flooding  land;  3a  EL,  Leverett  t. 
Townsend,  a  Leon.  184,  Cro.  El.  19S,  plowing  up  common;  37  EL,  Beiwick  *.  Cunden, 
Cro.  El.  40a,  flooding  land;  38  EI.,  Alston  *.  Pamphyn,  Cro.  EL*  466,  S.  C  Dy.  950, 
^.  88  Ik.  (18  EL,  but  doubtless  a  misprint  for  38),  stopping  way. 

'  43  EL,  Cantiel  s.  Church,  Cro.  El.  845,  Noy,  37,  s.  c,  stopping  way. 

"  a  Jac,  Gamsford  *.  Nightingale,  Noy,  ui;  3  Jac.  CB.  R.),  Gainsford's  Case,  I 
Roll.  Abr.  104  (L),  6  (Quart  S,  C.  as  preceding} ;  8  Jac.,  Pollard  ».  Casy,  i  BulsU.  47i 
Dy.  150,  pi.  88  n.,  a.  c;  10  Jac,  Kirbie's  Case,  i  Roll.  Abr.  104  (L),  9;  8  Jac,  Earl  of 
Shrewsbury'iCase,  9Rep.46, 51  a,  disturbance  of  office;  11  Jac,  Collocote  v.  Tudcer, 
I  Roll.  Abr.  104  (L)  6;  ij  Jac,  Anon.,  1  RolL  Abr.  104  (L),  5  and  6;  1649,  Ayre 
>.  Pyncomb,  Sty.  164,  Election,  "although  andeot  books  say  the  contiaiy,"  pet 
Roix*,  C  J. 
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LECTURE  XX. 
THE  ORIGIN  OF  USES. 

In  his  well-known  essay,  "Early  Fnglkh  Equity," '  Mr.  Holmes 
agrees  with  Mr.  Adams,*  that  the  most  important  contribution 
of  the  chancery  has  been  its  procedure.  But  he  controverts  "the 
error  that  its  substantive  law  is  merely  the  product  of  that  pro- 
cedure," and  maintains  that  "the  chancery,  in  its  first  establish- 
ment at  least,  did  not  ^pear  as  embodying  the  superior  ethical 
standards  of  a  comparatively  modem  state  of  society  correcting 
the  defects  of  a  more  archaic  system."  In  support  of  these  views 
he  brings  forward  as  his  chief  evidence  feoffments  to  uses.  He 
gives  a  novel  and  interesting  account  of  the  origin  of  uses,  which 
seems  to  him  to  mate  it  plain  that  "the  doctrine  of  uses  is  as 
little  the  creation  of  the  subpoena,  or  of  decrees  requiring  personal 
obedience,  as  it  is  an  improvement  invented  in  a  relatively  high 
state  of  civilization  which  the  common  law  was  too  archaic  to  deal 
with." 

The  acc^tance  of  these  conclusions  would  be  difficult  for  any 
one  who  has  studied  his  equity  imder  the  guidance  of  Professor 
Langdell.  Moreover,  time  has  strengthened  the  conviction  of  the 
present  writer  that  the  principle  "Equity  acts  upon  the  person  " 
is,  and  always  has  been,  the  key  to  the  mastery  of  equity.  The 
difference  between  the  judgment  at  law  and  the  decree  in  equity 
goes  to  the  root  of  the  matter.  The  law  regards  chiefly  the  right 
of  the  plaintiff,  and  gives  judgment  that  he  recover  the  land,  debt, 
or  damages  because  they  are  his.*  Equity  lajrs  the  stress  upon 
the  duty  of  the  defendant,  and  decrees  that  he  do  or  refrain  from 
doing  a  certain  thing  because  he  ought  to  act  or  forbear.    It  is 

*  ■  L.  Quu.  Rev.  i6i.  '  Adams,  Equity,  Introd.  xccv. 

*  In  the  actiMi  of  acxount,  altbou^  the  final  judgment  ii  thnt  the  pUintiS  lecovn 
the  MDOunt  found  due  by  the  auditors,  the  interlocutory  judgment,  It  is  true,  is  pei- 
•onal,  th&t  the  defendant  account  {jtiod  computet).  It  is  significant  that  this  solitary 
occtptioninthecommonlawisajudgnientagainstafidudaiy,!  trustee  of  money  who 
by  the  avard  of  the  auditors  is  transfonned  into  a  debtor. 
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because  of  this  emplLasis  upon  the  defendant's  duty  that  equity  is 
so  much  more  ethical  than  law.  The  difference  between  the  two 
in  this  req>ect  appears  even  in  cases  of  concurrent  jurisdiction. 
The  moral  standard  of  the  man  who  commits  no  breach  of  contract 
or  tort,  or,  having  committed  the  one  or  the  other,  does  his  best 
to  restore  the  status  quo,  is  obviously  higher  than  that  of  the  man 
who  breaks  his  contract  or  commits  a  tort  and  then  refuses  to  do 
more  than  make  pecuniary  compensation  for  his  wrong.  It  is  thig 
b*gher  standard  that  equity  enforces,  when  the  legal  remedy  of 
pecuniary  compensation  would  be  inadequate,  by  commanding  the 
defendant  to  refrain  from  the  commission  of  a  tort  or  breach  of 
contract,  or  by  compelling  him,  after  the  conmiis^on  of  the  one  or 
the  other,  by  means  of  a  mandatory  injunction,  or  a  decree  for 
specific  performance,  so  called,  to  make  specific  reparation  for  his 
wrong. 

The  ethical  character  of  equitable  rdlef  is,  of  course,  most  pro- 
nounced in  cases  in  which  equity  gives  not  merely  a  better  remedy 
than  the  law  gives,  but  the  only  remedy.  Instances  of  the  exclu- 
sive jurisdiction  of  equity  are  found  among  the  earliest  bills  in 
chancery.  For  example,  biUs  for  the  recovery  of  property  got 
from  the  plaintiff  by  the  fraud  of  the  defendant;*  bills  for  the 
return  of  the  consideration  for  a  promise  which  the  defendant 
refuses  to  perform;  *  bills  for  reimbursement  for  expenses  incurred 
by  the  plaintiff  in  reliance  upon  ^e  defendant's  promise,  afterwards 
broken;  *  bills  by  the  bailor  for  the  recovery  of  a  chattel  from  a 
defendant  in  possession  of  it  after  the  death  of  the  bailee.* 

In  most  of  these  cases,  it  will  be  seen,  the  plaintiff  is  seeking 
restitution  frcon  the  defendant,  who  is  trying  to  enrich  himself 

>  Bid *.Dier,  I  CaLCL  XI. (1377-1399);  Brampton*.  S^moiir,ioSdd.Soc'y.SeL 
Cu.  Ch.  No.  a  (1386);  Grymmeflby  *.  Cofaluuii,  tbid..  No.  61  (Hen.  IV.?);  Ftete  f. 
Lynster,  ibid..  No.  119  (1417-1414);  Stonehouae  «.  SUnahawe,  i  Cal.  Ch.  XXIX. 
(i43»-i443)' 

t  Bernard  t.  TamwMth,  10  Seld.  Soc>,  Sd.  Qw.  Cb.,  No.  36  (Hen.  IV?);  AppO- 
gardi  >.  Sergeantaon,  i  Cal.  Ch.  XLI.  (1438);  Gardyner  t.  Eecke,  4  The  Antiqumry, 
iBj,  s,  c.  3  Gieen  Bag,  3  (1451-1454). 

■  Wbela  V.  Hudtynden,  9  CsL  Ch.  11.  (1377-1399);  Waoef.  Biane,  10  Sdd.  Soc'y, 
Sel.  Caa.  Ch.,  No.  40  (i3pS);  Leinstcr  v.  NBrborougfa,  5  The  Antiquaiy,  38,  B.  C. 
3  Green  Bag,  3  (dud  1480);  Jamea  v.  Morgan,  j  Tlie  Antiquaiy,  38,  s.  c.  3  Green  Bag, 
3  (1504-151S). 

<  Fareodonf.  Eelieye,ro  Seld.  Soc'y.  SeL  Cu.  CLNo.ro9(r407-i4O9);  HarleihHi 
»  Caltoft,  lo  Seld.  Soc'y,  SeL  Cu.  Cb.,  No.  116  (i4i3-i4(7)> 
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unconscionably  at  the  expense  of  the  plaintiff.  Certainly  in  these 
instances  of  early  En^ish  eqmty,  chancery  was  giving  effect  to  an 
enlightened  sense  of  justice,  and  in  so  doing,  was  supplying  the 
defects  of  the  more  archaic  system  of  the  common  law.  Nor,  al- 
though the  decrees  in  these  cases  are  not  rerorded,  can  there  be 
any  doubt  that  the  equitable  relief  was  given  in  early  times,  as  in 
later  times,  by  commanding  the  obedience  of  the  defendant.' 

Is  it  possible  that  what  is  true  of  the  early  equity  cases  just  <x>n- 
sidered  is  not  also  true  of  the  equitable  jurisdiction  of  uses?  Let 
na  examine  the  arguments  to  the  contrary  brought  forward  in  the 
essay  upon  Early  Ei^^lish  Equity.  Those  arguments  may  be 
summarized  as  follows.  The  feoffee  to  uses  corresponds,  point  by 
point,  to  the  Salman  or  Treuhand  of  the  early  German  law.  The 
natural  inference  that  the  Eng}ish  feoffee  to  uses  is  the  German 
fiduciary  tran^lanted  is  confirmed  by  the  facts  that  the  continental 
executor  was  the  Salman  or  Treuhand  modified  by  the  influence 
of  the  Roman  law,  and  that  there  is  no  doubt  of  the  identity  of  the 
continental  executor  and  the  Ei^lish  executor  of  GJanville's  time. 
Although  the  cestui  que  use  did  not  liave  the  benefit  of  the  common 
law  possessory  actions,  he  could,  if  the  feoffor,  take  a  covenant 
from  the  feoffee,  and  might,  if  not  the  feoffor,  have  the  assistance 
of  the  ecclesiastical  coturt.  So  that  for  a  considerable  time  both 
feoffors  and  other  cesluis  que  use  were  well  enough  protected.  But 
the  ecclesiastical  court  was  not  able  to  deal  with  uses  in  the  fulness 
of  their  later  development,  and  the  chancellors  carried  out  as  secu- 
lar  judges  the  principles  which  their  predecessors  had  striven  to 
enforce  in  the  spiritual  a>urts. 

It  may  be  conceded  that  the  feoffee  to  uses,  down  to  the  beginning 
of  the  fifteenth  century,  was  the  German  Sahnan  or  Treuhand 
under  another  name.  It  is  common  learning,  too,  that  bequests  of 
personalty  were  enforced  for  centuries  by  suits  against  the  execu- 
tors in  the  ecclesiastical  coiurts.  It  is  possible,  although  no  instance 
has  been  found,  that  devisees  of  land,  devisable  by  custom  in  cities 

>  la  Bnn^ton  e.  Seymoui  (1366),  tupra,  p.  334,  d.  i,  in  tbe  writ,  Quibtudam  eerlit 
4t  caiuii,  the  defendant  ia  oideied  "to  ^qiear  ftod  aniwer  and  fuitliei  to  do  what- 
ever shall  be  ordained  by  lu."  In  Faiendoo  v.  EeUeye  (1407-1409),  tind.,  a.  4,  the 
decree  was  that  the  defendant  "ibould  deliver  them  [title  deeds]  to  him."  In  Appil* 
garth  f.  Seigeantion  (1438),  ibid.,  n.  a,  the  prayer  of  tbe  bill  b  "to  make  him  do  as 
good  fdth  and  CMudence  will  in  this  part."  See  similar  prayers  in  Bernard  v.  Tam- 
worth  (1399-1413),  ibid,,  a.  a;  Stonebouse  v.  Staoshawe  (i43>'i443),  Snd.,  a.  i. 
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and  borough,  at  one  time  proceeded  against  the  executor  in  the 
spiritual  court.'  If  this  practice  ever  obtained,  it  disappeared  with 
the  re^  of  Edward  I.,  the  devisee  recovering  the  land  devised  by 
a  real  action  in  the  conunon  law  court  of  the  dty  or  borough. 
That  the  ecclesiastical  court  ever  gave  reUef  against  the  feoffee  to 
uses  is  to  the  last  degree  improbable.  The  suggestion  to  the  con- 
trary '  is  wholly  without  suj^rt  in  the  authorities.*  Nor  has  any 
case  beea  found  in  which  the  feoffor  obtained  relief  against  the 
feoffee  to  uses  on  the  latter's  covenant  to  perform  the  use.  Such 
a  covenant,  it  is  true,  is  mentioned  in  one  or  two  charters  of  feoff- 
ment, but  such  instances  are  so  rare  that  the  remedy  by  covenant 
may  fairly  be  said  to  have  counted  for  nothing  in  the  development 
of  the  doctrine  of  uses.  If,  indeed,  a  feoffment  to  uses  was  subject 
to  a  condition  that  the  land  should  revest  in  the  feoffor  if  the 
feoffee  failed  to  perform  the  trust,  the  feoffor  or  his  heir,  upon  the 
breach  of  this  condition  subsequent,  might  enter,  or  bring  an  action 
■  at  common  law  for  the  reojvery  of  the  land.  Only  the  feoffor  or 
his  heir  could  take  advantage  of  the  breach  of  the  condition,*  and 
the  enforcement  of  the  condition  was  not  the  enforcement  of  the 
use,  but  of  a  forfeiture  for  its  non-performance.  Moreover,  sudb 
conditions  seem  not  to  have  been  common  in  feoffments  to  uses, 
the  feoffors  trusting  rather  to  the  fidelity  of  the  feoffees.  We  find 
in  the  books  many  references  to  uses  of  lands,  from  the  latter  part 
of  the  twelfth  to  the  beginning  of  the  fifteenth  century,  but  no  inti- 
mation of  any  light  of  the  intended  benefidary  to  proceed  in  court 
against  the  feoffee."    But  the  evidence  against  such  a  right  is  not 

■  In  I  racb.  BriU.  70  n.  (/)  the  annoUtor,  a  contemporaiy  of  Biitton,  uyi  that  the 
king  has  of  necessit)'  jmisdictioQ  of  customary  devises  of  land  as  of  a  thing  annexed 
to  teehold.  "For  though  the  q>iritual  judge  had  cognizance  of  such  tenements  so 
devised,  he  would  have  no  power  of  execution,  and  testament  in  such  cues  is  in  lieu  of 

■  Eaily  Eng.  Eq.,  i  L.  Quar.  Rev.  168. 

■  In  an  undated  but  eariy  petition,  Horamongei  *.  Pympe,  10  Sdd.  Soc'y,  Sel.  Cas. 
Ch.  No.  la  j,  the  catiu  gue  ute  under  a  feoffment  piays  that  the  feoffee  to  uses  be  sum- 
nuned  to  answer  in  the  Sing's  Chancery,  "which  ia  the  court  of  conscience,"  since  iK 
"cannot  have  remedy  by  the  law  of  the  Holy  Churdi  nor  by  the  common  law," 

•  Y.  B.  10  Hen.  IV.  f.  3,  pi.  3, 

■  In  a  valuable  "Note  on  the  Phrase  ad  optu  and  the  Eariy  History  of  the  Use"  in 
J  PcJlock  and  Maitland,  Hist,  of  Eng.  Law,  aja  et  stq.,  the  reader  will  find  the  eailiest 
allumona  to  uses  of  land  in  England.  See  also  Bellewe,  Colluuon,  99  (1385);  Y.  B. 
n  Ed.  HI.  (Rolls  ed.),  17a;  Y.  B.  44  Ed.  HI.  »s*,pl  M;  Y.  B.  5  Hen.  IV.  f.  3,  pi. 
10;  Y.  B.  7  Hen.  IV.  f.  »,  jd.  ij  Y.  B.  9  Hen.  IV.  f.  8,  pi.  33;  V.  B.  10  Hen.  IV.  f.  3, 
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merely  negative.    In  1402  a  petition  to  Parliament  by  the  Com- 
mons prays  for  relief  against  disloyal  feoffees  to  uses  because  "in 
such  cases  there  is  no  remedy  unless  one  be  provided  by  Parlia- 
ment.'"   The  petition  was  referred  to  the  King's  Council,  but 
what  further  action  was  taken  upon  it  we  do  not  know.    But  from 
about  this  time  bills  in  equity  became  frequent.*    It  is  a  reasonablei 
inference  that  equity  gave  relief  to  cestuis  que  use  as  early  as  the) 
reign  of  Henry  V.  (1413-1433),  although  there  seems  to  be  no 
record  of  any  decree  in  favor  of  a  ceshU  que  use  before  1446.*    The . 
first  decree  for  a  usiui  que  use,  whenever  it  was  given,  was  the' 
birth  of  the  equitable  use  in  land.    Before  that  first  decree  there  . 
was  and  could  be  no  doctrine  of  uses.    One  might  as  well  talk  of  * 
the  doctrine  of  gratuitous  parol  promises  in  our  law  of  to-day.    The 
feoSee  to  uses,  so  long  as  his  obligation  was  merely  honorary,  may  ^ 
properly  enough  be  identified  with  the  German  Sahnan  orTreu-  1 
hand.    But  the  transformation  of  the  honorary  obligation  of  tHe^ 
feoffee  into  a  legal  obligation  was  a  piurely  English  development.* ./ 
There  is  no  reason  to  doubt  that  this  development  was  broxight 
about  by  the  same  considerations  which  moved  the  chancellor  to 
give  relief  in  the  other  instances  of  early  equity  jurisdictioiL    The 

pt.  3;  Y.  B.  II  Hen.  IV.  (.  53,  pi.  30.   The  euliest  sUtutes  relating  to  uses  ue  jo  Ed. 
m.  c  6;  I  Ricb.  n.  c.  9;  a  Rkh.  U.  SL  »,  c  3;  ij  Rich.  H.  c  s;  *i  Rich.  n.  c.  3. 
'  3  Rot.  PmL  s".  No.  iia, 

*  The  eftriieet  bUb  of  which  we  have  knowledge  are  the  following,  anaaged  in 
chionolo^cal  order  to  the  end  of  the  reign  of  Heniy  VI.:  Godwyne  r.  Profyt,  10 
Seld.  Soc'r,  Sel.  Cas.  Ch.  No.  45  (after  1393);  Holt  f.  Debenham,  Aid.,  No.  71  (1396- 
1403);  Chelmewyke  *.  Hay,  ibid..  No.  71  (1396-1403);  Byngeley  *.  Grymesby,  ibid.. 
No.  99  (i39t>-i4i3);  Whyte  «.  Whyte,  ibid..  No.  100  (1399-1413);  Dodd  ».  Browing, 
I  Cal.  Cb.  XIII.  (1413-1413);  Rothenhale  f.  Wynchingham,  a  CaL  Ch.  III.  (1433); 
MesBynden  i.  Piasoa,  10  Seld.  Soc'y.  Sel.  Cas.  Ch.  No.  117  (1417-1434);  Williamson 
V.  Cook,  ibid..  No.  118  {1417-1414);  Huberd  *.  Biaiyer,  i  Cal.  Ch.  XXI.  (1439); 
ArundeU  e.  Berkdey,  i  Cal.  Ch.  XXXV.  (1435);  Rous  v.  fltzGeSrey,  10  Seld.  Soc'y, 
SeL  Caa.  Ch.  No.  138  (1441);  Myrfyne  *.  Fallan,  »  Cal.  Ch.  XXI.  (1446};  Felubiigge 
>.  Danune  and  Sealis  *.  Fdl^gge,  a  CaL  Ch.  XXin.  and  XXVI.  (1449);  Saundte  r. 
GayneaEoid,  1  Cal.  Ch.  XXVIH.  (14S1);  Anon.,  tltzh.,  Abr.  Subp.,  pi  19  (1453); 
Edlyngtm  f.  Evenvd,  a  CaL  Ch.  XXXI.  (1454);  Bteggeland  •.  Calche,  a  Cal.  Ch. 
XXXVI.  (i4S5);  GocOd  ».  Petit,  a  CaL  Ch.  XXXVm.  (1437);  Anon.,  Y.  B.  37 
Hen.  VI.  f.  35,  pi.  33;  Walwine  «.  Brown,  V.  B.  39  Hen.  VI.  f.  16,  pL  36;  Furby  s. 
Uartyn,  a  Cal.  Ch.  XL.  {1460). 

■  Uyrfyoe  t.  FaUan,  3  CaL  Ch.  XXI. 

*  The  bmefidary  had  no  action  to  compel  the  performance  of  the  duty  of  the  oon- 
tinaital  Sahnan.  SchiUze,  Die  Langobardiiche  Treuhand,  145;  i  L-  Quar.  Rev.  168. 
CaUlemer,  L'Ez£cution  Testamentaire,  c.  IX.,  eqireues  a  different  opinion.  But  it  ii 
certain  that  nothing  corresponding  to  the  English  use  was  developed  on  the  Continent. 
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spectacle  of  feoffees  retaining  for  theinsetves  land  which  they  had 
received  upon  the  faith  of  their  dealing  with  it  for  the  benefit  of 
others  was  to-crepugnant  to  the  sense  of  justice  of  the  commu- 
nity to  be  endured.  The  common  law  could  give  no  remedy,  for 
by  its  principles  the  feoffee  was  the  absolute  owner  of  the  land.  A 
statute  m^ht  have  vested,  as  the  Statute  of  Uses  a  century  later 
did  vest,  the  legal  title  in  the  cestui  que  use.  But  in  the  absence  of 
a  statute  the  only  remedy  for  the  injustice  of  disloyal  feoffees  to 
uses  was  to  compel  them  to  convey  the  title  to  the  cestui  que  use  or 
hold  it  for  his  benefit.  Accordingly  the  right  of  the  cestui  que 
iuse  was  worked  out  by  enforcing  the  dq^itrine  of  personal  obedi- 
ence.^ It  is  significant  that  in  the  oldest  and  second  oldest  abridg- 
ments there  is  no  title  of  "Uses"  or  "Feffementa  al  uses."  In 
Statham  one  case  of  a  use  is  under  the  title  "Consdaice"  and  the 
others  under  "Subpena."  In  Fitzherbert  all  the  cases  are  under 
the  title  "Subpena."* 

Jt  must  have  been  all  the  easier  for  the  chancellor  to  allow  the 
subpoena  against  the  feoffee  to  uses  because  the  common  1^  gave 
a  remedy  against  a  fiduciary  who  had  received  chattels  or  money 
'  to  be  delivered  to  a  third  person,  or,  as  it  was  often  expressed,  to 
the  use  '  of  a  third  person,  or  to  be  redelivered  to  the  person  from 
whom  he  had  received  the  chatteb  or  the  money.  In  the  case  of 
chattels  the  bailor  could,  of  course,  m^tain  detinue  against  a 
I  bailee  who  broke  his  agreement  to  redeliver.  But  the  same  action 
was  allowed  in  favor  of  a  third  person  when  the  bailment  was  for 

1  The  earllnt  decree  that  we  h»ve  directed  the  defciKlaitt  to  make  a  amv^tace. 
Uytfyne  r.  Filluk,  supra,  p.  aGj,  d.  i  (1446).  See  the  prayen  in  the  foUowing  cues: 
Holt  *.  Debenham,  ibid.,  (1396-1403),  "to  do  what  right  and  good  faith  denuud"; 
Byngeley  v.  Grymesby,  Hid.  (1399-1413),  "answer  and  do  what  tliall  be  awaided  by 
the  Coundl";  Wliite  v.  White,  ibid.  (1399-1413),  "to  restore  profiti  of  the  land"; 
WiniamsoD  v.  Cook,  ibid.  (1417-1434),  "to  oUige  and  ctMnpel  defendant  to  <nfeoS 
plaintiff";  Anmdell  «.  Berkeley,  ibid.  (1435),  "to  compel  them  to  make  a  sufficient 
and  sure  estate  of  said  manors  to  said  besecher." 

*  By  the  middle  of  the  fifteenth  century  subpcena  was  used  In  the  acnse  of  a  blD  or 
suit  in  equity.  Fitsh.  Abr.  Subp.  19  (1453),  "I  shall  have  a  nibpena  against  my 
feoffee";  Y.  B.  37  Hen.  VI.  f.  35,  pi.  93  (1459),  "An  action  of  subpena,"  Itc.;  Y.  B. 
39  Hen.  VI.  f.  36,  pL  36  (1461),  "A  subpena  was  brought  m  chancery." 

<  Bailment  of  chattels  to  the  use  of  a  third  person.  V.  B.  18  Hen.  VI.  f.  9,  pi  J. 
Deliveiy  of  money  to  the  use  of  a  third  person.  Y.  B.  33  ft  35  Ed.  I,  Ijs;  Y.  B.  36 
Hen.  VI.  f.  9,  10,  pL  s\  Clark's  Case,  Godb.  aio;  Harris  t.  De  BervtHT,  Cro.  Jac.  687. 
Tbe  count  for  money  had  and  received  by  B.  to  tbe  use  of  A.  is  a  familiar  fllustratioii 
of  this  usage. 
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his  benefit.*  So  in  the  case  of  money  the  fiduciary  was  not  only 
iiable  in  account  to  him  who  entrusted  him  with  the  money, 
but  also  to  the  third  person  if  he  received  it  for  the  boiefit  of  that 
person.' 

As  the  chancellor,  in  giving  effect  to  uses  declared  upon  a  feoff- 
mait,  followed  the  analogy  of  the  common  law  bailment  of  chat- 
tels, or  the  delivery  of  money  upon  the  common  law  trust,  so,  in 
enfordng  the  use  growing  out  of  a  bai^ain  and  sale,  he  followed 
another  analogy  of  the  common  law,  that  of  the  sale  of  a  chattel. 
The  purchaser  of  a  chattel,  who  had  paid  or  become  indebted  for 
the  purchase  money,  had  an  action  of  detinue  against  the  seller. 
Sunilarly  the  buyer  of  land  who  had  paid  or  become  a  debtor  for 
the  price  of  the  land,  was  given  the  right  of  a  cesUd  que  use.  But 
the  use  by  bargain  and  sale  was  not  enforced  for  about  a  century, 
after  the  establishment  of  the  use  upon  a  feoffment.  In  1506 
Rede,  J.,  said:  "  For  the  sake  of  argument  I  will  agree  that  if  one 
who  is  sdsed  to  his  own  use  sells  the  land,  he  shall  be  said  to  be  a 
"  feoffee  to  the  use  of  the  buyer."  *  But  Tbeilule,  J.,  in  the  same  / 
case  dissented  vigorously,  saying:  "I  will  not  agree  to  what  has 
been  said,  that,  if  I  sell  my  land,  I  straightway  up{)a*the  bargain 
and  money  takSh  shall  be  saialo  be  a  feoSee  tS  ^e  use  of  the  , 
buyer;  for  I  have  never  seen  that  an  estate  of  iiJieritance  ^ay 
pass'  from  the  one  seised  of  it  extept  by  due  formality  of  law  aa 
by  livery  or  fine  or  recovery;  by  a  'bice  bai^fain  I  have  never  seen 
an  inheritance  pass."  Just  how  early  in  the  reign  of  Henry  VUL 
the  opinion  of  Rede,  J.,  prevailed  is  not  dear,  but  certainly  before 
the  Statute  of  Uses.*  Equity  could  not  continue  to  refuse  relief 
to  the  buyer  of  land  against  a  seller  who,  having  the  purchase 
I  money  in  his  pocket,  refused  to  convey,  when  under  similar  dr- 
J  cumstances  the  buyer  of  a  chattel  was  allowed  to  sue  at  law.  The 
principle  upon  which  equity  proceeded  is  well  expressed  in  "A 

>  Y.  B.  34  Ed.  I.  939  litmiU);  Y.  B.  39  Ed.  OI.  f.  170;  Y.  B.  3  Hen.  VI.  f.  43, 
fi  M,  mnd  Kvetsl  oUur  cua  dted  in  Ama,  Cu.  oa  Tnuti,  id  ed,  53,  n.  t. 

•  Fitth.  Abr.  Aect.  loS  (1350):  Y.  B.  41  Ed.  m.  t.  10,  jA.  s  (.1367);  Belkwe, 
Am.  7  (1379);  Y.  B.  I  Hen.  V.  i.  11,  pi.  si;  Y.  B.  36  Hen.  VI,  f.  9, 10,  pi.  5;  Y.  B. 
18  Ed.  IV.  f.  33,  fi.  s,  uid  (even)  other  cues  dted  in  Ames,  Cas.  oa  Tnwti,  ad  ed.,  4, 

•  Anofl.,  Y.  B.  31  Hen,  VII.  1. 18,  pi.  30. 

•  Bm.  Abr. Feff. al Uses, pi. 54 (1533);  Amm.,  Y.B.  a7Hen.  VHI.f.s.pl.  15  (^536), 
pa  Shkluy,  J.;  Anra.,  Y.  B.  17  Hen.  VIH,  f.  8,  pL  is  (1536).  See  also  Bro.  Abr. 
Consdeoce,  jA.  15  (1541);  Bro.  Abr.  Feff.  >]  Uses,  pi.  16  (1543). 
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Little  Treatise  conceraing  Writs  of  Subpoena,"  ^  written  shortly 
after  1523:  "There  is  a  maxim  in  the  law  that  a  rent,  a  common, 
annuity  and  such  other  things  as  lie  not  in  manual  occupation, 
may  not  have  commencement,  nor  be  granted  to  none  other  with- 
out writing.  And  thereupon  it  followeth,  that  if  a  man  for  a 
certain  sum  of  money  sell  another  forty  pounds  of  rent  yearly,  to 
be  percepted  of  his  lands  in  D.,  &c.,  and  the  buyer,  thinking  that 
the  bargain  is  sufficient,  asketh  none  other,  and  after  he  demand- 
eth  the  rent,  and  it  is  denied  him,  in  this  case  he  hath  no  remedy 
at  the  common  law  for  lack  of  a  deed;  and  thereupon  inasmuch  as 
he  that  sold  the  rent  hath  quid  pro  quo,  the  buyer  shall  be  helped 
by  a  subpoena.  But  if  that  grant  had  been  made  by  his  mere 
motion  without  any  recompense,  then  he  to  whom  the  rent  was 
granted  should  neither  have  had  remedy  by  the  common  law  nor 
by  subpoena." 

The  reader  will  have  noted  the  distinction  taken  in  this  quota- 
tion between  the  oral  grant  for  value  and  the  parol  gratuitous 

\  grant.  In  the  latter  case  there  was  neither  glaring  injustice  nor  a 
common  law  analogy  in  the  treatment  of  a  similar  grant  of  chattels 
or  money  to  warrant  the  intervention  of  equity.     Further  evi- 

*  dence  that  equity  never  enforced  gratuitous  parol  undertakings  is 
to  be  found  in  this  remark  of  counsel  in  1533:  "By  Hales,  a  man 
cannot  change  (».  e.,  create)  a  use  by  a  covenant*  which  is  ^^ 
cuted  before,  as  to  covenant  to  bee  seised  to  the  use  of  W.  S.  because 
that  W.  S.  is  his  cousin;  or  because  that  W.  S.  before  gave  to 
him  twenty  pound,  except  the  twenty  pound  was  given  to  have 
the  same  land.  But  otherwise  of  a  consideration  present  or  future, 
for  the  same  purpose,  as  for  one  hundred  pound  paid  for  the  land 
tempore  comenHonis,  or  to  be  paid  at  a  future  day,  or  for  to  marry 
his  daughter,  or  the  like."  *  It  is  evident  frcnn  these  authorities 
that  equity  in  refusing  relief  upon  gratuitous  parol  undertakings,  ■ 
or  upon  promises  given  only  upon  a  past  ronsiderarion,  was  simply  * 
following  the  common  law,  which  regarded  aU  such  undertakings 

■  DocL  k  St,  iStli  ed.,  Appendix,  17;  HarE.  L.  Tr.  334. 

'  "nw  word  covenant  wu  used  at  tliii  time  not  in  the  restricted  lense  of  undertaking 
undtf  leal,  but  meant  agreement  in  tite  widat  sense.  Sec  1  Harv.  L.  Bev.  11,  a.  1, 
and  also  Wlieler  *.  Hucfaynden,  3  Cai.  Ch.  II.;  Wace  f.  BraasE,  lo  Seld.  Soc'y,  Se).. 
Cas.  Cli.  No.  40;  Shairingtao  *.  Stnittan,  Piowd-  igS,  faatim;  s.  c.  Ames,  Cas.  on 
TnuU,  id  ed.,  109. 

*  Bro.  Abr.  Fefi.  ai  Usei,  54,  Marcfa'a  tran^tlta,  95. 
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or  promises  as  of  no  legal  significance  whether  relating  to  land, 
chattels,  or  money. 
But  grants  of  chattels  and  money,  although  gratuitous,  were 
!  operative  at  common  law,  if  in  the  form  of  instruments  under  seaL 
The  donee  in  a  deed  of  gift  of  chattels  could  maintain  detinue 
against  the  donor  who  withheld  possession  of  them.  The  grant  or 
promise  by  deed  of  a  definite  amount  of  money  created  a  legal 
debt,  enforceable  originally  by  an  action  of  debt,  and  in  later  times 
by  an  action  of  covenant  also.'  If,  as  we  have  seen,  equity  en- 
forced the  use  vpoa  a  feo&uent  or  sale  of  land  after  the  analogy 
of  the  bailment  of  a  chattel  (or  trust  of  money),  and  the  sale  of  a 
diattel,  why,  it  may  be  asked,  did  not  the  chancellor  create  a  use 
in  favor  of  the  donee  of  land  by  deed  of  ^t  after  the  analogy  of 
the  deed  of  gift  of  chattds  or  money?  Chancery,  it  is  conceived, 
might,  without  any  departure  from  principle,  have  taken  this  step 
and  treated  every  donee  of  land  by  deed  of  grant  as  a  cestui  que 
use.  But  to  one  who  keeps  in  mind  the  jealousy  with  which  the 
common  law  judges  regarded  the  growing  jurisdiction  of  the  chan- 
cellor, it  is  not  surprising  that  for  the  most  part  equity  declined  to 
enforce  gratuitous  instnunents  under  seal.  There  was,  however, 
one  class  of  gratuitous  grants  of  land  by  deed  in  which  equity 
created  a  use  in  favor  of  the  donee;  namely,  grants  or  covenants 
to  stand  seised  to  the  use  of  a  blood  relation,  or  of  one  connected 
by  maxri^.*  These  uses  are  commonly  said  to  arise  in  consider- 
ation of  blood  or  marriage.  But  consideration  in  such  cases  is  not 
used  in  its  nonnal  sense  of  the  equivalent  for  a  promise,  but  in  the 
general  sense  of  reason  or  inducement  for  the  agreement  to  stand 
seised.  The  exception  in  favor  of  those  related  by  blood  or  mar^ 
riage  had  in  truth  nothing  to  do  with  the  doctrine  of  consideration  I 
and  was  established  in  the  interest  of  the  great  English  families^ 
The  aristocratic  nature  of  this  doctrine  U  disclosed  in  the  following 
extract  from  Bacon's  Reading  on  the  Statute  of  Uses:*  "I  would 
have  one  case  showed  by  men  learned  in  the  law  where  there  is  a 
deed  and  yet  there  needs  a  Consideration  .  .  .  and  therefore  in 
8  Reginae  [Sharrington  r.  Strotton,  Flowd.  298]  it  is  solemnly 
argued  that  a  deed  should  raise  an  use  without  any  other  con- 

>  3  Hirv.  L.  Rev.  j6. 

■  ShuriDgton  r.  Strotton,  Flowd.  198  (1565),  mu  the  fint  case  of  the  kind. 

*  Rowe'i  ed.,  13,  n;  7  SpedtUng'i  Bocm,  1879  ed.,  A°h  4<M- 


dbyGoogle 


242  LECTURES  ON  LEGAL  HISTORY. 

sideration  .  .  .  And  yet  they  say  that  an  use  is  a  nimble  and  lig^t 
thing;  and  now  contrariwise,  it  seemeth  to  be  weightier  than  any- 
thing else;  for  you  cannot  weigh  it  up  to  raise  it,  neither  by  deed 
nor  deed  enrolled,  without  the  weight  of  a  consideration.  But  you 
shall  never  find  a  reason  of  this  to  the  world's  end  in  the  law,  but 
it  is  a  reason  of  Chancery  and  it  is  this:  that  no  court  of  con- 
science will  enforce  donum  gratuitum,  tho'  the  interest  appear  never 
so  clearly  where  it  is  not  executed  or  sufficiently  passed  by  law; 
but  if  money  had  been  paid,  and  so  a  person  damnified,  or  that  it 
was  for  the  establishment  of  his  house,  then  it  is  a  good  matter  in 
the  Chancery." 
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LECTURE  XXI. 
THE  ORIGIN  OF  TRUSTS.' 

"The  strange  doctrine  of  TVirel's  Case."  *  "The  object  of  the 
legislature  f^pears  to  have  been  the  annihilation  of  the  commoa 
taw  use.  The  courts,  by  a  strained  construction  of  the  statute, 
preserved  its  virtual  existence." '  "Perhaps,  however,  there  is  not 
another  instance  in  the  books  in  which  the  intention  of  an  act  of 
Pariiament  has  been  so  little  attended  to."  *  "This  doctrine  must 
have  surprised  every  one  who  was  not  sufficiently  learned  to  have 
lost  his  common  sense."  '  Such  are  a  few  of  the  many  criticisms 
passed  upon  the  common  law  judges  who  decided,  in  1557,  that  a 
use  upon  a  use  was  void,  and  therefore  not  executed  by  the  Statute 
of  Uses.  It  has,  indeed,  come  to  be  caaunoD.  learning  that  this 
ded^on  in  Tyrrel's  Case  was  due  to  "the  absurd  narrowness  of  the 
courts  of  law";  that  the  liberality  of  the  chancellor  at  once  cor- 
rected the  error  of  the  judges  by  supporting  the  seamd  use  as  a 
trust;  and  "by  this  means  a  statute  made  iq>on  great  considera- 
tion, introduced  in  a  solemn  and  pompous  manner,  has  had  no 
other  effect  than  to  add  at  most  three  words  to  a  conveyance." ' 

This  common  opinion  finds,  nevertheless,  no  support  in  the  old 
books.  On  the  contrary,  they  show  that  the  doctrine  of  Tyrrel's 
Case  was  older  than  the  Statute  of  Uses,  —  presumably,  therefore, 
a  chancery  doctrine,  —  and  that  the  statute  so  far  accomplished  its 
purpose  that  for  a  century  there  was  no  such  thing  as  the  separate 
existence  in  any  form  of  the  equitable  use  in  land. 

The  first  of  these  propositions  is  proved  by  a  case  of  the  year 
1533,  four  years  before  the  Statute  of  Uses,  in  which  it  was  agreed 
by  the  Court  of  Conmion  Bench  that  "where  a  rent  is  reserved, 

'  Fint  printed  in  the  "  Green  Bag,"  voL  Iv,  p.  Si. 

■  Digby,  Fn^.,  id  ed.,  391.  ■  Cornith,  Uees,  41,  4>- 

*  Sugden,  Gflbert,  Uses,  347,  o.  i.  *  Williams,  Real  Prop.,  ijtli  ed.,  163. 

*  Hopddns  «.  Hi^kinc,  i  Atk.  591,  per  Lobd  Hakdwicke.  Sec  also  Le^e,  Prop, 
lis;  I  Hayes,  Convey.,  sth  ed.,  sa;  i  Sanders,  U»es,  ad  ed.,  aoo;  i  CnilM,  Dig.,  4th 
cd.,  3S1;  1  Bl.  Comm.  3351  i  Spence,  Eq.  Jurisp.,  400. 
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there,  though  a  use  be  expressed  to  the  use  of  the  donor  or  lessor, 
yet  this  is  a  consideration  that  the  donee  or  lessee  shall  have  it  for 
his  own  use;  and  the  same  law  where  a  man  sells  his  land  for  £30 
by  indenture,  and  executes  an  estate  to  his  own  use;  this  is  a  vmd 
limitation  of  the  use;  for  the  law,  by  the  coodderatioii  of  money, 
makes  the  land  to  be  in  the  vradee."  *  Neither  here  nor  in  Ben- 
loe's  report  of  Tyrrel's  Case  *  is  the  reason  for  the  invalidity  of 
the  second  use  fully  stated.  Nor  does  Dyer's  reason,  "because  an 
use  cannot  be  ingendered  of  an  use," '  enlighten  the  reader.  But 
in  Anderson's  report  we  are  told  that  "the  bargain  for  money 
implies  thereby  a  use,  and  the  limitati<m  of  the  other  use  is  merely 
contrary."  *  And  in  another  case  in  the  same  volume  the  explana- 
tion is  even  more  e^lidt:  "The  use  is  utterly  void  because  by 
the  sale  for  money  the  use  q)pears;  and  to  limit  another  (altbou^ 
the  second  use  appear  by  deed)  is  ma«Iy  repugnant  to  the  first 
use,  and  they  cannot  stand  together."  *  The  second  use  then  bdng 
a  nullity,  both  before  and  after  the  Statute  of  Uses,  that  statute 
could  not  execute  it,  and  the  common  law  judges  are  not  justly 
open  to  criticism  for  so  deciding. 

Nor  is  there  any  evidence  that  the  second  use  recaved  any 
recognition  in  chancery  before  the  time  of  Charles  I.  Neither 
Bacon  nor  Coke  intimates  in  his  writings  that  a  use  upon  a  use 
might  be  t^held  as  a  trust.  Nor  is  there  any  such  suggestion  in 
the  cases  which  assert  the  doctrine  of  Tyrrel's  Case.'    There  is,  on 

>  Bro.  Abi.  Feff.  ft]  Una,  40;  ibid.,  54;  GObeit,  Dan,  161  aeeord. 

'  Benl.,  1669  ed.,  61.  *  Dyer,  155,  pi  w. 

'  J  And.  37,  vL  96- 

'  1  And.  313.  See  also  »  And.  136,  wad  Daw  t.  Newboiough,  Comyns,  »4»:  "For 
the  use  is  only  a  liberty  to  take  the  profits,  but  two  csjuot  severally  lake  the  profits  of 
the  same  land,  therefore  there  cannot  be  an  use  vpoa  an  use."  See  also  Crompton, 
Courts,  f.  61  a. 

This  notion  of  iq>uKntuicy  ezpUina  also  why,  in  the  cue  of  a  conveyance  to  A.,  to 
the  UK  of  A.,  to  the  use  of  B.,  the  statute  does  not  (qierate  at  all.  The  statute  ^iplies 
only  to  the  chanceiy  use,  which  necessarily  implies  a  relation  between  two  persons. 
But  A.'b  use  in  the  case  put  is  obviously  not  such  a  use,  and  therefore  not  executed. 
Hie  words  "to  the  use  of  A."  mean  no  mwe  than  for  the  benefit  of  A.  But  it  is  none 
the  less  a  contradiction  in  terms  to  say  io  the  same  breath  that  the  conveyance  a 
for  the  benefit  of  A,  and  for  the  use  of  B.  B.'s  repugnant  use  is  therefore  not  executed 
by  the  statute  Anon.,  Moore,  45,  pi.  13S;  Whetstone  «.  Bury,  3  P.  Wms.  14^;  Auy- 
Gen.  *.  Scott,  Talb.  tjS;  Doe  1.  Passingham,  ^  B.  &  C.  305.  The  opinion  oi  Susden  to 
the  contrary  in  his  l^eatise  OD  Powers,  7th  ed.,  163-165,  is  vigixously  and  justly  criti- 
cised by  Prof.  James  PaisoBs  lo  his  "Ensys  Wi  Legal  T<q)Ics,"  9S. 

■  Bro.  Ahr.  Fefi.  al  Uses,  pL  54;  Anon.,  Moore,  45,  pi.  138;  Dillon  ».  Freine,  P(^h. 
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the  other  band,  podtive  evidence  to  the  ctrntrary.  Hius,  in  Cromp- 
ton,  Courts: '  "A  man  for  £40  bargains  land  to  a  stranger,  and 
the  intent  was  that  it  should  be  to  the  use  of  the  bargainor,  and  he  in 
this  court  [chancery]  exhibits  his  bill  here,  and  he  cannot  be  aided 
here  against  the  feoffment  [bargain  and  sale?]  whidi  has  a  con^d* 
eration  in  itself,  as  Haspes,  Justice,  vouched  the  case."  Hakpek 
was  judge  from  1567  to  1577. 

As  the  modem  pas^ve  trust,  growing  out  of  the  use  upon  a  use, 
is  in  substance  the  same  thing  as  the  andent  use,  it  would  seem 
to  be  forfeitable  under  the  Stat.  33  Henry  VHI.,  c.  30,  §  2,  by  which 
"uses"  are  forfeited  for  treason.  Losd  Hale  was  of  this  opinion, 
which  is  followed  by  Mr.  Lewin  and  other  writers.  But  it  was 
agreed  by  the  judges  about  the  year  1 995  that  do  use  could  be  for- 
feted  at  that  day  excqit  the  use  of  a  chattel  or  lease,  "for  all  uses 
of  freehold  are,  by  Stat.  27  Henry  VIU.,  executed  in  possession, 
so  no  use  to  be  forfeited."  '  There  is  also  a  dictum  of  the  Cotul  of 
Exchequer  of  the  year  1618,  based  upon  a  decision  five  years  be- 
fore, that  a  trust  of  a  freehold  was  not  forfeitable  under  the  StaL 
33  Henry  vm.  Lobd  Hale  and  Mr.  Lewin  find  great  difficulty  in 
understanding  these  opinions.*  If,  however,  the  modem  pasdve 
trust  was  not  known  at  the  time  of  these  opinions,  the  difficulty 
disappears;  for  the  freehold  trust  referred  to  must  then  have  been  a 
q)ecial  or  active  trust,  which  was  always  distinct  from  a  use,*  and 
therefore  neither  executed  as  such  by  the  Statute  of  Uses  nor  for- 
feitable by  Stat  33  Henry  VIH. 

In  Knch's  Case,'  in  chancery,  it  was  resolved,  in  1600,  by  the 
two  Chief  Justices,  Chief  Baron,  and  divers  other  justice  that  "if 
a  man  make  a  conveyance,  and  expresse  an  use,  the  party  himself 
or  his  heirs  shall  not  be  received  to  averre  a  secret  trust,  other  than 
the  expresse  limitatioa  of  the  use,  unless  such  trust  or  confidence 
doe  ^pear  in  writing,  or  otherwise  declared  by  some  apparent 
matter."    But  the  trust  here  referred  to  was  probably  the  special 

81;  Stooeley  1.  Bncebridge,  I  Le<»i.  6;  Read  •.  Nash,  i  Lton.  148;  ffirload  v.  Sharp, 
Cro.  El.  38a;  Hore  f.  Dii,  i  Sid.  a6;  Tippin  s.  Coein,  Carth.  173. 

■  F.  54  o;  s.  c  Cuy,  ig,  where  the  reporter  add*:  "And  (uch  a  cuulderadoD  in  on 
faidentiire  i>f  bargain  and  nk  leemeth  not  to  be  examinable,  eicq>t  Erand  be  objected, 
became  It  ii  an  titappd." 

*  I  And.  194.  ■  Lewin,  Tnuta,  8th  ed.,  Sig. 

*  Bacon,  Stat,  of  Uiea,  Rowe'i  ed.,  8, 9,  30;  i  Sandeit,  Vaa,  5th  ed.,  3,  3;  i  Coke, 
159  ^,  140  0.  ■  Fourth  Inst.,  SO. 
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or  active  trust,  and  not  the  passive  trust.  The  probability  becomes 
nearly  a  certainty  in  the  l^t  of  the  remark  of  Walter,  arguendo, 
twenty  years  later,  in  Reynell  t>.  Peacock.*  "A  bargain  and  sale 
and  dranise  may  be  upon  a  secret  trust,  but  not  U|>on  a  use."  And 
the  case  of  HoUoway  r.  Pollard '  is  almost  a  demonstration  that 
the  modem  passive  trust  was  not  established  in  1605.  Hiis  was  a 
case  in  chancery  before  Lord  Chancellor  Ellesuese,  and  the  de- 
fendant failed  because  his  claim  was  nothing  but  a  use  upon  a  use. 

Mr.  Spence  and  Mr.  Digby  cite  the  following  remark  of  Coke  in 
Foord  V.  Hoskins,'  as  showing  that  chancery  had  taken  jurisdiction 
of  the  use  upon  a  use  as  early  as  1615:  "It  cestuy  que  use  deares 
thefeofees  to  make  an  estate  over  and  they  so  to  do  refuse,  for  this 
refusal  an  action  on  the  case  heth  not,  because  for  this  he  hath  his 
proper  remedy  by  a  subpoena  in  Chancery."  "It  seems,"  says 
Mr.  Digby,  "that  this  could  only  apply  to  a  use  upon  a  use."* 
But  if  the  cestuy  que  use  here  referred  to  were  the  second  cestuy,  he 
would  not  proceed  against  the  feoffees,  for  the  Statute  of  Uses 
would  have  already  transferred  the  legal  estate  from  them  to  the 
first  cestuy.  It  would  seem  that  Coke  was  merely  referring  to  the 
old  and  familiar  relation  of  cestuy  que  use  and  feoffees  to  use  as  an 
analogy  for  the  case  before  him,  wUch  was  an  action  on  the  case 
by  a  a>py-holder  against  the  lord  for  not  admitting  him. 

The  earliest  reported  instance  in  which  a  use  upon  a  use  was 
supported  as  a  trust  seems  to  have  been  Sambach  v.  Datton,  in 
1634,  thus  briefly  reported  in  Tothill:*  "Because  one  use  cannot 
be  raised  out  of  another,  yet  ordered,  and  the  defendant  ordered 
to  passe  according  to  the  intent."  The  conveyance  in  this  case 
was  probably  gratuitous.  For  in  the  "Compleat  Attorney,"  pub- 
lished in  1666,  this  distinction  is  taken:  "If  I,  without  any  con< 
sideration,  baigain  and  sell  my  land  by  indenture,  to  one  and  his 
heirs,  to  the  use  of  another  and  his  heirs  (which  is  a  use  upon  a 
use),  it  seems  the  court  will  order  this.  But  if  it  was  in  comudera- 
tion  of  money  by  him  paid,  here  (it  seems)  the  express  use  is  void, 
both  in  law  and  equity." '  On  the  next  page  of  this  same  book  the 

>  a  RoUe,  105.   See  alto  Ciomptoii,  Courts,  58,  S9- 
'  Moore,  761,  pi.  1054. 
'  a  Bulatr.  336,  337. 

*  Digby,  Prop.,  3d  ed.,  3*8.    See  i  Spence,  Eq.  Juri^.,  491. 
■  Page  1S8;  s.  c.  Shq>.  Touch.  507. 

*  Page  365,   Compare  pagea  507  aUo  and  510  of  Sh^.  Touch. 
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facts  of  Tyirel's  Case  are  summarized  with  the  addition:  "Nor  is 
there,  as  it  seems,  any  relief  for  her  [the  second  cestuy  que  use]  ia 
this  court  in  a  way  of  equity,  because  of  the  consideration  paid; 
but  if  there  was  no  consideration,  on  the  contrary,  TothiU,  188." 
As  late  as  1668,  in  Ash  v.  Gallen,*  a  chancery  case,  it  was  thought 
to  be  a  debatable  question  whether  on  a  bargain  and  sale  for  money 
to  A.  to  the  use  of  B.,  a  trust  would  arise  for  B.  Even  in  the  eight- 
eenth century,  nearly  two  hundred  years,  that  is,  after  the  Statute 
of  Uses,  Chief  Baron  Gilbert  states  the  general  rule  that  a  bargain 
and  sale  to  A.  to  the  use  of  B.  gives  6.  a  chancery  trust  with  this 
qualification:  "Quare  tamen,  if  the  consideration  moves  from  A."  * 
In  the  light  of  the  preceding  authorities,  Losb  Hasdwicee's  oft 
quoted  remark  that  the  Statute  of  Uses  had  no  other  effect  than 
to  add  three  words  to  a  conveyance  must  be  admitted  to  be  mis- 
leading. LosD  Hasdwicke  himself,  some  thirty  years  afterwards, 
in  Bw^inghamshire  v.  Drury,*  put  the  matter  much  more  justly: 
"As  property  stood  at  the  time  of  the  statute,  personal  estate  was  - 
of  little  or  trifliDg  value;  copyholds  had  hardly  then  acquired  their 
full  strength,  trusts  of  estates  in  land  did  not  arise  till  many  years 
after  (I  wonder  how  they  ever  happened  to  do  so)."  The  modem 
pasdve  trust  seems  to  have  arisen  for  substantially  the  same  reasons 
which  gave  rise  to  the  andent  use.  The  spectacle  of  one  retaining 
for  himself  a  legal  title,  which  he  had  received  on  the  faith  that 
he  would  hold  it  for  the  benefit  of  another,  was  so  shocking  to  the 
sense  of  natural  justice  that  the  chancellor  at  length  compelled  the 
faithless  legal  owner  to  perform  his  agreement. 

»  I  Ch.  Cm.  114. 

'  Gflbeit,  Uses,  161.  But  in  1700  the  UmitatitHi  of  a  use  upon  a  use  seems  to  have 
been  oae  of  the  i^ulsr  modes  of  creating  a  trust.  Symson  >.  Turner,  i  Eq.  Cas.  Abr. 
383.  Tbt  novelty  of  tlie  doctrine  b  indicated,  liowever,  liy  Uie  tact  that,  even  in  1715, 
in  Daw  >.  Nevl>orough,  Comyns,  341,  tlie  oouit,  after  saying  that  the  case  wu  one  of  a 
use  upon  a  use,  which  was  not  allowed  by  the  rules  of  law,  thought  it  w(»th  while  to 
add:  "Batitnoowallowedby  way  of  trust  in  a  court  <rf  equity." 

*  a  Edea,  65. 
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LECTURE  XXn. 
SPECmC  PERFORMANCE  OF  CONTRACTS.' 

English  and  American  lawyeis  are  so  familiar  with  the  jurisdic- 
tion of  equity  in  enforcing  the  q>ecific  performance  of  contracts, 
that  it  probably  occurs  to  very  few  of  them  that  there  is  anything 
extraordinary  in  this  remedy  of  the  courts  of  chancery.  The  doc- 
trine  of  q>ecific  performance  is,  however,  one  of  the  paradoxes  of 
legal  history.  Only  in  the  United  States  and  the  British  Empire, 
the  two  countries  in  which  popular  government  has  attained  its 
highest  development,  is  it  permitted  so  far  to  invade  the  liberty  of 
the  individual  as  to  compel  him  specifically  to  perform  his  con- 
tracts upon  pain  of  imprisonment.  "Nemo  potest  prascise  cogi  ad 
factum,"  was  a  ruleof  the  Roman  law.  In  France,  Germany,  and  pre- 
smnably  in  the  other  European  States,  pecuniary  compensation  is 
the  sole  remedy  for  a  breach  of  contract.' 

Even  in  England  the  practice  of  the  chancellors  met  with  strenu- 
ous exposition  from  the  common-law  judges,  and  was  finally  estab- 
lished  only  at  a  ix>mparatively  late  period.  Mr.  Spence,  it  is  true, 
has  expressed  the  opinion,  to  which  Lord  Justice  Fky  has  added 
the  weight  of  his  authority,*  that  "bills  for  specific  performance  of 
contracts  for  the  sale  of  land  are  amongst  the  earliest  that  are  re- 
corded in  the  court  of  chancery."  *  But  this  opinion  would  seem  to 
be  erroneous.  In  its  suf^rt  these  eminent  writers  dte  a  case  of 
the  time  of  Richard  11.*  (1377-1399).  The  bill  alleged  that  the  plain- 
tiff, trusting  in  the  defendant's  pnmiise  to  convey  certain  land  to 
him,  had  paid  out  m<Hiey  b  traveling  to  London  and  consulting 
coimsel,  and  prayed  for  a  subpama  to  compel  the  defendant  to  an- 
swer of  his  "discdt."  There  is  no  allusion  to  specific  performance; 
the  bill  sounds  in  tort  rather  than  in  omtract;  and  its  object  was, 
in  all  probability,  not  q)ecific  performance  but  reimbursement  for 

>  Rei^rnited  by  pennisaiaa  from  "  GtecD  Bag,"  vol.  1.  p.  16. 
*  Try,  Spedfic  Ferionnance,  3d  ed.,  3. 

'  Ibid.,  8.  '  t  SpcDce,  Eq.  Juilq).  645. 

'  aC«l.Ch.n.  Two  Biaiilwawes  are  reported:  i  Cal.Ch.XLI.and  Y.B.8Ed.rV. 
4,  pi.  II.    The  other  authiKities  dted  by  Mr.  Spence  are  cases  of  uses. 
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the  ezpaises  incurred.  Indeed,  this  probability  beoHnes  ahnost 
a  certainty  when  it  is  Temembered  that  equity  at  this  time  gave  do 
relief  even  against  feofFees  to  uses  who  refused  to  convey  to  their 
cestvit  que  tuent,  and  that  the  conunon  law  gave  no  action  for  dam- 
ages for  the  breach  of  a  parol  promise. 

It  is  probable  that  the  willingness  of  equity  to  give  pecuniary 
relief  upon  pard  jHt»nises  hastened  the  development  of  the  action  of 
assumpsit.  Faikfax,  J.,  in  1481,  advised  pleaders  to  pay  more 
attention  to  actions  on  the  case,  and  thereby  riiminUTi  the  resort  to 
dianceiy;  >  and  Fnnsux,  C.  J.,  remarked,  in  1505,  after  that  advice 
had  been  followed  and  sanctioned  by  the  a)urts,  that  it  was  no 
longer  necessary  to  sue  a  subpasna  in  such  cases.* 

Brooke,  in  his  "Abridgment,"  adds  to  this  remark  of  Fineux, 
C.  J.:  "But  note  that  he  shall  have  only  damages  by  this  [action 
<»i  the  case],  but  by  subpoma  the  chancellor  may  a>mpet  him  to  ex- 
ecute the  estate  or  imprison  turn  ut  dicUur. " '  Brooke  died  in  1558. 
This  note  by  him  and  the  following  meagre  report  of  a  case  in  1547  * 
—  "  It  is  ordered  that  the  defendant  and  his  wife  shall  make  an  abso- 
lute assurance  for  the  extinguishment  of  her  right  in  the  lands,"  if, 
indeed,  this  can  be  said  to  be  in  point  —  seem  to  be  the  earliest 
allwdons  to  the  equitable  doctrine  of  q)ecific  performance.  Against 
these  should  be  set  the  statement  of  Dyes,  J.,  in  1557:'  "And  no 
subpema  will  lie  for  her  [the  covenantee],  as  for  a  cestui  que  use,  to 
compel  Sir  A.  [the  covenantor]  to  execute  the  estate  .  .  .  because 
she  has  her  remedy  at  conunon  law,  by  action  of  covenant." 

In  the  rdgn  of  Elizabeth,  however,  there  are  several  reported 
cases  in  which  specific  performance  of  contracts  was  decreed.* 

There  wwe  many  ^milar  decrees  in  the  reign  of  James  I.,  one  of 
which,  according  to  Tothill,  was  "by  the  judge's  advicx."  '  This  is, 
possibly,  an  error  of  the  reporter.  At  all  events,  the  hostility  of  the 
oommon-law  jw^es  to  the  jurisdiction  of  equity  over  contracts  was 
very  plainly  caressed,  two  years  later,  in  Gollen  v.  Bacon'  by  Flem- 
ing, C.  J.:  "If  one  doth  promise  for  to  give  me  a  horse  for  30  shil- 

■  Y.  B.  11  Ed.  IV.  13,  pL  6.  *  Y.  B.  >i  Hen.  Vn.  41,  pi.  66. 

■  Bio.  Abi.  Act.  aa  Case,  pi.  71.  '  CMin^ton  v.  HumphKr,  Toth.  14. 

*  WlngGekl  *.  Littleton,  D7.  i6a  a. 

*  Pope  f.  iSaaoa  (1560),  Toth.  3;  Hnugafiml  t.  Huttoo  (1569).  Toth.  61;  Fostfr 
t.  Eltoohead  (isSa),  Toth.  4;  Kempe  ■.  Pmlma  (1594)1  Toth.  14;  King  f.  Reyndds 
(1597),  Ch.  Gas.  Ch.  43;  Bceston  e.  Langford  (1598),  Toth.  14. 

I  Ttuockmortoii «.  Throckmorton  (1609),  Toth.  4.  '.  i  Bulit  ii3. 
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lings,  afterwards  he  doth  not  perform  this;  I  am  not  in  this  case  to 
go  and  sue  in  chancery  for  my  remedy,  but  at  the  common  law,  by 
an  action  on  the  case  for  a  breach  of  promise,  and  so  to  recover 
damages;  and  this  is  the  proper  remedy,  and  the  common  law  war- 
rants only  a  remedy  at  the  common  law;  and  if  the  law  be  so  in 
the  case  of  a  horse,  a  mvUo  fortiori  it  shall  be  so  in  case  of  a  promise 
to  make  an  assurance  of  his  land  upon  good  consderation,  and  doth 
not  perfonn  it,  be  is  not  to  sue  in  chancery  for  this,  but  at  the 
common  law,  which  is  most  proper."  Choke,  J.,  and  Yelverton, 
J.,  agreed  herein  with  the  Chief  Justice,  who  added:  "There  are 
too  many  causes  drawn  into  chancery  to  be  relieved  there,  which 
are  more  fit  to  be  detennined  by  trial  at  the  common  law,  the  same 
being  the  most  indifferent  trial,  by  a  jury  of  twelve  men."  As  might 
be  supposed,  the  most  determined  opponent  of  this  new  encroach- 
ment of  equity  tqran  the  common  law  was  LosD  Coke.  In  Bromage 
V.  Genning  •  the  plaintiff  ^plied  to  the  King's  Bench  for  a  prohibi- 
tion against  a  suit  for  specific  performance  of  a  lease  brought 
against  him  in  the  Marches  of  Wales,  on  the  ground  that  Genning's 
proper  remedy  was  an  action  at  law.  Sergeant  Harris,  in  reply, 
urged  that  the  object  of  the  suit  was  not  the  recovery  of  damages  but 
the  execution  of  the  lease,  and  that  this  was  regularly  done  in  chan- 
cery. Coke,  C.  J.,  Doddridge  and  Houghton,  JJ.;  "Without 
doubt  a  court  of  equity  ought  not  to  do  so,  for  then  to  what  pur- 
pose is  the  action  on  the  case  and  covenant ;  and  Coke  said  that  this 
would  subvert  the  intent  of  the  covenantor,  since  he  intended  to 
have  his  election  to  pay  damages  or  to  make  the  lease,  and  they 
would  compel  him  to  make  the  lease  against  his  will;  and  so  it  is  if 
a  man  binds  himself  in  an  obligation  to  enfeoff  another,  he  cannot  be 
compelled  to  make  the  feofbient." 

Sergeant  Harris  then  confessed  that  he  acted  in  the  matter 
against  his  conscience,  and  the  court  accordingly  granted  the  pro- 
hibition. This  was  in  1616,  the  year  of  the  memorable  contest  be- 
tween LoKD  CoEE  and  Losd  Ellesuere  as  to  the  power  of  equity 
to  restnun  the  execution  of  a  common-law  judgment  obtained  by 
fraud.  LOKD  COEE  was  alike  unsuccessful  in  this  contest,  and  in  his 
attempt  to  che<^  the  jurisdiction  of  equity  in  mattes  of  contract 
The  r^t  of  equi^  to  enforce  specific  performance,  where  damages  at 
law  would  be  an  inadequate  remedy,  has  never  since  been  questioned. 

'  I  Rolle,  R.  368. 
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It  seems  to  liave  been  a  OHnmoa  (pinion  in  early  times  that  a 
court  of  equity  would  £^ve  no  asastance  against  a  purchaser  for 
value  without  notice.* 

But,  in  Phillips  v.  Phillips  *  (1861),  which  at  once  became,  and 
has  since  continued  to  be,  the  leading  authority  upon  this  subject, 
this  doctrine,  which  Mr.  Sugden  strenuously  defended  to  the  last,* 
was  definitively  rejected.  Losn  Westbuby,  in  his  opinion,  ar- 
ranged the  cases  in  which  the  plea  of  purchase  for  value  would 
be  a  bar  to  equitable  relief  in  three  classes:  (i)  When  an  appli- 
cation is  made  to  the  auxiliary  jurisdiction  of  the  court.  As  illus- 
trations under  this  class  were  mentioned  bills  for  discovery  and  bills 
for  the  surrender  of  title-deeds  belonging  to  the  plaintiff.  (3) 
Where  one  who  purchased  on  equitable  interest  in  pn^ierty,  with- 
out notice  of  a  prior  equitable  incumbrance  of  the  plaintiff,  has 
subsequently  got  in  the  outstanding  legal  title.  This  was  the 
doctrine  of  fobulo  m  naufragio.  (3)  When  a  plaintiff  seeks  to 
charge  a  purchaser  with  "an  equity  as  distinguished  from  an  equi- 
table estate,  as,  for  example,  an  equity  to  set  aside  a  deed  for 
fraud,  or  to  correct  it  for  mistake."  On  the  other  hand,  to  a  bill  in- 
voking the  concurrent  or  exclusive  jurisdiction  of  equity  against  a 
subsequent  equitable  incumbrancer,  purchase  for  value  without 
notice  would  be  no  defense. 

It  will  be  noticed  that  one  common  case  of  protection  to  a  pur- 
chaser, namely,  where  one  buys  a  legal  title  from  a  misconductii^ 
trustee  without  notice  of  the  trust,  does  not  come  within  any  of 
Lord  Westbubv's  three  classes.  Furthermore,  the  discrimina- 
tion in  his  third  class  between  an  equity  and  an  equitable  estate 

'  Reprinted  by  permuakxi  from  the  Huvud  Law  Revleir  tor  Af«Q,  18S7;  with 
nuuMiaciipt  addition!  by  the  Author. 

•  StAi^iope  *.  Veiney,  1  Eden,  81, 85,  pa  Lou>  Henley;  Jemid  «.  Saunders,  2  Vea. 
jT.454,peiLou]LoucBB(novGB;  Wallwynt.Lee.gVes.  a4,perLou>Eu>0N;  Payne 
f.  Conqiton,  1  Y.  &  C.  Ex.  457,  per  Losd  Abingbk;  Attoniey-Geaeral  >.  Wilkins,  17 
Beav.  385,  per  Su  Jobm  Roully;  Gomm  *.  Pttrott,  3  C.  6.  m.  s.  47- 

'  4  D.,  F.,  &  J.  ao8.  <  Sugden,  V.  it  P.,  14th  ed.,  791-798. 
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is  an  unfortunate  one,  for  two  reasons.  In  the  first  place  it  is  an 
attempted  distinction  between  convertible  tenns.  Every  equity 
attaching  to  property  is  an  equitable  estate.  Tlie  equity  of  a  de< 
frauded  vendor  is  no  less  an  equitable  estate  than  the  interest  of 
cestui  que  trust.  Indeed,  the  fraudulent  vendee  is  constantly  called 
a  constructive  trustee.  Secondly,  this  distinction  has  led  to  a  mis- 
conception as  to  Lord  Westbuky's  real  opinion.  He  has  been 
thought  to  include  in  his  third  class  all  purchasers,  even  those  who 
have  not  acquired  from  the  fraudulent  vendee  the  title  of  the  de- 
frauded vendor; '  and  yet  it  is  quite  clear  that  he  would  have  pro- 
tected those  purchasers  only  who  had  completed  their  purchase.* 

By  far  the  most  satisfactory  discussion  of  this  subject  is  con- 
tained in  Mr.  Langdell's  "Sununaiy  of  Equity  Fleadii^."  The 
conclusions  of  the  learned  author  coincide  in  the  main,  save  as 
to  the  doctrine  of  tabula  in  naufragto,  with  those  of  Lobd  West- 
BX7SY.  But  he  has  explained,  with  great  clearness,  the  rationale 
of  the  doctrine  of  purchase  for  value  without  notice.  Mr.  Lang- 
dell,  however,  it  is  hardly  necessary  to  say,  was  dealing  primarily 
with  the  subject  of  equity  pleading.  His  examination  of  this  doc- 
trine as  a  part  of  the  law  of  property  was  incidental  and  professedly 
incomplete.  Any  discrepancies,  therefore,  that  may  serai  to  exist 
between  his  views  and  those  of  the  present  writer  may  be  attrib- 
uted, with  possibly  one  or  two  exceptions,  to  an  extension  of  the 
principles  stated  in  the  "Summary,"  rather  than  to  any  real  diver- 
gence of  opinion. 

The  principle  as  to  purchase  for  value,  which  it  is  the  object 
of  these  pj^es  to  justify,  may  be  concisely  stated  as  follows:  A 
court  of  equity  will  not  deprive  a  defendant  of  any  right  of  prop- 
erty, whether  legal  or  equitable,  for  which  he  has  given  value  with- 

>  3  White  &  Tudor,  L.  C.  Eq.,  6th  ed.,  aj;  H«.ynes,  Defense  of  Furchaie,  Chap,  m. 
See  also  Cave  ».  Cave,  15  Ch.  D.  639, 647-649,  per  Fky,  J.;  Erneat  »,  Vivian,  33  L.  J. 
Ch.  513,  J19,  per  KraOEKSLBV,  V.  C. 

*  Id  Eyre  v.  Buimeater,  10  H.  L.  C.  go,  H.  made  a  legal  mortgage  to  A.,  and  then, 
EuppresaingA.'amortgage,  mortgaged  the  property  to  B.  B.  having  aubiequently  dis- 
covered A.'s  mortgage,  M.,  by  fraudulent  representations,  induced  A.  to  teconvey  to 
.  himself.  No  further  conveyance  was  made  to  B.  In  a  contest  betwem  A.  and  B.,  A. 
prevailed.  Lokd  Westbusv  said,  p.  104;  "If  B.  bad  advanced  money  to  M.  on  the 
faith  of  the  release  and  M.'s  actual  posKSsiiHi  of  it,  but  without  taking  a  conveyance,  he 
might  have  had  a  lieu  on  the  deed  itself;  but,  this  interest  hdag  equitable  only,  would 
still,  in  my  (pinion,  have  been  subject  to  the  superior  equity  of  A."  This  was  said  five 
montht  after  the  decision  in  PhUlipa  t.  Phillips. 
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out  DOticx  of  the  j>taintiff's  eguit^,  nor  of  any  other  anmnon-Uv 
light  acquired  as  an  incident  of  bis  purchase.  In  all  other  cases  the 
circumstance  of  innocent  purchase  is  a  fact  of  no  legal  significance. 

The  rule  just  given  is  simply  an  application  of  that  comprehen- 
sive priBciple  which  lies  at  the  foundation  of  constructive  trusts 
and  other  equitable  obligations  created  by  operation  of  law  (in- 
cluding implied  or  quasi  contracts,  which  are  really  equitable  lia- 
bilities, upon  which  the  common  law  assumes  to  give  a  remedy), 
namely,  that  a  court  of  equity  will  compel  the  surrender  of  an 
advantage  by  a  defendant  whenever,  but  only  whenever,  upon 
grounds  of  obvioiis  justice,  it  is  unconscientious  for  him  to  retain 
it  at  another's  e]q>ense.  Indeed,  it  is  not  too  much  to  say  that 
the  purchaser  of  a  title  from  one  who  holds  it  subject  to  an  equity 
is  always  charged,  if  chargeable  at  all,  as  a  constructive  trustee. 
If  he  acquired  the  title  with  notice  of  another's  equity  his  acquisi- 
tion was  dishonest,  and  he  must,  of  course,  surrender  it.  If  he 
gave  no  value,  though  his  acquisition  was  honest,  his  retention 
of  the  title,  after  knowledge  of  the  equity,  is  plainly  dishonest.' 
If  he  gave  value,  and  had  no  notice  of  the  equity,  it  is  eminently 
just  for  him  to  keep  what  he  has  got. 

[  It  will  be  convaiient  to  discuss,  separately,  the  three  classes  of 
ri^ts,  before-mentioned,  which  a  defendant  may  have  acquired, 
namely:  (i)  legal  rights  of  property,  (2)  equitable  rights  of  prop- 
erty, and  (3)  otter  common-law  rights,  and  then  to  consider  the  cases 
where  the  defendant  derives  no  benefit  from  the  circumstance  that 
he  is  an  innocent  purchaser;  and,  finally,  to  examine  the  so^alled 
doctrine  of  tabula  in  naufragio. 

I.  The  typical  case_of  protection  of  an  innocent  purchaser  is 
the  case  where  the  defendant  has  bought  a  legal  title  from  a  fraud; 
ulent  trustee  or  vendee.*  No  distinction  is  to  be  made  between 
the  purchaser  of  land  and  the  purchaser  of  a  chattel.'    Nor  is  it 

]  It  it  StHiletiiilM  taid  that  •  volunteer  has  constructive  notice  of  prior  equities, 
IBut  thii  ia  a  perversion  of  the  teitn  notice.  If  a  volunteer  should,  before  actual  notice 
krf  any  equity,  ditpott  of  the  title  by  gift,  nutly  no  claim  could  properly  be  made  against 
Uiim.  Yet,  if  he  bad  constructive  notice,  he  would  be  liable  for  a  wrong  analogous  to  a 
WKsdi  of  tnist.  If,  again,  a  dtwiee  should  sell  the  property,  and  subseqitently  buy  it 
pack,  he  could  keep  the  pn^>erty,  though  he  would  have  to  account  for  the  proceeds  of 

his  sale;  whereas,  if  he  had  constructive  notice,  he  oould  not  keep  the  property.    Ames, 

Cas.  on  Trusts,  sja. 

*  Filcber*.  Rawlins,  7  Cb.  359;  Ames,  €aa.  oaTruata,  sS'iH- 

*  White  •.  Garden,  10  C.  B.  gig;  Kingsfoid  «.  Merry,  11  Ex.  577;  The  Hotlock,  3 
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essential  that  the  innocent  purchaser  obtain  the  entire  legal  interest 
in  the  property,  either  in  quantity  or  duration.  The  purchaser  of 
an  aliquot  part  of  the  estate,  the  grantee  for  value  of  a  rent  charge,* 
or  the  lessee  for  value,*  may  kegn.  .ths  ™terMt  actually  acquired 
from  the  fraudulent  legal  owner. 

Closely  akin  to  a  lessee's  right  is  the  interest  of  a  pledgee.  His 
right  is  a  legal  right  in  rem,  and  fundamentally  different  from  the 
lien  of  an  equitable  incumbrancer,  which  is  a  right  in  personam. 
The  innocent  pledgee  of  a  chattel  may,  therefore,  retain  his  pledge 
until  the  claim  thereby  secured  is  satisfied.*  A  pledge  of  title- 
deeds  is  as  effectual  as  a  pledge  of  any  otber  chattel.  Title-deeds  are, 
it  is  true,  so  far  an  accessory  of  the  title  to  the  land  as  to  pass  with  it 
to  the  grantee,  although  not  mentioned  in  the  deed  of  conveyance.* 
But  they  are  not  inseparably  attached  to  the  title.  The  owner  of 
the  land  may  sevef  them,  if  he  will,  and  dispose  of  them  as  chattels.* 
If,  therefore,  the  owner  of  land,  after  creating  an  equitable  incum- 
brance in  favor  of  A.,  should  subsequently  give  C.  an  equitable 
mortgage  by  a  deposit  of  the  title-deeds,  A.  could  not  compel  the 

Pr.  D.  143.  Tie  fact  that  a  ddCrauded  rendof  of  a  chattel  h  allowed  to  nwunfin  trover 
against  the  fiauduleat  vendee  has  gjven  a  certain  cimtaicy  to  the  opinioD  that  the  pn>- 
tection  of  an  innocent  purchaser  of  a  chattel  is  due  to  the  principle  of  equitaUe  cstCf^ieL 
Sec  Moyce  >.  Newington,  4  Q.  B.  31,  35,  per  CocKBtnM,  C.  J.  IJndsay  *.  Cundy,  3 
App.  Caa-,  shows  the  fallacy  of  this  <^Qioa.  In  that  case,  B.,  tiatidulcntly  pietentUng 
that  he  was  buying  for  M.,  induced  A.  to  consent  to  the  sale  to  M.,  and  to  deliver  the 
goods  to  himself.  B.  then  sold  to  C,  an  mnocent  purchaaer.  A.  prevailed  against  C, 
because  the  title  had  never  passed  from  him.  And  yet  there  was  as  strong  a  basis  for 
estoppel  in  this  case  as  m  those  where  the  fraudulent  vendee  acquires  a  defeasible  title. 
See  in  confirmation  of  this  Baehr  t.  Claik,  83  la.  313,  41)  N.  W.  R.  840,  where  a 
bona  fith  purchaser  from  one  who  by  fraud  obtained  possession,  but  not  title,  was 
not  pfDteOed.  To  the  same  effect,  Rohrbough  1.  Lec^wld,  68  Tei.  154, 4  S.  W.  R.  460. 
In  truth,  the  fraudulent  vendee  who  gets  the  title  is  a  constructive  trustee,  and  the  ao 
tion  of  trover  against  him  presents  the  anomaly  of  a  bill  in  equity  In  a  court  of  commtm 
law. 

»  Y.  B.  14  Hen.  VIII.  4,  pl.  Si  Caa.  on  Trusts,  s»8,  s.  c 

*  Wood  ».  Reignold,  Cro.  El.  765,  854;  ToUes's  App.  31  W.  N.  (Pa.)  r. 

■  Pease«.Qoahac,L.R.,  iP.  C.  119;  Babcock*.Law30D,4Q.  B.D.  394,5Q.B.D. 
284;  Joseph  F.  Lyons,  15  Q.  B.  D.  iSo;  Hallaa  f.  Rirfiinaoa,  15  Q.  B.  D.  188;  Higgins  %. 
Lodge,  68  Ud.  sag. 

•  Cofunger,  Title-Deeds,  3. 

■  Copbiger,  Title-Deeds,  4;  Barton  p.  Gainer,  3  H.  &  N.  387,  388.  See  also  the 
analogous  cases  of  severanoe,  by  an  oUigee,  of  the  document  fnun  the  obligation. 
Chadwick  «.  Sprite,  Cro.  EI.  811;  MaDory  e.  Lane,  Cro.  Jac.  341;  1  Roll.  Abr.  41 
[G.^I;  Gibson  v.Overbwy,rU.&W.5S5;  Barton*.  Gainer,  3  H.&N.  387;  Runmiens 
s.  Hare,  i  Ex.  D.  169. 
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surrender  of  the  deeds  by  C,  if  the  latter  had  no  notice  of  the  prior 
incumbrance.*  Nor  has  the  Judicature  Act  affected  the  rights  of 
such  a  pledgee.* 

An  honest_pufchaser  will,  furthermore,  be  protected,  although 
he  did  not  obtain  the  legal  title  at  the  time  of  his  purchase,  if  he 
did  acquire  at  that  time  an  irrevocable  power  of  obtaining  the  legal 
Utle  upon  the  perf onnance  of  some  condition,'and  that  too,  although, 
before  performance  of  the  condition,  he  received  notice  of  the  prior 
equitable  claim.  Thus,  if  a  trustee,  in  violation  of  his  duty,  ^ould 
sell  the  trust  property  to  one  who  had  no  notice  of  the  trust,  and 
should  deliver  the  deed  in  escrow,  the  defrauded  cestui  que  trust 
could  not  restrain  the  innocent  purchaser  from  performing  the 
condition,  nor  could  he  obtain  any  relief  against  him  after  he  had 
acquired  the  title.'  On  the  same  principle  one  who  acquired  at ' 
the  time  of  his  purchase  an  irrevocable  pow^  of  obtaining  the 
legal  title  upon  the  performance  of  some  act  by  a  third  party,  which 
that  party  is  in  duty  bound  to  perform,  will  be  as  fully  protected  as  if 
he  had  acquired  the  title  itself  at  the  time  of  his  purchase.  Hume  v. 
Dison  *  is  a  case  in  point.  The  owner  of  land  subject  to  a  ven- 
dor's lien  sold  it  to  an  innocent  purchaser;  but,  under  the  law  of 
the  State,  the  deed  failed  to  convey  the  legal  title,  for  the  reason 
that  the  officer  who  took  the  acknowledgment  of  the  deed  foi^t 
to  sign  his  name  thereto.  He  subsequently  signed  the  deed,  but 
after  the  grantee  had  notice  of  the  lien.  The  purchaser  was  pro- 
tected. Another  illustration  is  furnished  by  Dodds  v.  Hills.*  A 
trustee  of  shares  in  a  company  wrongfully  pledged  them,  trans- 
ferred the  certificates,  and  executed  a  power  to  the  innocent  lender 
to  register  himself  as  owner  of  the  shares.  The  transfer  was  regis- 
tered after  the  lender  was  informed  of  the  breach  of  trust.  Wood, 
V.  C,  refused  to  deprive  the  lender  of  his  security.  There  are 
similar  decisions  in  Scotland  and  in  this  country.' 

•  Joyce  »,  De  Moleyns,  1  J,  &  Lat  374;  Thorpe  •.  Holdsworth,  7  Eq.  139.  Sm 
John  Rowlly's  dedaicm  in  Newton  •.  Newton,  6  Eq.  135,  is,  therefore,  not  to  be  sup- 
ported. See  further,  a.  c.  tm  apptai,  4  Ch.  143;  Stsckhouse  v.  Coimtesa  of  Jersey,  t 
3.  &  H.  7>i. 

■  Re  MorgM),  18  Ch.  DIr.  93. 

•  Dodds  «.  BOH*,  1 B.  ft  M.  434, 417.  pet  Wood,  V.  C. 

*  37  Ob- St.  66.   See  also  Buck  1.  Winn,  it  B.  Mm.  310, 313. 

*  a  H.  ft  M.  494. 

■  Rcdfeani  *.  Femer,  i  Dow.  50;  Bunu  >.  Utwrie's  Trustees  (Scotdi),  a  D.  1348; 
Brewster  v.  Shne,  43  C«l.  139;  Thompson  >.  ToUnd,  48  Cal.  iii;  Winter  >.  Bdmont. 
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If  the  reasons  suggested  for  protecting  the  purchaser  of  shares 
in  a  company  are  sound,  they  would  seem  to  furnish  a  solution 
of  the  vexed  question  as  to  the  rights  of  the  innocent  purchaser 
of  a  chose  in  action  from  one  who  held  it  subject  to  what  are  called 
'  latent  qualities,  *.  «.,  equities  in  favor  of  any  person  other  than 
the  obligor;  for  no  solid  distinction  can  be  drawn  between  a  trans- 
feree of  shares,  with  a  power  to  register  himself  as  owner,  and  an 
ass^ee  for  value  of  a  chose  in  action.  The  so-called  assignee  is 
not  properly  an  assignee,  «.  e.,  successor,  byt  an  attorney  with  a 
^wer  to  collect  or  dispose  of  the  claim  for  his  own  use.  He  corre- 
sponds to  the  Roman  procurator  in  rem  suam.  Both  in  the  Roman 
and  the  Teutonic  systems  of  law  a  contract  was  conceived  of  as  a 
strictly  personal  relation.  It  was  as  impossible  for  the  obligee  to 
substitute  another  in  his  place  as  it  woidd  have  been  for  him  to 
change  any  other  term  of  the  obUgation.  This  conception,  rather 
than  the  doctrine  of  maintenance,  is  the  source  of  the  rule  that  a 
chose  in  action  is  not  assignable.  In  i  Lilly's  Abr.,  103,  it  is  said: 
"A  statute  merchant,  or  staple,  or  bond,  etc.,  cannot  be  assigned 
over  to  another  so  as  to  vest  an  interest  whereby  the  assignee  may 
sue  in  his  own  name,  but  they  are  every  day  transferred  by  letter 
of  attorney,  etc.    Mich.,  32  Car.  B.  R."  ^    It  was  a  consequence  of 

53  C&l.  418;  Atkinioo  e.  AtUnaoD,  S  All.  15;  McNdl  t.  Ttath  Buk,  46  N.  Y.  335. 
In  Dodds  t.  Hills,  it  will  be  ooticed,  the  lender  wu  able  U>  complete  hii  title  under  tbe 
power  without  further  uaiitance  from  the  delinquent  tnutee.  If  the  lender  required 
tbe  petfomuDce  of  some  further  tct  on  the  put  at  the  trustee  in  order  to  complete  hla 
title,  and  if  before  such  perionnance  he  received  notice  of  the  trust,  the  Ion  would  foD 
upon  himi  for  In  tbe  cue  nipposed  be  could  not  obtftin  the  title  without  nuUng  him- 
(clf  a  party  to  the  continuance  of  tbe  breach  of  trust.  Ortigoea  ».  Brown  (47  L.  J.  Ch. 
16S)  was  decided  In  favor  of  a  defrauded  pledgor  upon  this  distinction. 

*  See  1  Spence,  Eq.  Jur.  850;  FoUodi,  Contracts,  106;  t  BL  Com.  44a.  The  wrong 
of  maintenance  lay  b  executing  and  cxCTcising  the  power  of  attorney.  Tbe  dutinction 
was  establi^ied  at  an  early  pei^,  that  tbe  giant  of  a  power  of  atbaney  to  a  creditbi 
was  not  maintenance,  while  a  similar  grant  to  a  purchaaci  01  dooee  was  maintenance. 

54  Hen.  VI.  30-iS;  37  Hen.  VI.  13-3;  15  Hen.  VH.  1-3;  South  ».  Marsb  dspo),  3 
Leon.  334;  Harvey  >.  Beekman  (i6oa),  Noy,  ji.  As  late  as  1667-1673  tbe  same  dis- 
tinctioD  prevailed  also  in  equity.  "The  Lttd  Keeper  Bridgman  will  not  protect  tbe 
as^gnment  of  any  chose  in  action  unless  in  satisfaction  of  some  debt  due  to  the  as- 
signee; but  not  when  tbe  debt  or  chose  in  action  is  asagned  to  (Me  to  whom  tbe  as- 
signor owes  nothing  precedent,  so  that  tbe  assignment  is  voluntary  or  for  money  then 
given."  Freem.  C.  C.  145.  See  Chadwick  ■.  Sprite,  Cro.  El.  811.  In  Penaon  f. 
Hickbed,  Cro.  El.  170  (33  Q.)  an  objection  was  made  by  counsel  that  "  this  buying 
of  bills  of  dd>t  is  maintenance."  But  the  court  held  otherwise,  "for  it  is  usual 
amongst  merchants  to  make  exchange  of  money  for  bills  of  debt,  «f  e  contra.    And 
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the  as^gnor  continuing  the  legal  owner  of  the  obligation  that  he 
had  the  ability,  though  not  the  right,  to  destroy  the  assignee's  right 
under  the  power  of  attorney;  he  had  only  to  execute  a  release  of 
the  obligation,  which  would,  of  course,  be  a  bar  to  any  subsequent 
action  by  the  assignee,  in  the  assignor's  name,  against  the  obligor, 
even  though  the  latter  were  a  party  to  the  wrong.  Such  a  destruc- 
tion of  the  assignee's  right  would  be  a  tort,  and  a  court  of  equity 
would,  at  the  instance  of  the  assignee,  either  restrain  its  commisaiim 
or  compel  the  assignor  to  surrender  to  the  assignee  whatever  he 
had  collected  of  the  obligor.'  This  is  the  real  significance  of  the 
statements,  s(mietimes  made,  that  a  power,  though  revocable  at 
law,  is  irrevocable  in  equity,  and  that  a  chose  in  action  is  assignable 
in  equity,  although  not  assignable  at  law.*  In  the  absence  of  any 
actual  01  threatened  tort  the  assignee  of  a  chose  in  action  was 
entitled  to  no  relief  in  equity;  *  and  for  the  simple  reason  that  he 
could,  by  virtue  of  his  power  of  attorney,  enforce  payment  of  his 
claim  at  common  law.  Itjegqis  djgjtf,  lAwefore,  ttatj  even  though 
the  assi^ior-coffl&iitted  a  breach  of  trust  in  granting  to  the 
assignee  this  power  of  reducing  the  chose  in  action  to  possession, 
a  court  of  equity  ought  not  to  deprive  him  of  it,  if  acquired  by  hon- 
est purchase.  If  this  principle  is  sound  in  the  case  of  an  assignee 
wlxose  power  is  only  to  sue  in  the  name  of  the  assignor,  it  applies 
a  fortiori  in  favor  of  an  assignee,  who,  by  statute,  is  pennitted  to 
sue  in  his  own  name.  The  authorities  are,  however,  hopelessly 
irreconcilable.  In  England  the  assignee  finds  no  protection^  whether 
the  assignor  was  an  express  trustee,*  or  a  constructive  trustee,  e.  g., 

Gawdt,  J.  ttid  It  is  not  itujnteiunce  to  utiga  a  debt  wttli  &  lettei  of  attorney  to 
sue  foi  it,  except  it  be  ualgned  to  be  lecovered,  ud  the  paity  to  have  part  of  it." 
See  s.  c  4  Leon.  ^g.  In  Banow  e.  Gray,  Cio.  EI.  531  (jg  El.)  the  Court  held  that 
"  the  aatignineiit  of  a  debt  or  Kconiuance  to  a  stiangei  is  an  ill^al  and  vwd  con- 
tideiation;  but  to  assign  it  to  the  Une-tenant,  by  way  of  dischaige  of  his  land,  Is 
dearly  lawful."  See  Michael  a.  Carden,  i  ^n.  Ab.  zg6,  jit.  la;  Lodet  t.  Chesleyn, 
I  Sid.  311,  I  Eeb.  744. 

'  t.  Anington,  i  Hayw.  (N.  C.)  165. 

*  livenidge  «.  Broatfiient,  4  H.  &  N.  603,  610,  per  Haztdi,  B.;  Walker  v.  Ros- 
tion,  9  M.  ft  W.  411.  419.  per  Pakcx,  B.  See  Wood,  Inst.  aSs.  In  Cotdeioy'i 
Case,  Freem.  311,  FmcH,  L.  K.,  said:  "Although  such  a  note  »  not  Bsdgnable  m 
law,  yet  It  is  in  equity  when  there  is  a  valuable  consideration." 

*  Cator  «.  Burke,  i  Bro.  C  C.  434;  Hammond  v.  Messenger,  9  Sm.  317;  Hayward 
«.  Anderaon,  106  U.  S.  671;  Walker  v.  Brooks,  135  Mass.  041. 

*  Moore  v.  Jervis,  1  Coll.  60;  Btandon  •.  Brandon,  7  D.,  M.,  ft  G.  365;  Cory  *.  Eyre, 
I D.,  J.,  ft  S.  t49i  Ke  EuKfieso  Bank,  j  Ch.  358. 
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a  fraudulent  as^gnee.'  In  this  country,  on  the  other  hand,  as  also 
in  Scotland,*  the  assignee  is,  as  a  rule,  protected  from  all  latent 
^uiti^.'  (except,  of  course,  those  in  favor  of  the  obligor).  The 
English  rule  that  the  assignee  takes  subject  to  latent  equities  is 
followed  in  New  York;  *  but  a  qualification  is  made  in  favor  of  an 
as^gnee  whose  assignor  is  himself  an  assignee  under  a  written  as- 
signment procured  by  fraud.'  This  qualification  is  supposed  to  be 
an  illustration  of  the  principle  of  equitable  est<^pel.  But  an  es- 
toppel unplies  a  variance  between  the  real  and  the  apparent  fact. 
If,  however,  an  assignment  is  a  power  of  collection  and  substitution, 
it  follows  that  in  the  case  of  a  fraudulent  assignment  this  essential 
feature  of  an  estoppel  is  wanting.  There  is  an  identity  betwem  the 
real  and  the  apparent  fact.  The  fraudulent  assignee  not  only  pur- 
ports to  have,  but  actually  has,  the  power  of  collection  and  substi- 
tution. He  is  in  duty  bound,  it  is  true,  not  to  exercise  the  power 
to  the  prejudice  of  his  assignor;  but  his  duty  is  the  same  as  that 
which  fastens  upon  the  conscience  of  a  fraudulent  vendee  of 
land  not  to  convey  the  land  to  the  detriment  of  the  vendor. 
The  decision  in  Moore  v.  Metropolitan  Bank*  is  therefore  re- 
pugnant to  the  English  rule  which  the  courts  in  New  York  profess 
to  follow. 

In  all  the  cases  hitherto  considered,  the  legal  title,  or  other  legal 
right  of  property,  it  has  been  assumed,  was  acquired  at  the  time 
of  the  purchase.  But  he  who  advances  money  on  the  faith  of  a 
legal  title  that  he  already  has,  is  equally  entitled  to  protection. 
Thus,  a  first  mortgagee,  who  makes  subsequent  advances  in  igno- 
rance of  a  second  mortgage,  has  priority  as  to  those  advances  over 
the  second  mortgagee/    He  is  in  the  same  position  as  if  he  had 

'  Cockell  ».  Taylor,  15  Be*v.  103;  Baraud  ».  Huatcr,  »  Jut.  H.  S.  1*13. 
'  Bdl,  Principles  of  Law,  6tb  ed.,  637. 

•  Caa,  on  TnisU,  551-553. 

*  Schafer  ■.  Rdlly,  50  N.  Y.  61;  TnatMS  *.  Whedor,  61  N.  Y.  88,  aod  other  caaes 
dted  in  Caa.  on  Trusts,  551,  n. 

>  Moorev.Metnq>oUtanBank,5sN.Y.4i.  In  Barry  (.Equitable  Society,  jgN.Y. 
587,  an  aaaignment  procured  by  duren  wm  disthiguiihcd,  without  mfGdent  reason, 
£roin  one  obtained  by  baud. 

•SSN.Y.41. 

'  CoUet  *.  De  Gols,  Talbot,  65;  BameU  t.  Weston,  la  Ves.  130;  Hopkinson  «.  Rolt, 
g  H.  L.  C.  514  Urniblt);  Tnucott  >.  King,  t  Seld.  166;  Caa.  on  Trusts,  541.  The 
"tacLiog"  in  these  cases  is  wholly  dia^ct  from  that  unjust  tacking  whereby  a  third 
mortgagee  is  permitted  to  buy  up  the  first  mortgage,  and  "aqueeze  out "  the  seccffid. 
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surrendered  his  first  mortgage  and  takoi  a  fresh  conveyance  of 
the  l^al  estate  to  secure  the  whole  of  his  advance.  Newman  t>.  I 
Newman  ^  illustrates  the  same  principle.  A  ceslui  que  tntsi,  who 
had  mortgaged  his  equity,  released  his  interest  to  the  trustee,  who  , 
gave  value  without  noti(»  of  the  mortgage.  The  trustee,  it  was ' 
decided,  could  not  be  charged  with  the  mortgage.  I 

n.  It  is  conmionly  said  that,  as  between  adverse  equitable  claim- 
ants, he  who  is  prior  in  time  is  stronger  in  law,  unless  by  his  repre- 
sentation or  conduct  he  has  misled  the  later  incumbrancer.  But 
the  rule,  so  stated,  requires,  at  least  in  point  of  principle,  an  im- 
portant qualification,  namely,  that  the  equities  of  the  adverse 
claimant  must  be  immediate  equities  against  the  same  person. 
There  are  many  illustrations  of  the  rule  thus  modified.  For  ex- 
ample, B.,  an  express  trustee  for  A.,  sells,  without  conveying  the 
legal  title,  to  C,  who  pays  the  purchase  money  without  notice  of 
the  trust.*  Or  B.  makes  an  equitable  mortgage'to  C*  Agam,  B., 
a  fraudulent  vendee,  f .  e.,  a  constructive  trustee,  of  A.,  sells,  without 
conveying  the  legal  title,  to  C,*  or  gives  him  an  equitable  mort- 
gage, or  declares  himself  a  trustee  for  him.  In  all  these  cases  A. 
and  C.  have  each  an  immediate  equity  against  B.  In  all  of  them 
C.  must  be  postponed,  because,  in  fact,  no  interest  in  the  land 
passed  to  him  by  B.'s  conveyances.  B.  could  not  convey  A.'s 
equitable  interest  as  such,  although  he  might  have  destroyed  it  by 
conveying  the  l^al  title,  and  he  did  not,  as  he  might  have  done, 
convey  his  own  legal  interest. 

But  the  rule  as  to  c<»iflicting  equities,  it  is  conceived,  may  be 
eiqiressed  more  onnprehen^vely.  Just  as  the  honest  purchaser 
of  a  legal  title  from  one  who  holds  it  subject  to  an  equity  acquires 
the  legal  title  discharged  of  the  equity,  so  also  the  purcluiser  of  an 
equitable  title  from  one  who  holds  it  subject  to  an  'equi^  takes  the 
equitable  title  discharged  of  the  equity.  In  all  other  cases  the  rule\ 
of  priority  governs,  unless  modified  by  the  principle  of  esttqipel.  \ 
As  the  pn^xsitioa  here  advanced  has  the  merit,  or,  perhaps  it 

>  S8CI1.D.C74. 

*  FiiikeU>.Wri^t,AHve,iiD;  Att'y-Gcn.«. F11nt,4H>K,  147;  BalDie «. M'Kemii, 
35  B«»v.  177;  WIgg  ».  WIgg,  1  Atk.  3S4.  See  mUo  Cm.  od  Tnirts,  S3*-S33- 

*  Shropahire  Co. «.  Queen,  L.  R.,  7  H.  L.  496;  Cat.  on  Trusts,  551,  n.  t. 

*  Eyie  ■.  Bunncatcr,  10  H.  L.  C  90, 103,  per  Lobd  WEsratrsv;  Peabody  t.  Fentoa, 
jBub.  Ch.45>i4&4-465>per  Walwokts,  C.  See  aiao  tbe  sntlogouB  cases  of  bills  of 
exchange.  Gas.  on  Trusts,  535. 
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should  rather  be  said,  the  demerit,  of  novelty,  it  will  be  necessary 
to  examine  the  true  nature  of  an  equitable  right  of  property. 

A  cestui  que  trust  is  frequently  ^x^en  of  as  an  equitable  owner 
of  the  land.  This,  thou^  a  convenient  form  of  expression,  is 
clearly  inaccurate.  The  trustee  is  the  owner  of  the  land,  and,  of 
course,  two  persons  with  adverse  interests  cannot  be  owners  of  the 
same  thing.  What  the  cestui  tjut  trust  really  ownsjs  jthe  objJQ,- 
tion  of  the  trustee;  for  an  obligation  is  as  truly  the  subject-matter 
of  prof)erty  as  any  phyacal  res.  The  most  striking  difference  be- 
tween prc^>erty  in  a  thing  and  property  in  an  obligation  is  in  the 
mode  of  ^oyme&t.  The  owner  of  a  house  or  a  horse  enjoys  the 
fruits  of  ownership  without  the  aid  of  any  other  person.  The  only 
way  in  which  the  owner  of  an  obligation  can  realize  his  ownership 
is  by  compelling  its  performance  by  the  obligor.  Hence,  in  the 
one  case,  the  owner  is  said  to  have  a  right  in  rem,  and,  in  the  other, 
a  right  in  personam.  In  other  respects  the  common  rules  of  prop- 
\  erty  apply  equally  to  ownership  of  things  and  ownership  of  obli- 
gations. For  example,  what  may  be  called  the  passive  r^ts  of 
ownership  are  the  same  in  both  cases.  The  general  duty  resting 
ti^n  all  mankind  not  to  destroy  the  property  of  another,  is  as 
cogent  in  favor  of  an  obligee  as  it  is  in  favor  of  the  owner  of  a 
horse.  And  the  violation  of  this  duty  is  as  pure  a  tort  in  the  one 
case  as  in  the  other.* 

llie  law  of  transfer  is  also  the  same  for  both  forms  of  pn^^ierty. 
Take,  for  instance,  the  case  of  land.  The  owner  may  Himiniah  his 
into^st  (i)  by  a  transfer  of  the  whole  or  an  aliquot  part  of  the 
land  either  pennanentiy  or  for  a  time;  (a)  he  may  grant  a  rent 
charge  issuing  out  of  the  land;  or  (3)  he  may  charge  himself  with 
a  trust  or  other  equity  in  regard  to  the  land.  If,  after  dimin- 
ishing his  interest  in  «ther  of  the  first  two  modes  mentioned,  he 
should  make  an  ostensible  conveyance  of  the  whole  land  to  an  inno- 
cent purchaser,  the  latter  would  take  only  the  diminished  interest 
of  his  grantor;  whereas,  if  he  should  make  a  similar  conveyance  after 

'  Fnoi  tbe  ntture  of  the  cue  such  a  tart  must  be  of  nre  occurreace.  But  fautancet 
may  be  put.  B.,  a  eetmi  fM  trust,  >»ignB  his  trust  to  A.,  and  aftenraids,  bcfwe  the 
tnutce  is  informecl  of  the  assigmnent,  tdeaaei  tbe  tnut  to  the  trustee,  as  in  Newman  ■. 
Newmaii,  li  Cb.  D.  674.  A.'a  right  against  the  trustee  is  destroyed.  Again,  suppose 
that  C,  a  stranger,  >iad  maliciously  indted  B.  to  make  the  release.  A.'s  claJm  against 
B.  and  C.  would  be  foi  compensaticMi  tor  a  purely  equitable  tort.  Compare  Luml^  t. 
Gye,  1  E.  &  B.  116;  Bowen  f.  Hall,  6  Q.  B.  Div.  333, 
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reducing  his  iata«st,  in  the  third  mode,  the  purchaser  would  take 
the  legal  title  unincumbered.  No  reason  occurs  to  the  writer  why 
a  cestui  que  trust  of  land  may  not  deal  with  his  interest  in  the  ob- 
ligation of  the  trustee  in  a  similar  way,  and  with  similar  conse- 
quences. He  certiunly  may  transfer  the  whole  or  an  aliquot  part ' 
of  the  obligation,  and  he  may  grant  a  rent  charge  issuing  out  of 
it '  and  he  may  ako  charge  himself  as  trustee,  or  subject  himself 
to  any  other  equity  in  regard  to  the  obligation.  It  is  also  true 
that  if  the  cestui  que  trust,  after  diminishing  his  interest  by  an 
asagnment,  should  make  an  ostensible  conveyaace  of  his  trust  to 
an  innocoit  purchaser,  the  latter  would  take  subject  to  the  previous 
assignment.*  Such  a  purchaser  would  also  take  subject  to  the  an- 
nuity or  rent  charge.*  Finally,  if  the  cestui  que  truA  should  convey  \ 
bis  trust  afta  charging  himself  with  a  sub-trust,  or  other  equity,  ' 
the  innocent  purchaser  ought  to  take  the  trust  discharged  from  the 
sub-trust,  or  other  equity,  as  in  the  corresponding  case  the  pur- . 
chaser  acquires  an  absolute  title  to  the  land.  Hie  analogy  between  * 
the  two  cases  would  seem  to  be  perfect.  The  cestui  que  trust  of 
the  equitable  obligation  stands  in  the  same  rdation  to  the  owner 
of  that  obligation  which  the  cesUd  que  trust  of  the  land  occi^ies 
towards  the  owner  of  the  land.  !E^ach  has  an  inunediate  claim 
against  his  trustee;  neither  has  a  direct  claim  upon  the  subject- 
matter  of  the  trust.  Just  as  the  cestui  que  trust  of  the  lajad  must  [ 
work  out  his  rights  through  the  owner  of  the  land,  so  the  cestui  que  I 
trust  of  the  equitable  obhgation  must  work  out  his  ri^ts  through  | 
the  owner  of  the  obligation.  As  the  trustee  of  the  land  is  com-'. 
plete  owner  of  the  land,  subject  to  a  duty  in  favor  of  the  cestui  que 
kust  of  the  land,  so  the  trustee  of  the  eqmtable  obligation  is  com- 
plete owner  of  the  obligation,  subject  to  a  duty  in  favor  of  the 
cestui  que  trust  of  the  obligation.  The  omclusion  seems  unavoid-  1 
able,  therefore,  that  as  the  ownership  of  the  land  may  be  transferred 

I  Hemey  v.  Wood,  ig  Bcftv.  330;  Caa.  on  TruaU,  189.    The  obligation  of  &  truitM 
b,  from  its  nature,  diviable,  diSenng  ia  thii  reelect  fnm  moot  obligations. 
>  Pbillipsv.  FliiUips,4D.,  F.,ftJ.  aoS;  Gas.  on  Trusts,  433- 

*  Lee  >.  Howlett,  1  E.  &  J.  sjt:  Cas.  on  Trusts,  4^81  43'^  a.  i.  An  eiccption  b 
made  in  the  case  of  the  tiansfer  of  equitable  intereits  in  persoiialty  in  Enf^and,  and  in  a 
few  States  in  this  country,  wlieie  the  peculiai:  rule  of  Dearie  s.  Hall,  3  Russ.  4S,  obtains. 
But  tins  dedskm,  which  was  virtualiy  a  judicial  creatkm  of  a  regtstiy  law,  has  not  met 
with  much  favor  in  tliis  country.  Putnam  ■.  Story,  153  Uaas.  aos;  Willianu  «.  laga- 
aoU,  8g  N.  Y.  So8>  S'3i  Cas-  on  Trusts,  439. 

•  PbOlipst.  PhilU{a,4l>-.  F->&J-»>8i  Cas.  on  TntsU,  433. 
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1  discharged  of  the  duty  in  the  one  case,  so  the  ownership  of  the 
equitable  obligation  may  be  transferred  dischaiged  of  the  doty  in 
the  other  case.  What  is  true  of  a  sub-trust,  or  equity,  created  by 
the  will  of  the  owner  of  the  equitable  obligation,  must,  obviously, 
be  equally  true  of  a  sub-trust,  or  eqwty,  created  by  operation  of 
law.  For  example,  if  the  owner  of  the  equitable  obligation  were 
induced  by  fraud  or  duress  to  convey  the  obligation  the  fraudulent 
vaidee  would  become  the  owner  of  it;  but  the  law  would  raise  a 
duty  in  him  to  deal  with  it  for  the  benefit  of  the  defrauded  vendor, 
in  other  words,  would  make  him  a  constructive  trustee  of  the  obli- 
gation in  favor  of  the  vendor;  but  if  he  should  convey  the  obliga- 
tion to  a  purchaser  for  value,  without  notice  of  the  constructive 
trust,  the  purchaser  could  not  properly  be  charged  with  it. 

iNone  of  the  dedans,  it  must  be  conceded,  have  proceeded  upon 
the  principle  herein  advanced.  Several  of  them,  however,  must 
be  supported  upon  this  principle,  or  else  be  pronounced  erroneous. 
In  Sturge  v.  Starr,'  A.,  a  eesiui  que  Uvst,  was  induced  by  the  fraud 
of  B.  to  sell  her  trust  to  C,  a  purchaser  for  value,  without  notice  of 
the  fraud.  C.  was  protected  in  his  purchase.  In  Lane  v,  Jackson,* 
B.,  the  owner  of  an  equity  of  redemption,  subject  to  an  equity  in 
favor  of  A.,  sold  the  equity  of  redemption  to  C,  an  innocent  pur- 
chaser. A.  was  not  permitted  to  enforce  his  equity  against  C. 
Penny  v.  Watts '  was  a  similar  case,  with  a  ^milar  decision.  To 
overrule  these  cases  would  be  a  misfortune.' 

On  the  other  hand,  in  Re  Vernon,*  B.,  who  held  an  equity  of 
redemption  in  trust  for  A.,  sold  it  to  C.  The  decision  was  in  A. '3 
tavor,  on  the  ground  of  priority  in  time.  In  the  court  below,  how- 
ever. Bacon,  V.  C,  fotmd  that  C.  had  notice  of  the  trust,  and  the 
Court  of  Appeal  disclaimed  any  dissent  from  this  finding.  In 
Cave  V.  Mackenzie,*  an  agent,  acting  for  an  undisclosed  principal, 
contracted  in  his  own  name  for  the  [Mirchase  of  an  estate,  and  then 
sold  his  right  to  call  for  a  conveyance.  The  purchaser  was  dq)rived 
of  the  benefit  of  his  purdiase.  In  Daubeny  r.  Cocibum,^  B.,  hav- 
ing a  power  to  appoint  a  trust-fund  to  any  of  his  cbildroi,  which 

>  a  H.  &  E.  !«.  »  10  Btmv.  S3S- 

•  i  DeG,  &  Sm,  501, 

*  Bklley  •.  Banes  {1894]  i  Cb.  35,  Is  sIm  li^t  on  this  pilnc^le,  bat  it  wu  un- 
foitnnately  decided  oo  the  obnoxioui  prfodplc  of  tAcking. 

'  33  Ch.  Div.  4c.a;  33  Ch.  Div.  163. 

■  46  L.  J.  Ch.  564.  ^  I  Mer.  6a6. 
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fund,  in  default  of  iq^Kuntment,  was  to  go  to  A.,  ^>pointed  the 
fund  fraudulently  to  his  daughter,  M.,  in  order  to  secure  a  per- 
sonal advantage.  M.  transferred  the  fund  to  C,  an  innocent 
purchaser.  C.  was  not  permitted  to  keep  the  fund.'  Deci^ons 
like  these,  it  is  submitted,  are  powerful  arguments  against  the 
doctrine  of  which  they  are  a  necessary  consequence. ■ 

m.  -Tliere  were  formerly  two  classes  of  cases  in  which  a  pur- 
chaser who  had  not  acquired  a  right  of  property,  either  legd  or 
equitable,  was,  neverthdess,  allowed  to  plead  purchase  for  value 
as  a  bar  to  the  jurisdiction  of  a  court  of  equity,  on  the  ground 
that  the  plaintiff  was  seeking  to  deprive  htm  of  a  common-law 
right,  acquired  as  an  incident  of  his  purchase.  One  of  these  rights 
was  the  right  of  a  defendant  to  refuse  to  testify  in  a  court  of  com- 
mon  law.  Bills  for  discovery  against  a  purchaser  for  value  were 
invariably  dismissed,  equity  declining  to  strip  the  defendant  of 
his  common-law  advantage.*  A  defendant  had  no  right,  on  the 
other  hand,  to  refuse  to  give  evidence  to  be  used  in  a  court  of  equity. 
Accordingly,  if  a  defendant  failed  to  demur  or  plead  to  a  bill  for 
relief,  but  answered,  he  was  bound  to  answer  fully,  although  he 
were  a  purchaser  for  value  without  notice.' 

Ilie  other  right,  of  which  a  purchaser  for  value  without  notice 
could  not  be  de^Hived,  was  the  ri^t  to  set  1^  an  outstanding  sat- 
isfied term  as  a  bar  to  an  action  of  ejectment.  It  was  not  inequi- 
table for  him  to  insist  upon  an  advantage  which  the  policy  of  the 
law  gave  him,  aiKl  accordingly  purchase  for  value  was  a  sufficient 
ground  for  <^9msaing  a  bill  to  restrain  the  defendant  from  setting 
up  the  term.*  Both  of  these  rights  were  accidental,  and,  with 
the  change  of  the  policy  of  the  law,  have  ceased  to  exist,  a 
defendant  having  been  obliged  to  testify  at  law  since  1851,  and 

■  Vernon  *.  Ydden,  (1713),  May,  TV.  Convejr,  (id  ed.)  574;  Cuiitt  t.  Real  Co., 
43  Ch.  D.  163;  Shoufe  ■.  GiiffiUu,  4  Wuh.  161,  ^  Pac  K.  93. 

*  Buaett  t.  Noswortfay,  Findi,  101;  Ha«n  «.  Parker,  i  Bro.  C.  C  57S;  Gomm  t. 
PuioU,  3  C.  B.  N.  B.  47. 

■  Jjmnafw  ».  Even,  i  FhSI^  349, 351;  Emmenoii  «.  Ind,  33  Ch.  Div.  313, 331; 
Langddl,  Eq.  PI.,  id  ed,  f  i94> 

*  Golebcm  >.  Akock,  a  Sim.  551;  I^ngdeQ,  Eq.  n.,  id  ed.,  1 189.  Mr.  Langddl 
makes  it  dear  that  a  bill  to  lettraln  tlie  letting  tip  of  an  outstanding  tenn  la  not  a  bill 
bdongiDg  to  the  auxiliary  juriadictloD.  But,  if  the  geiMnl  principle  of  tbia  tatay  ii 
•oimd,  the  locccM  of  the  defadant  doe*  not  dq>aKi  iqion  the  nature  of  the  juite* 
diction  invoked,  but  t^xn  the  pnawiinn  of  a  li^t  which  the  plaintiff  aeA»  to  take 
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satisfied  tenns  having  been  virtuaDy  abolished  by  the  Satisfied 
Trams  Act. 

IV.  Except  in  the  cases  maitioned  ia  the  preceding  three  sec- 
tions a  defendant  can  derive  no  advantage  from  the  dicumstance 
that  he  is  a  purchaser  for  value  without  notice.  This  will  appear 
by  an  enumeration  of  the  different  classes  of  bills  which  have  been 
sustained  against  such  a  purchaser.  Bills  of  foreclosure,  whether 
by  a  legal ^  or  equitable*  mortgagee;  bills  for  partition;*  for  an 
account  of  tithes;  *  for  the  assigomoit  of  dower;  *  for  the  surren- 
der of  possession  of  chattels; '  to  have  a  paid  judgment  satisfied 
of  record;  ^  for  the  removal  of  a  doud  upon  a  title; '  for  the  can- 
cellation of  a  void  instrument;'  for  the  perpetuation  of  testi- 
mony.'" In  none  of  the  cases  just  mentioned  was  a  court  of  equity 
called  upon  to  deprive  the  defendant  of  any  right  of  property.  In 
all  of  than  the  right  of  property  was  in  the  plaintiff,  who  asked 
only  for  that  assistance  which  equity  n^ularly  gives  to  ownns  (^ 
property. 

In  Attomey-Goieral  c.  ^^Ikins  "  a  plea  of  purchase  for  value 
was  allowed  to  defeat  a  bill  for  the-  recovery  of  a  rent.  But  this 
case  would,  doubtless,  not  be  followed.  An  exception  existed  in 
the  case  of  a  bill  by  the  legal  owner  of  an  estate  for  the  sumaider 
of  the  title-deeds.  Watlwyn  v.  Lee."  This  case  was  decided  under 
the  influence  of  the  old  view  that  equity  would  give  no  assistance 
against  an  innocent  purdiaser.  And  it  would  certainly  have  heea  a 
case  of  great  hardship  to  the  defendant  if  the  decision  had  been  ad- 
verse to  him.  For,  it  is  highly  probable,  the  plaintiff  resorted  to 
equity  from  inability  to  prove  his  title  at  law,and  if  he  hadsucceeded 


■  Fbch  e.  Shaw,  ;  H.  L.  C  gas- 

'  Fraier  v.  Jones,  j  Hare,  475.  tj  L.  J.  Ch.  353. 

>  Snellgrove  *.  Snellgiove,  4  Deaa.  174;  EkMuld  ■.  HcC(»d,  Rice  Eq.  330.  But  ne 
a>n4ra,  Lyne  v.  Lyne,  21  Bcav.  318. 

*  Collins  ■.  Archer,  i  Russ.  &  My.  384. 

*  Willmms  t.  Lvnbe,  3  Bro.  C.  C.  164;  McMonis  v.  Webb,  17  S.  C  558. 

*  Joata  t.  ZoIUcoSer,  x  Tayl.  an;  Brown  >.  Wood,  6  RIdi.  Eq.  155. 
'  Tra^hagen  i  Lyon,  3S  N.  J.  Eq.  613. 

'  U.  S.  ».  Southern  Co.,  18  Fed.  Rep.  »73;  G»y  ».  Jones,  14  Fed.  Rep.  S3. 

■  Esdaile  v.  Lanauze,  i  Y.  &  C.  Ez.  394;  Vorley  «.  Cooke,  i  GiS.  330;  Pcabod]'  t. 
Fenton,  3  Barb.  Ch.  451  (lOMbU). 

I*  Duialey  «.  Berkeley,  6  Ves.  aji,  3153-^,  sernNe  per  Loxd  Eidok.  But  see  contra, 
Jenard  g.  Saunders,  2  Ve*.  Jr.  454,  458,  per  Loid  Lougbbckouor. 
"  17  Beav.  285.  «  g  Vea.  04. 
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he  would,  by  an  mdirection,  have  got  the  evidence  which  he  could 
not  have  obtained  t^  a  bill  for  discovery.  The  refusal  of  the  court 
in  several  cases*  to  con^  the  sutrender  of  title-deeds  in  fore- 
closure suits  brought  t^  a  legal  mortgagee  after  the  plaintiff  had 
proved  his  title  is  cause  for  surprise.  But  these  cases  have  now 
lost  their  force,  since,  und^  the  Judicature  Act,  the  plaintiff  gets  in 
the  foreclosure  suit  what  form^ly  he  would  obtain  only  by  a  s^)arate 
action  at  law.* 

V.  In  cases  where  the  role  of  priority  in  time  would  otherwise 
deteimine  the  rights  of  adverse  equitable  daitnants,  it  sometimes 
happens  that  the  later  incumbrancer  subsequently  acquires  the 
outstanding  legal  title.  Under  what  drcimistance  can  he  profit  by 
the  title  so  obtained?  By  the  olijjaw,  if  he  gave  value  for  his> 
equity  without  notice  of  the  prior  equity,  he  was  permitted  to  use\ 
the  subsequently  acquired  title  as  tabula  in  naufragio  under  allj 
drcnmstances,  even  diou^  he  gave  nothing  Ua  the  legal  title,  or 
obtained  it  with  notice  of  the  prior  equity.  This  was  an  extreme  i 
^^cation  of  the  old  rule,  that  equity  would  not  exercise  its  juris- 
diction ag^nst  an  lumest  purchaser.  It  was,  however,  bng  since 
decided  that  a  lata:  incumbrancer  could  derive  no  advantage  from 
an  outstanding  satisfied  tenn  got  in  with  notice  of  the  prior  equity.* 
No  case  has  been  found  where  such  a  term  was  got  in  without 
notice  of  the  prior  equity.  Sir  Geosge  Jessel,  M.R.,  put  the  case, 
however,  in  Mumford  v.  Stohwasser,*  and  expressed  a  strong 
opinion  that  the  later  equitable  claimant  at\M  not  use  the  term  as 
tabula  in  nat^ragio,  because,  having  acquired  it  as  a  volunteer,  he 
could  not  lumestly  retain  it. 

The  common  Qlustration  of  the  ancient  rule  is  the  English  doc-  \ 
tiine  of  tackii^,  whereby  a  third  mortgagee,  who  advanced  his 
mcmey  in  ignoran<x  of  a  second  mortgage,  is  permitted  upon  dis- 
covering its  existence  to  buy  up  the  first  mortgage,  to  tack  his 

.  '  Head  *.  Egerton,  3  P.  Wm.  380;  Keodill «.  HulU,  11  Jur.  864;  Hunt  f.  Elmra,  2 
D.,  F.,  ft  J.  578;  Hn,thv.CiMlock,ioCli.3i;  Waldy  *.  Gmy,  10  Eq.  938. 

*  Coopei  ■.  Vesey,  lo  Qi.  Div.  fin;  Muuun  t.  Mew,  ag  Ch.  Div.  735;  In  n  log- 
ham,  (i8g3l  I  Ch.  3sa. 

■  AUen  V.  Knight,  5  Hue,  171, 11  Jnr.  157;  Carter  t.  Cuter,  3  K.  &  J.  717;  Prosier 
>.  Rice,  38  Bcav.  (A,  74;  Shaiplcs  v.  Adum,  3a  Beav.  113,  9i6;  Baillle  f.  McKcmn, 
35  Bov.  i77i  PQcher  t.  Kairiins,  7  Ql  aj9,  a68;  Mumford  B.  StobmMer,  iS  Eq.  536; 
Cu.aBTn^534,  n.a. 

*iSEq.s6i.  The  nine  Idea  boprened  by  the  Hme  judge  in  Mufiekls.  Burton, 
17  Eq.  15,  ig,  and  by  Nokch,  J.,  In  Ga^nhun  t.  S]u;^)er,  55  L.  J.  CL  363,  364, 
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{own  to  it,  and  so  "squeeze  out"  the  second.'  Tius  doctrine  faas_ 
{ouiid  no  support  in  this  country,*  and  has  been  the  subject  of 
much  adverse  criticism  in  EngranS.'  Even  if  a  third  mortgagee 
should  buy  vp  the  first  mortgage,  being  still  io  ignorance  of  the 
second,  he  would  not,  upon  princ^Ie,  be  entitled  to  priority  over 
the  seccttid  mortgagee.*  For,  as  he  gave  his  mon^  solely  for  the 
first  mortgage,  if  he  should  be  allowed  to  get  anything  more  than 
that,  he  would  get  it  for  nothing,  and  could  not,  therefore,  hcoiestly 
keep  it  at  the  eq>ense  of  the  seccmd  mortgagee. 
\  It  is  posdble,  however,  for  a  later  equitable  claimant,  -wbo  has 
.  already  paid  his  money,  to  obtain  the  legal  title  afterwaids  for 
value;  and  if  he  so  obtains  it,  bdng  still  ignorant  of  the  prior  equity, 
he  is  as  much  entitled  to  protection  as  any  other  purchaser  of  a 
legal  title.  For  example,  if  a  trustee  should,  in  violation  of  his 
trust,  contract  to  sell  the  land  to  A.,  receiving  the  purchase  moi^ 
at  the  time,  or  should  make  an  equitable  mortgage  by  depoat  of 
the  title-deeds,  and  should  afterwards,  in  discharge  of  his  obli- 
gation, convey  the  legal  title  to  A.,  the  latter  could  not  be  charged 
with  the  prior  equity;  *  for  one  who  takes  a  Ic^  title  in  discharge 

■  Manh  f.  Lee,  i  Cb.  Ca.  163;  Batei  >.  Johmam,  Johu.  jof;  Cu.  on  Tnnti,  537, 
541,  n.  1. 

■  iStoty,Eq.Jur.,iitbaL,H4i3-4i9;  4 Kent, ijtbed.,  177-179;  Cu.ooTniiti, 
54»- 

■  Bruce  t.  DodiMi  of  UulbonHigh,  1  P.  Wma.  491;  Jenningi  f.  Jordan,  6  A^.  CaM. 
69S,  714;  West  L(»doa  Bank  v.  Reliance  Sode^,  29  CL  Div.  954, 961,  963.  Undai 
certain  dicnnutances  one  who  advancea  money  apaa  the  ttaalty  ot  prapoty,  upon 
triiich  two  mcttffiget  have  already  been  given,  ii  justly  cntided  to  outrank  the  leomd 
mortgagee.  For  example,  U.  hai  made  a  first  owrtgage  for  $5,000  to  A.,  and  a  second 
mwtgage  for  l5,ooo  to  B.  A.  deatrlng  his  moaey,  M.  prapoacs  to  C  that  he  shall  ad- 
vance lio,oao,  paying  $5,000  to  A.,  and  taking  a  ctmveyance  bom  him,  and  paying  the 
oths  95,000  to  U.  If  C  makes  the  advance  of  lio,ooo  in  the  manner  suggested,  and 
has  DO  notice  of  B.'s  mmtgage,  he  may  UHy  dalm  priority  over  B.  Peacock  >.  Burt, 
4  L.  J.  Ch.  M.  B.  33,  was  such  a  case.  Iliia  Is  not  a  caae  of  ta<Ung,  nor  of  UAuU  Jn 
uaufrapa.  The  transaction  Is  the  same  In  subotanceas  if  A.  had  reconveyed  to  M.,  and 
U.  had  then  made  a  legal  mortgage  for  110,000  to  C  Qtriisle  Co.  *.  Thompson,  18  CL 
D.  398,  was  similar  to  Pcncack  *.  Butt,  tatxpt  that  C.  was  not  a  mortgagee,  btit  a 


*  But  see  w^w,  p.  383. 

I  Satdiffe  n,  Bainard,  6  Ch.  651;  CoAx  ».  Wilton,  19  Bcav.  100;  Leask  *.  Scott, 
s  Q.  B.  Div.  376;  Osgood  v.  Tbo^^)a(Ml  Bank,  30  Cocm.  s7;  Gibacm  v.  Lenhart,  loi 
Pa.  53a.  Butseec«iiRi,Baniardv.  Campbell,  55  N.Y.  466, 58  N.Y.  73-  But  by  the 
law  of  New  York  <nie  who  takes  a  title  In  paymoit  <rf  «  ddit  b  not  ccnaideted  to  be  a 
purdiaser  for  value.  Dkkenoa  *.  TIDin^iait,  4  Paige,  115;  Stevenson  •.  Brcnnan, 
79N.Y..S4. 
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of  a  claim  against  the  transferrer  is  a  piirchaser  for  value.'  It  fol- 
lows, therefore,  that  these  cases  do  not  come  within  the  doctrine 
of  tabtda  «fi  naufragio,  and  it  may  be  faidy  said  that  that  doctrine 
survives  only  in  the  unjust  and  much-criticised  English  rule  of 
tadting. 

In  conduson,  the  results  of  the  preceding  pages  may  be  summed 
vip  as  follows:  The  purchaser  of  any  right,  in  its  nature  transmissible, 
whether  a  right  in  rem  or  a  right  in  personam,  acquires  the  right 
free  from  all  equities  of  which  he  had  no  notice  at  the  time  of  its  ■ 
acquisition.    This  proposition,  it  is  hoped,  will  find  favor  with  the  j 
reader  in  p(unt  of  legal  principle.    It  can  hardly  fail  to  commend  | 
itself  on  the  score  of  justice  and  mercantile  convenience.  | 

■  l^lof  V.  BlwUw^  3a  Oi.  D.  560;  Uodiuit'i  Co.  t.  Abbott,  iji  Man.  397. 
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The  plaintiff  in  this  prominent  case  *  was  the  drftvee  of  »  bill 
of  exchange;  the  defendant  was  an  indorsee  for  vaiue  in  due  course. 
The  bill  was  paid  on  presentment,  the  drawee  and  holder  being 
alike  ignorant  that  the  signature  of  the  ostensible  drawer  was 
forged.  Upon  discovery  of  the  forgery  the  plaintiff  sought  to  re- 
cover the  money  on  the  ground  that  it  had  been  paid  under  a  mis^ 
take.  But  the  Court  of  Eing's  Bench  gave  judgment  for  the  de- 
fendant, LoKD  Mansfield  delivering  the  opinion. 
'  The  rule  established  by  Price  v.  Neal,  that  a  drawee  pays  (or  ac- 
cepts) at  iiiis  peril  a  bill  on  which  the  drawer's  signature  is  forged,  has 
been  repeatedly  recognized  both  in  England  and  the  United  States.* 

I  RepihiUd  by  pennisskm  from  the  Harvard  Law  Review  for  February,  iBgi, 
with  manuscript  additioas  by  the  author. 

■  3  BuiT.  1354;  I  W.  BL  390,  s.  c.  This  cue,  as  well  as  most  of  those  discussed  in 
this  paper,  will  be  found  in  Professor  Keener's  valuable  collection  of  Cases  on  Quast- 
Contracts. 

■  Smith  *.  Mercer,  6  Taunt  76;  Cocks  r.  Mastennan,  q  B.  &  C.  Qoa;  Hoffman  v. 
Milwaukee  Bank,  11  Wall.  181;  Young  >.  Lehman,  63  Ala.  jig,  533)  First  Bank  «. 
Jiidket,  71  HI.  439,  441;  Nat  Bank  v.  Tappan,  6  Ean.  45^i  Comm.  Bank  t.  First 
Bank,  30 Md.  11;  Haidy  «.  C3iesafwake  Bank,  51  Md.  56a,  5S5;  Nat.  Bank  v.  Bangs, 
106  Mass.  441,  444;  Danvers  Bank  v.  Salem  Bank,  151  Mass.  aSo,  1S3;  Bemheimex 
I.  Marshall,  a  Minn.  78;  Stout  *.  Benoist,  39  Mo.  377,  199;  Ins.  Co.  •.  Bank,  60 
N.  H.  44»,  4461  Weisser  1.  Dennison,  10  N.  Y.  68,  js;  Pait  Bank  v.  Ninth  Bank,  46 
N.  Y.  77;  Salt  Bank  t.  Syracuse  Init,  6i  Barb.  loi;  Hagen  v.  Bowery  Bank,  64  Baib. 
197;  Nat  Bank  t.  Grocers'  Bank,  1  Daly,  aSg;  Ellis  v.  Ohio  Co.,  4  Oh.  St.  628,  651; 
Levy  *•  U'  S.  Bank,  i  Binn.  36;  Pec^Ie's  Bank  v.  Franklin  Bank,  88  Tenn.  199; 
City  Bank  >.  Nat.  Bank,  4s  Tez.  303,  118;  Rouvant  ■.  San  Antonio  Bank,  63  Tex. 
610;  Bank  of  St.  Albani*.  Farmers' Bank,  loVt  141;  J<dinsoa».Baiik,a7W.  Va.343, 
348,  339;  Ryan  r.  Bank,  11  Ont.  R.  39. 

Tlie  ill-OHuidered  case,  McEleroy  t.  Southern  Bank,  14  La.  An.  458,  Is  a  solitary 
dedslon  to  the  contrary  eBtcL  But  this  esse,  though  not  dted.  Is  virtually  ovenuled 
by  Howard  v.  Misaisdppi  Bank,  18  La.  An.  737.  See  also  Ford  t.  Peoples  Bank, 
74  S.  C.  180.  By  statute,  in  Pennsylvania,  the  holder  must  refund  to  the  drawee  in 
cases  like  Price  v.  Neal.  Com  Bank  f.  Baidc  of  Republic,  7S  Pa.  133;  but  see  Iron 
Qty  Bank  r.  Ft.  Pitt  Bank,  tsg  Pa.  46,  limiting  the  scope  of  the  statute.  In  God- 
dard  *.  Merdiants'  Bank,  4  N.  Y.  147,  a  payor  for  honor  was  allowed  to  recover  the 
nuwey  paid  to  the  holder,  on  the  ground  that  he  paid  without  first  inq>ecting  the  b31. 
Two  judges  dissented,  and  thdc  views  were  followed  in  Bemheimer  «.  Marshall,  a 
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The  same  rule  prevails  in  Scotland '  and  od  the  continent  of 
Europe.*  Unfortunately,  there  is  not  a  similar  unanimity  as  to 
t{ie  reason  of  the  rule.  The  drawee's  inability  to  recover  the  money 
paid  is  often  referred  to  his  supposed  negligence.  He  ought,  it  is 
said,  to  know  the  signature  of  the  drawer.  Against  this  view  two 
sufficient  objections  may  be  urged.  In  the  first  place,  negligence 
on  the  part  of  the  payor  is  not,  in  general,  a  bar  to  the  recovery  of 
money  paid  under  a  mistake.''  If,  for  instance,  a  creditor  receives 
payment  of  a  debt,  which  has  already  been  paid,  although  he  may 
have  rec^ved  the  money  in  good  faith,  and  the  debtor  may  have 
paid  in  careless  forgetfiilness  of  the  prior  payment,  it  is  obviously 
unjust  for  the  creditor  to  retain  the  second  payment,  and  thereby 
enrich  himself  at  the  expense  of  the  debtor.  Accordingly  the 
creditor  is  obliged  to  refund.  Secondly,  if  the  drawee's  negli- 
gence were  the  test,  he  ought  to  be  allowed  to  show,  in  a  given 
case,  that  he  was  not  negligent;  for  example,  that  the  forgery  was 
so  skilfully  executed  as  naturally  to  deceive  him.  But  such  evi- 
dence would  not  be  received.  "If  the  bank  pays  money  on  a  forged 
check,  no  matter  under  what  circumstances  of  caution,  or  however 
honest  the  belief  in  its  genuineness,  if  the  depositor  himself  be  free 
from  blame  and  has  done  nothing  to  mislead  the  bank,  all  the  loss 
must  be  borne  by  the  bank,  for  it  acts  at  its  peril."  * 

Another  so-called  explanation  of  the  rule,  that  the  drawee  pays  a 
forged  bill  at  his  peril,  has  obtained  great  currency;  namely,  that 
the  drawee  is  "conclusively  presumed  to  know,"  or  is  "estopped 
to  deny,"  the  signature  of  the  drawer.  These  expressions  are  re- 
peated ty  text-writer  and  judge,  apparently  without  a  suspicion 
of  their  worthlessness  as  an  explanation  of  the  rule  in  question. 
Yet  to  one  asking  why  the  drawee  pays  at  his  peril,  it  is  no  suffi- 
cient answer  to  say,  that  the  drawee  is  conclusively  presumed  to 

Ulnn.  78;  Johnston  v.  Bank,  17  W.  Va.  343  (see  alio  LeMiier  o.  SinqMoo,  it  Eq.  398, 
403).  In  Wilkinaoa  *.  Johnston,  3  B.  &  C.  4^8,  a  payw  tar  honor  was  allowed  to  le- 
cover,  his  pontion  being  thought  cUstinguiahable  from  that  of  a  drawee.  Such  a  dis- 
tinction Kens  ill-founded  in  reason,  is  opposed  to  the  continental  law,  and  waa 
disclaimed  in  Goddard  i.  Uerchanti'  Bank,  tufra.  The  case  is,  at  least,  of  doubtful 
authority.    Chalmers,  Bills  of  Eich.,  3d  ed.,  196. 

>  aydesdale  Bank  v.  Royal  Bank  (Court  of  Sess.,  March  11,  1876). 

*  a  Fardessus,  Coun  de  Droit  Commercial,  3d  ed.,  501,  {  448;  W&chter,  Wechsel- 
iecht,48i. 

■  Kelly  t.  Solad,  9  M.  ft  W.  54;  Appleton  Bank  «.  McGQviay,  4  Gray,  51S. 

*  Per  Alvzv,  J.,  in  Hardy  t.  Chesapeake  Bank,  51  Ud.  j6i,  385. 
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know  the  drawer's  agnature.  A  conclusive  presumption  of  the 
firawee's  knowledge  means  simply  that  his  ignorance,  whether  cul- 
pable or  excusable,  is  an  irrelevant  fact.  Ths  question,  therefore, 
immediately  recurs:  Why  is  the  drawee's  excusable  ignorance  aa 
irrelevant  fact? ' 

The  holder's  light  to  retain  the  money  paid  him  by  the  drawee 
has  sometimes  been  placed  upon  the  ground,  that,  in  consequence 
of  the  payment,  he  has  lost  the  right  of  recourse  gainst  prior 
indorsers,  which  he  would  have  had,  in  case  the  bill  had  been  dis- 
honored. Iliere  seems  to  be  great  force  in  this  argument.  But,  if 
the  holder's  right  of  retention  were  founded  solely  upon  this  argu- 
ment, it  would  follow  that  in  cases  where  there  were  no  prior  ^in- 
dorsers, he  would  have  to  refund  the  money  to  the  drawee.  But 
the  decisions  show  that  the  drawee  pays  at  his  peril  in  these  cases 
-also.*  The  holder's  ri^t  to  retain  the  money  must  depend,  there- 
i  fore,  upon  a  more  comprehensive  principle  than  that  of  the  loss  of 
i  rights  against  prior  indorsers. 

The  true  principle,  it  is  submitted,  upon  which  cases  like  Price 
V.  Neal  are  to  be  supported,  is  tbat  far-reaching  principle  jifjUibL- 
ral  justice,,  that  as  between  two  persons  havii^  equal  equiti^ 
one  of  whom  must  saSer^  the  legal  title  shall  prevail.  The  holder 
<rf  the  bill  of  ezdiange  paid  away  his  money  when  he  bou^t  it; 
the  drawee  parted  with  his  money  when  he  took  up  the  bill.  Each 
paid  in  the  belief  that  the  bill  was  genuine.  In  point  of  natural 
justice  they  are  equally  meritorious.  But  the  holder  has  the  legal 
title  to  the  money.  A  court  of  equity  (and  the  action  of  assumpsit 
for  money  had  and  recdved  is,  in  substance,  a  bill  in  equity)  can- 
not properly  interfere  to  onnpel  the  holder  to  surrender  his  legal 
advantage.  The  same  reasoning  applies  if  the  drawee  has  merely 
accepted  the  bill.  The  legal  title  to  the  acc^tance  is  in  the  holder. 
A  court  of  equity  ought  not  to  restrain  the  holder  by  injunction 
from  enforcing  his  legal  ri^t,  nor  should  a  court  of  law  ptermit  the 
acceptor  to  defeat  his  acceptance  by  an  equitable  defense. 

*  Utlicre  were  In  tnithtwy  such  condiulvepresuiiiptianirf  the  drawee's  knowtedge, 
4  drawee  who  purclutied  inatead  of  paying  n  fo^td  bill  ought  not  to  reoover  liii  pur- 
duue-mouey;  but  &  tecovety  is  allowed.  Fuller  f.  Snuth,  i  C  ft  P.  197;  Ry,  &  M. 
49,  S.C. 

*  Howard  v.  Miadsalppi  Bank,  18  La.  An.  717;  Ccmuneidal  Bank  *.  Flist  Bank,  30 
Md.  11;  Salt  Bank  «.  SyracuM  Inst.,  Sa  Bari>.  loi;  Levy  f.  U.  S.  Bank,  i  Binn.  37; 
Bank  of  St.  Albaiu  t.  Fannera'  Bank,  to  Vt.  141;  Johnston,*.  Bank,  37  W.  Va.  343. 
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Lord  Mansfieid,  in  Price  v.  Neal,  coosideiei],  it  is  true,  the  ques- 
tion of  the  drawee's  n^gence,  butjt  is  evident,  from  the  following 
extracts,  that  he  based  his  opinion  chiefly  upon  the  principle  just 
stated;  — 

"It  is  an  action  upon  the  case  for  money  had  and  received  to  the 
plaintiff's  use;  in  which  action  the  plaintiff  cannot  recover  the 
money  unless  it  be  against  conscUnce  in  the  defendant  to  retain  it. 
But  it  can  never  be  thought  unconscientious  in  the  defendant  to 
retain  this  money,  when  he  has  once  received  it  upon  a  bill  of  ex- 
chai^,  indorsed  to  him  for  a  fair  and  valuable  consideration,  which 
he  had  bona  fide  paid,  without  the  least  privity  or  su^icion  of  any 
forgery.  ...  If  there  was  no  ne^ect  in  the  plaintiff,  yet  there  is  no  ' 
reason  to  throw  off  the  loss  from  one  innocent  man  upon  another  < 
innocent  man."  ^ 

Hj  indeed,  the  equities  are  not  equal,  —  if,  for  instance,  the  holder 
acquired  the  bill,'^not  in  the  course  of  business,  but  as  a  gift,  —  he 
ought  not  to  be  permitted  to  retain  the  money  paid  him  by  die 
drairee.  That  would  not  be  a  case  where  one  of  twoinnocent  persons 
must  suffer  a  loss  in  any  event.  If  .the  money  is  repaid,  neitiiier  will 
suffer  a  loss.  For  the  holder,  althou^  he  refund,  is  not  really  out 
of  pocket  By  refusing  to  repay,  he  would  be  striving  unconsden- 
tknisly  to  enrich  himself  by  a  positive  increase  of  his  property  at  the 
e:q)ense  of  the  drawee. 

Again,  the  equities  might  be  unequal  because  of  the  holder's 
misconduct.  He  might  have  purchased  the  bill  from  a  stranger, 
making  no  inqturies  as  to  his  identity  or  character,  Inasmuch  as 
such  inquiries  would  ordinarily  disclose  the  fraud,  if  any,  and  pre- 
vent its  success,  the  holder,  who  thus  carelessly  fails  to  satisfy  him- 
self as  to  the  identity  and  honesty  of  his  transferrer,  may  fairly  be 
held  responsible  for  the  consequent  loss,  which  must  fall  either  on 
the  drawee  or  himself.  The  general  print^le  and  this  linutation 
are  forcibly  stated  by  Ranney,  J. :  — 

"  We  have  nowhere  doubted  the  wisdom  or  policyof  therule,  which 
allows  an  innocent  holder  to  require  the  drawee  to  pass  upon  the 
^gnature  of  the  drawer,  and  makes  him  responsible  for  the  decision 
he  makes;  nor  the  justice  of  permitting  the  former  to  retain  the 
mtmey  remved  upon  a  forgery  when  some  one  must  suffer  by  the 

'  The  ause  prind[^  [s  stated  In  Comnusdal  Bank  v.  First  Bank,  30  Md.  11,  m; 
Gloucester  Bank  «.  SBlcm  Bank,  17  Mav.  49;  Beinlwlniei  r.  Marthall,  a  Uinn.  78,  S3. 
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mistake.  But  we  must  be  better  informed  than  at  present,  before 
we  shall  be  able  to  perceive  the  justice  or  propriety  of  permittiiig  a 
holder  to  profit  by  a  mistake  which  his  own  negligent  disregard  of 
duty  has  contributed  to  induce  the  drawee  to  commit." ' 

SOj  also,  a  holder  who  acquired  the  bill  in  good  faith  and  with 
due  care,  but  afterwards  discovered  or  suq>ected  the  forgery,  could 
not  honestly  collect  an  unaccepted  bill,  or  procure  an  acceptance; 
and  if  he  should  collect  it,  would  be  bound  to  refund  the  money.* 

The  generally  received  rule,  that  the  drawee  pays  or  accepts  a 
forged  bill  at  his  peril,  has  nevertheless  been  assailed  )3y  jJie  dis- 
tinguished author  of  a  very  successful  book.  Mr.  Daniel^  in  his 
treatise  on  Negotiable  Paper,*  maintains  that  a  drawee,  who  pays 
or  accepts  a  forged  bill,  should  be  permitted  to  recover  the  money 
paid  or  to  resist  his  acceptance,  for  the  reason  that  the  holder, 
who  presents  a  bill  to  the  drawee  for  payment  or  acCEptance, 
"represents,  in  effect,  to  the  drawee,  that  he  holds  the  bill  of  the 
drawer,  and  demands  its  acceptance  or  payment,  as  such.  If  he 
indorses  it,  he  warrants  its  genuineness;  and  his  own  assertion  of 
ownership  is  a  warranty  of  genuineness  in  itself."  But,  with  all 
deference,  this  criticism,  and  the  similar  criticism  of  Mr.  Justice 
Chahbre,  in  his  dissenting  opinion  in  Smith  v.  Mercer,*  ^ring 
from  a  false  analogy.  One  who  transfers  a  bill  or  any  diattel, 
whether  by  way  of  sale  or  in  payment  of  a  debt,  does  indeed  rep- 
resent that  the  thing  sold  or  exchanged  is  his,  and  also  what  it 
purports  to  be.  To  use  the  oimmon  expression,  he  impliedly 
warrants  his  title  and  the  genuineness  of  the  thing  transferred. 
Accordingly,  if  it  is  not  genuine,  the  vendee  may  recover  his  pur- 

I  Ellia  *.  Ohio  Co.,  ^  Oh.  St.  638,  668.  See  to  the  same  effect  Nat  Bank  «.  Bangs, 
106  Mass.  441;  Danven  Bask  r.  Salem  Bank,  151  Mass.  380;  Pete's  Bank  v.  Frank- 
Un  Bank,  88  Tenn.  199;  Rouvant  >.  San  Antodo  Bank,  63  Tei.  610.  The  French  law 
is  the  B&me.  a  Fardessui,  Cours  de  Droit  Commercial,  3d  ed.,  {  505^  3  Bfdanide, 
Lettre  de  Change,  3d  ed.,  J  377. 

But  see  amin,  Howard  v.  Missisiippi  Bank,  aS  La.  An.  7171  Comm.  Bank  >.  First 
Bank,  30  Ud.  ii;  Salt  Bank  ».  Syiacuae  Inst,  63  Barb.  loi;  St  Albans  Bank  v. 
Farmers'  Bank,  10  Vt  I4r.  It  would  not  be  suiprising  if  these  last  four  cases  should 
not  be  followed  even  in  the  jurisdictions  in  which  they  were  decided. 

*  First  Bank  *.  Bicker,  71  HI.  439;  Nat.  Bank  v.  Bangs,  106  Mass.  44r,  444-M45. 
Tta  like  decisions  in  analogous  cases  see  Martin  «.  Moigan,  3  Moore,  635;  City  Bank 
•.  Bums,  GSAla.  367  (jnf*U«};  Peterson  v.  Union  Bank,  53  Pa.  306.  See  also  Whistler 
*.  Foster,  14  C.  B.,  N.  s.  340. 

»  Vol.  n.,  3d  ed.,  1  1361.  *  6  Taunt  76. 
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cbase^noney,  or  the  creditor  may  treat  his  ddit  as  still  unpaid.^ 
But  the  attitude  of  the  bolder  of  a  bill  who  presents  it  for  payment 
is  altogether  different  from  that  of  a  vendor.  The  holder  is  not  a 
bargainor.  B^.  presentment  for  payment  he  does  not  assert,  ex- 
pressly or  by  implication,  that  the  bill  is  his  or  that  it  is  genuine. 
He,  in  effect,  says:  "Here  is  a  bill,  which  has  come  to  me,  calling  , 
by  its  tenor  for  payment  by  you.  I  accordingly  present  it  to  you 
for  payment,  that  I  may  either  get  the  money,  or  protest  it  for  non-  ; 
payment."  Mr.  Justice  Chambse's  statement,  that  the  holder  war- 
rants the  genuineness  of  the  bill  by  presenting  it,  was  e^ressly 
repudiated  by  Littledale  and  Bayley,  JJ.,  in  E.  I.  Co.  v.  Tritton.' 
The  notion,  that  the  holder's  indorsonent  of  his  name  on  the  bill 
at  the  time  of  payment  is  a  warranty  of  the  genuineness  of  the  bill^ 
although  not  without  judicial  sanction,*  should  be  strenuously  re- 
sisted. The  so-called  indorsemait  is  not  an  indorsement  at  all, 
but  simply  a  recent  of  paynient.* 

Wherever  Price  v.  Neal  is  recognized  as  law,  we  should  e:q)cct 
to  find  that  one  who  paid  a  bill  or  note  on  which  his  own  name  was 
forged  could  not  recover  the  money  from  an  innocent  holda:  for 
value.  The  authorities,  with  a  angle  exception,  permit  the  holder 
to  retain  the  money} 


>  Joocs«.R7de,5T^uiit.488;  Yomig v.  Cole, 3 Bbg. N.  C  714;  Gnnte]r*.11 
ley,  4  E.  ft  B.  133;  a  Ames,  Cas.  B.  &  N.  t^a,  n.  i,  633,  n.  t. 

*  3  B.  ft  C.  389, 190-191.  See  to  the  aune  effect  WQkliuon  c.  Johaston,  3  B.  ft  C 
418,  436;  Bemheimer  •.  ManhaU,  1  Minn.  78,  84;  Bank  of  St  Albans  t.  Fanners' 
Bank,  lo  Vt.  141, 146-147.  Ibe  distinction  between  a  lale  and  a  payment  of  a  bill  ia 
poJntEcUy  taken  in  Com  Bank  ».  NasBaa,  91 N.  Y.  74, 80. 

*  NaL  Bank  I.  Bangs,  106  Mass.  441;  People'sBanktLFnnklinBaiik,SSTenn.399.' 

*  See  Story,  Prom.  Notes,  7th  ed,  s*6,  n.  3;  Dedbam  Bank  *.  Everett  Bank,  177 
Mao.  391;  NotthiresteTii  Bank  i.  Bank  of  CDnmerce,  107  Mo.  401.  A  confirnU' 
tion  of  tlK  view  stated  in  the  text  is  found  in  an  anonymous  "  Essay  on  Bills  ot 
Ezchaoge  "  (1769),  p.  10,  wtiere  a  receipt  In  full  1^  the  holder  ^)peara  on  the  bad 
of  the  bill.     In  time  this  filling  out  of  the  receipt  was  abandoned,  being  undentood. 

*  Mather  >.  Mudstone,  18  C.  B.  373;  Young  v.  Lehman,  63  Ala.  519,  513;  T^er 
•.  Bailey,  71  BL  34,  37;  Allen  ».  Shaipe,  37  Ind.  67,  73;  Thfid  Bank  v.  Allen,  59  Mo. 
310,  315;  Lewis  V.  White's  6ank^s7  Hun,  396;  Johnston  t.  Bank,  37  W.  Va.  343; 
Barns  Naaonale  s.  Giaarinnl,  Cassac  dl  Torino  (1871),  died  in  Famone,  n  Codies 
Civile,  454-MSS;  *  Pardeisus,  Cours  de  Dr.  Comm.,  3d  ed.,  505  j  449;  »  Bidarride, 
Lettre  de  Change,  id  ed.,  J  380.  See  also  Bank  of  U.  S.  t.  Bank  of  Ga.,  10  WheaL  333; 
Cooks.  D.  S.,  91  U.  S.  389,  396-397;  Gloucester  Bank  «.  Salem  Bank,  17  Mass.  33. 
The  esMptknul  case  eofilra,  Welch  v.  Goodwin,  113  Mass.  71.  is  not  to  be  sui^wrted. 
It  was  decided  almost  whol^  upoa  the  authority  of  Carpenter  t.  Northborough  Bank, 
113  MaM.  M,  whidi  was  a  totally  diffeieDt  case.    In  this  last  case,  the  plaintiff  made 
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In  order  to  test  the  soundness  of  the  piincq>le  upon  which  Lobd 
Mansfield  proceeded  in  Price  v.  Neal,  it  will  be  well  to  consder 
s(Hue  analogous  cases  dearly  vithin  his  princqtle,  but  to  which 
the  reasons  commonly  assigned  for  the  decision  in  that  case  are 
inapplicable. 

The  case  of  Leather  v.  Simpson '  is  espedally  valuable  for  our 
present  purpose.  The  defendant  had  discounted  for  the  drawer 
certain  bills  of  exchange,  to  which  bills  of  lading  were  attached. 
The  plaintiff,  the  drawee  of  the  bills  of  exchange,  paid  thesa  to  the 
defendant  on  the  faith  of  the  bills  of  lading.  The  bills  of  lading 
turned  out  to  be  forged.  The  plaintiffs  then  sought  to  recover  the 
money  as  money  paid  by  mistake,  but  failed.  There  was,  con- 
fessedly, no  actual  negligence  in  the  case.  No  one  will  assert  that 
the  drawer  was  conclusively  presumed  to  know  the  captain's  signa- 
ture to  the  bills  of  lading.  The  defendant  gave  vp  no  rights  against 
prior  uidorsers,  for  there  were  none.  The  pst  of  the  opinion  of 
Mauns,  V.  C,  is  thus  stated  by  him :  — 

"The  equities  between  these  parties  are  equal;  the  parties  are 
equally  iimocent  in  the  transaction;  they  have  all  been  imposed 
upon;  but  there  is  this  difference,  that  one  of  them,  by  the  course  of 
the  transaction,  has  been  in  possession  of  the  money,  and  I  am  at  a 
loss  to  see  any  ground  upon  which  I  can  be  justified  in  making  a 
decree  that  that  money  ^ould  be  returned." 

The  Vice-Chancellor  in  this  case,  and  Lobd  Denhan  in  the  simi- 
lar case  of  Robinson  v.  'Reynolds,*  where  the  drawee  was  compelled 
to  pay  his  acceptance,  repudiated  the  drawee's  claim  that  the  holder, 
by  presenting  the  bills  of  exchange  with  the  bills  of  ladit^  attached, 
Srarranted  the  genuineness  of  the  latter.'  The  decisions  in  this 
country  accord  with  Leather  v.  Simpson  and  Robinson  v.  Reynolds.* 

«iiotep«yftb]etoA.,uidgaveIt  to  B.  (or  the  latter'i  Koooaunodatioii,  upon  thetmdec- 
ataiwting  tlut  A.  ahonld  also  indone  for  B.'s  uxxaaaodMtioa.  B.  fwgcd  A. 'a  nune  ma 
indoner  and  dbcouDted  the  note  with  the  defenduit,  ta  whom  the  pbuntiff  p«id  it 
when  due.  Hie  title  of  thr  note  obviously  never  pwaed  from  the  pkintUF.  The  de- 
fendant, therefore,  obtuning  the  money  by  the  Ihongful  use  of  the  plaintiff'i  piap- 
erty,  mint  hold  the  money  m  s  constructive  truitee  foi  the  plaintiff,  wbo  accorlin^ 
lightly  recovered  it  from  the  defendaaL  Tdbotv.RodieaterBank,  iHill,  1951  Arnold 
■.  Cheque  Bank,  i  C.  P.  D.  S78,  were  dmOu  cues. 

'iiEq.  398.  »aQ.  B.  r96. 

*  Baxter  V.  Chajunan,  39  L.  T.  Rep.  641;  Goets*.  Bank,  119  U.  S.  55i,acG0nl. 

'  Goetc  •.  Bank,  119  U.  S.  551;  Hoffman  >.  Bank  of  Milwaukee,  la  WalL  i8f, 
Young  V.  Lehman,  63  Ala.  $19;  Fint  Book  9.  Buraham,  31  Uich.  313;  CiaJg  «. 
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The  principle  that,  when  a  loss  must  fall  upon  one  of  two  in- 
nocent parties  having  equal  equities,  the  one  who  has  the  legal 
title  will  prevail,  is  conq>icuously  illustrated  by  another  class  of 
cases  strongly  resembling  the  one  just  considered.  Aiken  v.  Shoit,^ 
Heurtematte  v.  Morris,*  Fort  Dearborn  Bank  9.  Carter,*  South- 
wick  V.  First  Bank/  and  the  like,  decide,  that  the  payee  of  an  order 
or  bUl  of  exchange,  who  takes  the  same  either  by  way  of  purchase 
or  on  account  of  a  debt  due  to  him  from  the  drawer,  and  who  after- 
wards procures  its  acceptance  or  payment  by  the  drawee,  may  en- 
force the  acceptance  or  keep  the  money,  although  the  drawee  was 
induced  to  accept  or  pay  by  the  fraudulent  representations  of  the 
drawer.  This  doctrine  is  a  familial  one  in  the  continental  law.* 
Duranton  first  considers  the  case  where  the  payee  was  a  creditor 
of  the  drawer,  and  remarks  that  the  "Roman  law  not  only  denied 
the  drawee's  right  to  recall  what  he  had  p^  on  his  acceptance, 
although  induced  by  mistake,  but  also  allowed  him  no  defense  to 
an  action  upon  his  promise,  and  that,  too,  although  he  accepted  tn 
consequence  of  the  fraud  and  chicanery  of  the  drawer."  He  then 
points  out  that  if  the  payee  were  a  volunteer  he  could  not  keep  the 
money  or  enforce  the  promise,  because  in  such  a  case  "  the  payee 
is  not  fighting  to  avoid  a  loss,  but  rather  to  make  a  profit,  and  the 
drawee,  on  the  other  hand,  is  fighting  to  avoid  a  loss.  .  .  .  Whereas, 
when  the  payee  is  a  creditor  of  the  drawer,  versaretur  in  damno,  if 
the  drawee  could  refuse  to  perform  his  promise  or  could  recall  his 
payment." 

In  like  mamier  the  assignee  of  a  chose  in  action,  who  acquires 
it  by  purchase  or  on  accoimt  of  a  debt  due  him  from  the  obligee^ 
and  who  collects  the  claim  from  the  obligor,  may  keep  what  he 

SIMmU,  ij  Pft.  140;  Ruiiikilph  *.  Merchants'  Btuik,  7  But  456-  In  the  Mldiigaii 
cue,  CoOLEY,  J.,  Mkl:  "The  best  view  that  can  be  bUcen  of  this  cue  for  the  pluntiff 
bdow  U,  that  Umtc  wm  b.  mutual  mistake  of  fact  under  whkh  the  bank  diaootmted  and 
the  diaweea  paid  the  bill.  CoDceding  this,  why  should  the  diaweea  be  allowed  to  trans- 
fer the  loM  to  the  bank?  Uauallywhea  one  of  two  parties.equally  innocent,  must  softer, 
the  law  leaves  the  Iocs  wbere  Itjias  chanced  to  fall." 

I  I H.  ft  N.  aio;  Walker  c.  CoDant,  69  Mich.  311,  aeeord.  *  loi  N.  Y.  63. 

'  153  Mass.  34,  35  N.  E.  Kq>.  17.  See  «c.  Iselin  *.  Cbemkal  Bank,  6  N.  Y. 
^ip.  Div.  531. 

•  84  N.  V.  4WS. 

*  la  Dtmnto&iCciurideDroltF^aDc^if  33a;  (^de, Novation, 411;  Eixleben, Con- 
dktionca  sine  Causa,  156  tt  seq.i  3  Endeniann,  Haodbwdi  d.  Handels-,  See-  und  Wech- 
•elicchts,  II03,  1115. 
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has  got,  although  the  obligor  paid  in  ignoiance  of  the  fact  that  he 
had  a  valid  defense  to  the  enforcement  of  the  daim;  e.  g.,  fraud,^ 
illegality,'  failure  of  consideration,'  payment,*  set-off,*  and  the  like. 
The  case  of  Merchants'  Co.  v.  Abbott  is  a  typical  one.  Cratain 
buildings,  JnsurecTm  the  pT^tifl  company,  were  set  on  fire  by  the 
owner  and  destroyed.  The  owner  then  asdgned  the  policy  of  in- 
,  surance  to  the  defendant,  to  whom  the  plaintiff  paid  the  amount 
I  of  the  adjusted  loss,  both  parties  being  ignorant  of  the  owner's  fraud. 
iThe  defendant  was  allowed  to  keep  the  money.  In  Mar  v.  Cal- 
lander, a  creditor,  who  had  been  paid  by  the  debtor's  chamberlain, 
as^gned  his  debt  to  the  defendant;  a  new  chamberlain,  who  was 
ignorant  of  the  payment  by  his  predecessor,  paid  the  debt  to  the 
defendant.    Here,  too,  the  defendant  prevailed. 

Consistently  with  the  cases  hitherto  considered,  if  a  drawee  pays 
a  biU  of  exchange,  erroneously  suppodng  that  the  amount  to  the 
ciedit  of  the  drawer  is  sufficient  to  meet  the  bill,  he  ought  not, 
}xpoa  discovering  his  mistake,  to  recover  the  mon^  paid  iiom  the 
holder.  Such  is  the  law  in  England  and  several  of  our  States.' 
In  Chambers  v.  Miller,  the  mistake  was  discovered  while  the  holder 

1  Merchants'  Co.  «.  Abbott,  131  Mus.  397.  A.  by  fr»ud  got  a  certificate  of  pur- 
chase from  the  state,  and  sold  it  to  defendant,  a  bona  jU«  purchaser,  wlio  then 
obtained  a  patent  frotn  the  state:  People  t.  Swift,  96  CaL  165.  A.  t^  fraud  got  a 
stock  certificate  from  a  ooqwratioo  and  transferred  it  to  a  6mm  jIA  pun±naet,  who 
suneadered  it  to  the  compsDy  for  a  new  one  nmoing  to  himylfj  the  company  haa 
no  defence:  Tecumseh  Bank  f.  Russell,  50  Neb.  177,  69  N.  W.  R.  7G3.  A  mortgagor 
pays  a  second  assignee  of  a  mortgage,  both  parties  being  ignorant  of  a  prior  recorded 
aasipiment  of  the  same  mortgage^  the  money  cannot  be  recovcRd  back:  Sehring  ■. 
SomcrviUe,  63  N.  J.  56S,  44  At.  R.  641.     See  Alton  *.  First  Bank,  157  Maaa.  341- 

*  Atty-G«n.  v.  Ferry,  Comyns,  4S1,  is  centra.  But  this  case  is  not  likely  to  be 
foHowed,  unless  sa  a  revenue  dedsiini. 

■  Voumant  tr.  Edgerton,  gi  N.  Y.  403;  Justice  v.  Charles,  7  BbxU.  iii  (cAlEgor 
pays  bj  giving  note);  Wlbams  t.  Rank,  i  In±  330  (the  lame):  see  Marsh  i.  Low, 
JS  Ind.  a7r. 

*  Mar  c.  Callander,  Men.  Diet  1917;  Ket  *.  Ruttierf(»d,  Mat.  DicL  1938;  Duke 
*,  Halciaig,  Mor.  Diet.  1919. 

■  Franklin  Bank  t.  Raymond,  3  Wend.  6g,  dting  Price  *.  Nesl. 

■  Davies  e.  Watson,  a  Nev.  &  M.  709;  Chambeig  *.  Miller,  r3  C  B.,  M.  s.  last 
Woodland  *.  Fear,  7  £.  &  B.  519,  511;  PidUrd  v.  Bank  of  England,  L.  R. «  Q.  B.  613; 
Nat.  Bank  «.  Burkhardt,  100  U.  S.  686;  Preston  v.  fn^-ftn"  Bank,  13  Fed.  Rep.  179; 
aty  Bank  v.  Burns,  68  Ala.  167;  NaL  Bank  *.  McDtmald,  31  Cal.  64  {lembU);  Flm 
Bank  >.  I>evenlsh,  15  Colo.  119,  35  Pac  R.  177;  Peterson  v.  Union  Bank,  5a  I^  m6; 
Hnll  V.  Bank,  DiuUey  {&.  Ca.),  159.  So  in  Germany.  Fostfiscns  *.  Imfairf  CBjoda- 
Geridit,  1S89),  44  Seuffert's  Arcfair,  No.  157;  Anon.  (O.  L.  G.,  Hambwf ,  1887},  43 
SeuSert's  Archiv,  No.  aia. 
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vas  stni  at  tbe  hank-anmterj  but  the  court  held  that  the  mon^ 
vas  irrevocably  his.  In  Massachusetts,  if  oot  also  in  New  York, 
the  holder  is  not  pennitted  to  keep  the  isioaey,  unless  he  has  changed 
his  position  before  notice  of  the  mistake.*  The  decisions  in  those 
States,  it  is  submitted,  are  inequitable.  Either  the  holdn  or  drawee 
must  suffer  by  the  misconduct  of  tbe  drawer  in  drawing  withmit 
funds.  If  the  holder  has  once  got  the  money,  there  seons  to  be 
no  reason"  why  a  court  should  take  it  from  hhn.  Furthermore, 
it  seons  impossible  to  reconcile  these  decisions  with  those  discussed 
in  the  preceding  two  paragnqihs  and  decided  in  the  same  juris- 
dictions. In  Fort  Dearborn  Bank  v.  Carter,*  the  couit  was  evi- 
dmtly  embarrassed  by  its  decisions  in  favor  of  the  drawee  who  paid, 
by  mistake,  overdrafts.    They  were  disposed  of  as  follows:  — 

"Whatever  may  be  the  distincti(m  between  such  a  case  as  Mer- 
chants' Bank  v.  Nat  Bank  *  (the  case  of  an  overdraft  paid  by  mis- 
take), and  the  case  of  Ins.  Co.  v.  Abbott,*  it  is  manifest  the  making 
tA  a  contract  or  the  payment  of  money  under  a  mistake  of  fact,  as 
these  words  are  used  in  the  law,  is  not  always  followed  by  the  same 
OHisequenoes  as  the  irmVing  of  a  contract  or  the  payment  of  money 
in  consequence  of  the  fraudulent  misrepresentation  of  a  third 
person." 

This  can  hardly  be  regarded  as  the  court's  last  word  Mpoa  the 
subject  It  is  believed  that  no  convincing  reason  can  be  found  for 
discriminating,  as  the  Massachusetts  and  New  York  courts  do,' 
against  a  drawee,  who  has  been  misled  by  the  fraud  of  the  drawer, 
and  in  favor  of  a  drawee,  who  has  acted  under  a  mistake. 

One  who  believes  in  Lord  Manstield's  principle  that,  when  one 
of  two  innocent  persons  most  suSer  by  the  misconduct  of  a  third, 
the  loss  should  lie  where  it  has  fallen,  is  destined  to  disai^xnutment, 
as  he  reads  the  American  cases  bearing  tq>«i  the  ri^t  of  the  holder, 
to  whom  the  drawee  has  paid  a  bill,  which  has  been  altered  after 
its  issue  by  the  drawer.  Ti  a  holder  has  in  good  faith  purchased  a) 
bill,  of  which  the  amount  has  been  raised,  and  the  drawee  has  in , 

■  MaduBts'  Bank  •,  Ea^  Bak'  loi  Mua.  381;  Hadunti'  Buk  «.  NaL  Buk, 
139  Hug.  513  tbut  see  Boyliton  Bank  v.  Richudaon,  loi  Mass.  987);  tmy  Bank  t. 
Grant,  Hm  &  D.  iig;  Irving  Bank  «.  Wetherald,  36  N.  Y.  335;  WhiUng  *.  City  Bank, 
77N.  Y.363  lumbUy,  NaLBank>.Stede,iiN.  Y.Sup.  j38(butsc«Oddie*;Nat. 
Bank,  4S  N.  Y.  73s). 

*  153  Mass.  34,  as  N.  K  Rqi.  37, 

»  139.HMI.  Jij.  *  131  Man.  397. 
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'  like  good  laitb  paid  it,  the  payment,  it  would  seem,  should  have 
the  same  effect  in  favor  of  the  holder,  as  the  payment  of  a  bill  on 
which  the  drawer's  name  is  forged,  or  the  payment  of  a  bill  on 
'  the  faith  of  forged  bills  of  lading,  or  the  payment  of  a  bill  induced 
ll^  the  drawer's  fraud,  or  of  one  drawn  without  funds.  Neverthe- 
less, the  right  of  the  drawee  to  recover  the  money  paid  upon  an 
altered  bill  is  asserted  by  many  decisions  in  this  country.*  One 
who  disagrees  with  these  decisions  must  turn  for  comfort  to  the 
y.ig>''^]h  and  continental  law.  There  is,  it  is  true,  no  egress  Eng- 
lish dedsion  recognizing  the  holder's  ri^t  to  ke^  the  money  paid 
in  such  a  case,  but  that  the  holder  need  not  refund,  seems  to  be  a 
fair  inference  from  Langton  v.  Lazarus.*  In  France,  Germany, 
Belgium,  Switzerland,  Italy,  Hungary,  and  Russia  it  is  unques- 
tioned law,  that  a  drawee,  who  acc^ts  or  pays  an  altered  bill,  must 
htaiOT  his  acceptance,  and  cannot  recover  what  Ite  has  paid.*  ' 

Upon  whom  finally  should  the  loss  fall,  when  a  party  to  a  biH  or 
note  pays  it  to  a  bolder,  who  ooold  maintain  no  action  against  the 
paytH',  because  one  of  the  indorsonents  in  his  chain  of  title  is  a  for- 
gery? Here,  too,  it  may  be  urged,  the  equities  are  equal,  and  the 
lu^er,  having  obtained  the  mon^,  should  keep  it  But  this  case 
differs  in  an  important  particular  from  all  the  cases  hitherto  con- 
sidered, and  another  principle  a>mes  into  play,  which  overrides  the 
rule  as  to  equal  equities.  In  all  the  other  cases  the  bill  f''"  "'H*r, 
however  valueless  it  may  have  been,  belonged  to  the  holder.  In 
the  case  of  the  forged  indorsement,  on  the  other  hand,  the  bill  or 
note  belongs,  not  to  the  hddei,  but  to  him  whose  name  was  forged 
as  tndorser.  The  holder,  who  bought  the  bill,  was  therefore  gfolty 
of  a  conversion,  however  honestly  he  may  have  acted.*    Wben^ltf. 

*  'Eapf  t.  Bank,  ift  W*U.  604;  Young  t.  Lehman,  63  Ala.  519,  513;  RedEngton  d 
Wooda,  45  CaL  406;  Pa^  «.  Roaer,  67  Ind.  joo;  Herchanta'  Bank  «.  Exchange  Bank, 
16  La.  457;  Huid  Bank  *.  AUca,  59  Mo.  31a;  Bank  of  C<»nmenx  •.  Uiikm  Bank, 
3  N.  Y.  330;  Bank  ot  Commeite  *.  Nat  Aioodatian,  55  N.  Y.  an;  Marine  Bank  9. 
Nat.  Bank,  59  N.  Y.  7;  White  i.  Continental  Bank,  64  N.  Y.  316;  Security  Bank  *. 
Bank  td  Republic,  «7  N.  Y.  458;  Nat.  Bank  v.  Westcott,  8g  N.  Y.  418;  Nat.  Bank  •. 
SeaboanlBanfc.ii4N.  Y.  a8(nHiU<);  Oty  Bank  •.  Nat.  Bank,  45  Tex.  103. 

*  5  M.  &  W.  619.  But  the  EogUsh  law  is  now  settled  in  accordance  with  the 
American.    loqwtial  BaiA  v.  Hamilton  Bank,  [tgoj]  A.  C.  49- 

'  I  Nougoter,  Lettre  de  Change,  4tb  ed.,  {  3*5;  »  nnxleans,  Coun  de  Dr.  Comm., 
3d  ed.,  S06,  J  4S3;  Wlcfater,  Wechaelrecht,  4S1,  gjving  the  ten  of  the  commenial 
oodei  <rf  the  countries  above  mmtioned. 

*  See  a*  to  totgtA  traniftr  of  stock,  Sheffield  >.  Baiday,  [1903]  i  S.  B.  i. 
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cdlected  tb&  bQ],  inasmudi  as  he  obtained  the  mon^  by  means 
of  the  true  owner's  property,  he  became  a  constructive  trustee  of 
the  money  for  the  benefit  of  the  latter.  The  true  owner  may  there- 
fore recover  the  money  as  money  had  and  received  to  his  use.'  If 
he  recovers  in  his  action,  the  proper^  in  the  bill  would  pass  to  the 
holder;  but  the  bill  would  be  of  no  value  to  him,  for,  if  he  should 
seek  to  collect  it,  he  would  be  met  with  the  ddoise  that  it  had  been 
paid  to  him  once  already.  If,  aa  the  other  hand,  the  true  owner 
prefers  to  proceed  on  the  bill  against  the  maker  or  acc^tor,  he 
ipay  do  so,  and  the  prior  payment  to  the  holder,  being  made  to  one 
without  title,  will  be  no  bar  to  the  action.*  The  maker  or  acceptor, ' 
however,  who  pays  to  the  true  owntf,  is  entitled  to  the  bill,  and 
should  be  subrogated  to  the  ownn's  right  to  enforce  the  construc- 
tive tirust  against  the  holder,  and  could  thoeby  make  himself  whole. 
Consequently,  whatever  cotuse  the  true  owner  elects  to  pursue, 
the  loss  must  ultimately  fall  on  the  holder.  As  a  matter  of  pos- 
itive law,  ^  ^1^^  ^^  acceptor^  who  pays  the  holder  claiming  under 
a  forged  indorsement,  is  allowed  to  proceed  against  the  latter  di- 
rectly, without  first  paying  the  true  owner.'    This,  as  a  matter  of 

>  Bobbett  *.  Pinkett,  i  Ex.  Div.  j68,  373;  Indiana  Bank  t.  Holtsdaw,  98  Ind.  8$; 
SucUey  ■.  Sectmd  Bank,  35  N.  J.  400;  Jobaaoa  «.  Unt  Bank,  6  Hun,  114. 

1  Ffast  Bank  ».  Bremer,  7  Ind  Ai^  685. 

>  I  Ames  Caa.  on  B.  &  N.  433.  0.  3;  Star  Co.  >.  N.  H.  Bank,  60  N.  H.  44a;  Com 
Bank  v.  NaMau  Bank,  91  N.  Y.  474.  Analogotu  to  tbeae  caaes  of  forged  indonemHit 
are  those  when  the  defendant  buys  a  stock  certificate,  tranifened  to  him  by  a  fcoged 
power  of  attun^,  and  then  niHEnden  it  to  the  rompry,  takmg  out  a  new  certificate 
in  hia  own  name.  The  title  of  the  true  owner  li  not  affected  thereby.  The  defendant, 
having  Obtained  the  new  certificate  by  means  of  the  taiginal  one  <rf  the  true  owner, 
holds  the  new  one  as  a  constiuctlve  trustee  for  the  latter.  The  conqiany  would  be 
bound  to  issue  a  fteah  certificate  to  the  true  owner,  but  would  of  coune  be  entitled  to 
have  the  one  outstanding,  to  which  the  original  shareholder  is  equitably  entitled,  de- 
Uvetcd  np.  So  that  the  Ums  most  fall  on  the  innocent  puichasa.  Sims  f .  An^o-Am. 
Co.,  s  Q.  B.  D.  iBSi  HetTop.  Bank  «.  Ueyer,  63  Ud.  6.  Tie  case  of  Boston  Co.  *. 
Richaidson,  135  Uass.  473,  seems  to  have  gone  too  far  in  holding  the  innocent  pur- 
duaer  liable  oa  an  implied  wuianty  ol  title.  The  same  czitidsm  may  be  apfdied  to 
Uerchants'  Bank  *-  Flnt  Bank,  3  Fed.  Rep.  66,  —  a  case  at  forged  inducement,  — 
wiiich  was  said  in  Leather  Bank  v.  Merchants'  Bank,  118  U.  S.  at,  37,  to  proceed 
"upon  grounds  inoannstent  with  the  prindplei  and  anthiKitiea  above  stated."  In  the 
last  case  the  drawee's  right  to  recover  of  the  hdder  under  a  forged  indorsemeot,  waa 
hdd  to  be  barred  in  six  yean  itom  the  time  of  the  payment.  This  deciEion,  on  the 
theory  of  snbrogaticm,  is  dearly  ri^t.  But,  if  the  case  is  regaidcd  as  an  Illustration 
of  the  ti^t  to  recover  money  paid  under  mistake,  it  it  not  to  be  reomdled  with  the 
[vevmiling  doctrine,  that  the  cause  of  actkn  doca  not  accrue  against  an  innocent  r^ 
Gcivci  nntn  deouBd,  or  notice  of  the  miBtake. 
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legal  leasoning,  is  believed  to  be  anwarranted.  But  as,  in  tlie  result, 
the  loss  comes  where  upcHi  the  principle  oi  sul»ogatMXi  it  ought  to 
come,  it  is  not  worth  while  to  be  too  critical. 

The  principle  by  which,  in  a  controversy  between  two  persons 
having  equal  equities,  the  holder  of  the  tide  shall  prevail,  is  most 
-  onnmonly  applied  for  the  benefit  of  a  purchaser,  who  buys  a  title, 
J  without  notice  of  equities  attaching  to  it,  in  the  hands  of  the  sdler, 
I  in  favor  of  a  third  person.*  There  is,  it  must  be  admitted,  one 
difference  between  this  case  of  the  purchaser  and  those  already 
discussed,  in  which  the  holder  of  a  bill  received  and  the  drawee 
made  payment,  both  acting  under  the  mistaken  beUef  that  the  bill 
was  genuine  and  properly  payable  by  the  drawee  to  the  h<^er. 
The  purchaser  parts  with  his  money  at  the  time  he  acquires  the 
legal  title,  which  he  claims  the  right  of  retaining.  The  holder,  <ki 
the  other  hand,  tmless  there  are  prior  indorsers,  gives  up  nothing 
of  value  at  the  time  when  he  acquires  from  the  drawee  the  money 
whidi  he  seeks  to  keep.  He  parted  with  his  mmey  in  a  pnot 
transaction,  when  he  obtained  the  worthless  tail.  At  that  mcanent 
the  loss  has  fallen  upon  the  holder,  and  it  has  been  said  that  be 
"ought  not  to  be  permitted  to  throw  that  loss  upon  another  inno- 
cent man,  who  has  done  no  act  to  mislead  him."  '  But  this  view 
seems  specious,  rather  than  sound.  From  the  point  of  view  of  . 
natural  justice,  the  time  of  the  loss  is  immaterial.*  If  one  looks  at  the 
fraudulent  transaction  in  its  entirety,  the  equality  of  the  equities  be- 
tweea  the  holder  and  the  drawee  is  just  as  obvious  as  the  equally 
of  the  equities  between  the  purchaser  and  the  equitable  incum- 
brancer.   One  or  two  additional  illustrations  may  be  put:  — 

A  creditor  sells  his  claim  to  A.,  and  afterwards,  concealing  this 
sale,  sells  the  claim  to  B.,  who  in  good  faith  collects  it  of  the  debbw. 

'  See  I  Harvmrd  Law  Review,  3,  4  d  ttq.;  amU,  p.  355. 

*  Fn  Chaubbs,  J.,  in  Smith  v.  Mnccr,  6  Taunt.  ^6,  &4.  So  wbere  X  buys  b  land 
wiiimnt  under  a  forged  aaigiuiieDt  In  tike  name  trf  id  owner  A,  and  ia  good  faith 
gets  a  patent  in  eichADge  therefor  fnm  the  govenunent,  he  ought  to  hold  the  tltla 
under  tlie  patent  in  trust  for  A.  But  sec  conJra  Dixon  v.  Caldwell,  15  tM.  St.  '^ia\ 
Mack  t.  Biammer,  ag  (Hi.  St.  508  {mMt);  Fletcher  *.  HcArthur,  ri7  Fed.  393. 

*  IF,  for  instance,  the  mooey  paid  by  the  drawee  to  the  hdder  should  by  mistake  be 
repaid  to  the  drawee,  the  latter  could  keep  it.  This  haniened  in  Second  Bank  *.  Weat- 
cfB  Bank,  ji  Md.  laS,  when  the  losa  Gist  fdl  on  the  holder,  who  bou^t  a  bUl  drawn 
without  funds;  the  loss  was  then  thrown  tqmn  the  drawee  by  the  latter's  paying  the 
bni  by  mistake;  but  was  finally  cast  upon  the  hotder  by  hit  mistake  in  refunding  to  the 
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B.  pud  his  money  for  nothing,  but  surely  be  oag^t  to  be  allowed  to 
keep  what  he  has  collected,  althou^  received  after  he  suffered  his 
loss,  and  althou^  the  loss  is  thereby  thrown  on  the  equally  inno- 
ccftt  A.' 

Again:  A  third  mortgagee  buys  the  first  mortgage  in  ignorance 
of  the  second.  The  second  mortgagee,  in  justice,  cannot  prevent 
the  third  from  tackit^  his  two  mtxlgages,  althou^  the  second  is 
thereby  "squeezed  out"* 

Another  ezanqde  is  found  in  the  singular  case  of  London  Bank 
V.  London  Co.*  Some  negotiable  bonds  were  stolen  bam  the  de- 
fendant's box  and  sold  to  the  plaintiff,  a  bona  fide  purchaser.  The 
thief,  fearing  detection,  afterwards,  by  fraud,  got  them  again  from 
the  plaintiff  and  replaced  them  in  the  box  of  the  defendant,  who 
did  not  learn  till  later  of  the  theft  or  rei^cement  of  the  bonds.  The 
court  gave  judgment  against  the  plaintiff,  on  the  ground  that  the 
defendant  was  a  purchaser  for  value  without  notice.  It  requires  a 
omaiderable  effort  of  the  imagination  to  find  here  the  elonents  of 
a  purchase.  But  the  dedsion  seems  clearly  right,  for  the  equities 
were  equal,  and  the  defendant  had  the  bonds.  Here,  too,  as  in 
the  preceding  two  instances,  the  loss,  which  first  fell  on  the  defend- 
ant, was  afterwards  transferred  to  the  plaintiff. 

The  rule  as  to  equal  equities  is  also  applicable,  althougji  the  '. 
holder  of  the  legal  title  parts  with  his  money,  neither  before  nor  [ 

>  In  JudsiMi  ».  CoTconn,  17  How.  611,  Caikok,  J.,  said,  p.  614:  "The  case  Is  one 
trlme  an  equity  was  succesdvely  assigned  in  a  ekote  in  action  to  two  ioDocent  persoos, 
irfiose  equities  aie  equal,  according  to  the  moral  rule  goveming  a  court  of  diancery. 
Here  C.  [the  junior  assignee]  has  drawn  to  his  equity  a  legal  title  to  the  fund,  which 
legal  title  J.  aecks  to  set  aside.  .  .  .  Now,  uotUng  is  better  settled  than  that  this  can- 
not be  done.  The  equities  being  equal,  the  law  must  prevaiL"  See  to  the  same  effect 
Merouitile  Co. »,  Corcoran,  i  Gray,  75;  40  SeuSert'g  Archiv,  No,  103;  13  id..  No.  146; 
34  id.,  No.  1341  31  id..  No.  17;  3  Stobbe,  Bandbuch  d.  dcutschen  Privatrechts,  181; 
Enorr,  41  Ardtiv  fUr  die  Gviliatlsche  Piazis,  318.  In  Gennany,  as  generally  in  the 
United  States,  the  mere  fact  that  the  second  assignee  first  notifies  the  debtor  of  hta 
ttrignment,  does  not  defeat  the  precedence  of  the  first  assignee;  but  In  Fiance,  aa  In 
England,  priority  of  notice  determines  the  righti  of  niccesuve  assignees. 

*  A  wider  generalization  has  convinced  the  writer  that  his  opinion  to  the  contrary  In 
I  Harvard  Law  Review,  ij.oMte,  p.  367,  is  erroneous.  But  the  English  doctrine,  which 
permits  tacking  by  the  third  mortgagee,  even  when  he  has  notice  of  the  second  mort- 
gage, ai  in  Taylor  i.  RuaseU  (1S91),  i  Ch.  S,  seems  as  indefensible  as  ever.  Such  a 
case  is  hardly  to  be  distinguished  from  the  cases  where  the  bolder  of  a  lull  collects  It 
with  knowledge  tha  t  it  Is  forged,  or  drawn  without  funds,  and  that  the  drawee  b  act- 
ing under  a  mistake.    Supra,  p.  374,  n.  1. 

*  II  Q.  B.  Dlv.  53S.    See  also  Colonial  Bank  >.  Hq>wortb,  36  di.  D.  36. 
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contemporaneously  vitfa  its  acquisition,  but  subsequently  tliereto. 
If,  for  example,  a  plaintiff  pays  and  the  defendant  receives  money 
supposed  by  both  to  be  due  from  the  plaintiff,  but  really  due  from 
X.,  and  the  mistake  is  not  discovered  until  the  claim  against  X. 
is  barred  by  the  Statute  of  Limitations,  or  has  become  worthless 
by  the  insolvency  of  X.,  the  defendant  can  keep  the  money. 
The  rule  is  the  same,  if  the  defendant's  pecuniary  position  has 
become  changed  in  other  ways,  in  consequence  of  the  receipt  of 
the  money.  Here,  again,  both  parties  are  innocent,  and  one  of 
them  must  suffer;  but  the  defendant,  having  the  legal  title  to  the 
money,  prevails.' 

It  is  bc^>ed  that  what  has  been  written  may  serve  to  convince 
the  reader  of  the  extensive  scope  of  the  doctrine  that  equity  will 
not  interfere  as  between  two  persons  having  equal  equities,  but 
will  let  the  loss  lie  where  it  has  fallen.  It  will  cotaioly  be  a  satis- 
faction to  the  writer,  if  he  has  helped  to  vindicate  the  (qunion  of 
Lord  Manstieu)  in  Price  v.  Neal  from  the  false  ^oss  that  has  been 
put  npoa  it  by  bis  successors. 

>  Britbane  ».  Dmks,  5  Tkuat.  144;  Skyrlug  •.  Gteenwood,  4  B.  ft  C  aSt;  W^tMO 
*.  Uooie,  33  Law  limes.  Ill;  Cnion  Au'n  >.  Eehlor,  7  Uo.  Ap.  150;  M&yav.SUte 
Bank,  8  Neb.  104,  109;  Unioii  Bank  t.  Sixth  Bank,  43  N.  Y.  451;  Uayer  f.  Uayoi, 
£3  N.  Y.  1531  White  v.  CoDtineotal  Bank,  64  N.  Y.  476;  CwTtn  v.  Mayor,  79  N.  Y. 
511, 515;  B«aia  e.  Cnpdand,  54  At^.  70, 14  S.  W,  K.  1094;  Union  Bank  v.  Ontaiio  Bank, 
14  Low.  Can.  Jui.  309;  Pothier,  Obltgaticau,  No.  asd;  13  Duianton,  Cours  de  Droit 
Fnncais,  }  685.  The  i»inc^  was  clearly  stated  En  Kingitoa  Bank  >.  Eltinge,  40 
N'  Y.  391,  but  at/angdy  tniBapplied,  the  coutt  i-mrlfW^iw  ^K*^  fK^  plalnUff  ^'H  the 
legal  title,  although  the  money  had  been  paid  to  the  defendant  by  the  plaintlS'i  au- 
KnL  If  land  had  been  conveyed,  uuteMl  of  money.  It  b  hardly  to  be  lupfMied  that 
the  court  would  have  treated  the  legal  title  as  being  In  the  [Jaintlff;  but  there  ia  ol^ 
viouily  no  diffncnce  between  the  two  cases  in  princ^ric  Dunaot  s.  Ecdea.  Ctmmia- 
nonen,  6  Q.  B.  D.  334,  b  difficult  to  aplalo,  unicM,  by  reaaon  of  the  rdative  podtioos 
in  life  of  the  partita,  the  dcfgndantthould  be  hddiwyooaibte  tot  the  conaeqoencet  <rftfae 
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Melanchoiy  the  spect&ds  must  always  be,  whoi  covetous  rela- 
tives seek,  to  convert  to  theji  own  use  the  fortune  vluch  a  testator 
has  plainly  devoted  to  a  great  public  benefaction.  But  society  is 
powerless,  in  a  given  case,  so  long  as  the  forms  of  law  are  observed. 
When,  however,  charitable  bequests  have  been  repeatedly  de- 
feated, und^  cov^  of  law,  and  that,  too,  although  the  beneficent 
purpose  of  the  testator  was  unmistakably  caressed  in  a  will  exe- 
cuted with  all  due  fcnmalities,  and  although  the  de^gnated  trus- 
tees were  ready  and  anxious  to  perform  the  trust  reposed  in  them, 
ime  cannot  he^  wondering  if  tiiere  is  not  something  wrong  in  a 
system  of  law  which  permits  this  deplorable  disiq^intmoit  of 
the  testator's  will  and  the  consequent  loss  to  the  community. 
The  prominence  of  the  testator,  and  the  magnitude  of  the  "Hlden 
Trust,"  whidi  has  recently  miscarried,  have  aroused  so  general  an 
interest  that  this  seems  a  peculiarly  fit  time  to  consider  the  legal 
reasons  for  the  faOuie  of  that  and  similar  charitable  bequests  in 
New  York. 

Governor  TUden's  will  is  summarized  by  the  majority  of  the 
court  in  Tilden  v.  Green,*  as  follows:  "I  request  you  [the  execu- 
tors] to  cause  to  be  incorporated  an  institution  to  be  called  the 
*TQden  Trust,'  with  capacity  to  maintain  a  free  library  and  read- 
ing-room in  the  dty  of  New  York,  and  such  other  educational  and 
sdentific  objects  as  you  shall  designate;  and  if  you  deem  it  expe- 
dient —  that  is,  if  you  think  it  advisable  and  the  fit  and  pnqier 
thing  to  do  —  convey  to  that  institution  all  or  such  part  of  my 
residuary  estate  as  you  choose;  and  if  you  do  not  think  that  course 
advisable,  then  a^^y  it  to  such  charitable,  educational,  and  scien- 
tific purposes  as,  in  your  judgment,  will  most  substantially  benefit 
mankind.'"     The  trustees  procured   the  incorporation  of   the 

*  Reprinted  by  pennlMloD  bom  the  Hunrd  Law  Revfew  tor  Mudi,  1893,  with 
mannscript  addltkna  bjr  the  author. 

■  130  N.  Y.  39.  iS  N.  E.  R.  8S0,  887. 

'  The  writer  is  by  no  mean*  convinced  that  thli  wu  a  Just  latopret&tloo  of  the 
wiD,  but  for  the  pnipoea  of  thli  article  it*  accuracy  b  aatumed. 
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"Tilden  Trust,"  and  elected  to  amvcy  the  entire  readue  to  that 
institution.  An  admirable  will  and  villing  trustees  —  and  yet 
the  bequest  was  not  sustained.  If  the  trustees  had  not  elected  to 
give  tbe  property  to  the  "Tilden  Trust,"  that  institution  would 
have  had  no  claim,  nor  would  there  have  been,  imder  the  kw  of 
New  York,  any  means  of  onnpelling  them  to  apply  it  to  the  alter- 
native charitable  purposes,  'nierefore^  the  Court  of  A|q>eaJs  de- 
cided, the  trustees  could  not  dispose  of  the  pn^>erty  in  either  of 
the  two  iqodes  indicated  in  the  will,  and  the  entire  residue,  amount- 
ing to  some  $5,000,000,  must  be  distributed  among  the  heirs  and 
next  of  kin. 

The  question  of  the  [wcper  interpretation  of  the  will  ^tart, 
the  failure  of  the  "Tilden  Trust"  is  due  to  a  combinati(Hi  of  two 
causes:  the  one  l^islative,  the  oth^  judicial.  Had  the  Tilden 
case  arisen  in  England,  or  in  any  of  our  States,  ezc^t  New  York, 
Michigan,*  Minnesota,*  Maryland,'  Virginia,*  and  West  Virginia,* 
the  trust  would  have  been  established.  The  precise  nature  of  the 
l^i^tion  in  New  York  will  be  best  E^preciated  by  contrasting  s 
private  trust  with  a  charitable  trust 

A  trust,  being  an  obligation  of  one  person  to  deal  with  a  sped&c 
res  tot  the  ben^t  of  another,  cannot  be  enforced  unl^,there,is.a 
d^nite  obligee,  that  is,  a  cestui  que  knst,  who  can  file  a  bill  for  its 
qiecific  performance.*  Furthermore,  as  equity  follows  the  law,  the 
rule  of  peipetuities  must  aj^y  to  trusts  as  well  as  to  1<^  estates. 
.  By  the  English  and  general  American  law,  neither  of  these  doc- 
trines, which  are  of  universal  application  to  private  trusts,  is 
extended  to  charitable  trusts.  On  the  one  hand,  the  considera- 
tions of  public  policy,  which  lie  at  the  foundation  of  the  rule  of 
perpetuities  in  the  case  of  private  property,  are  obviously  inappli- 
cable to  property  devoted  to  charity;  and,  on  the  other,  the  qiedfic 
performance  of  the  charitable  trust  is  abundantly  secured  through 
the  attorney-general  acting  in  behalf  of  the  State. 

In  New  Yoik,  however,  the  English  law  of  charitable  trusts  has 

>  Methodist  Churdi  v.  ClAric,  41  Mich.  730.  But  mc  White  f.  Kice,  iii  Hidu 
403- 

»  little  V.  mUfoid.  31  Minn.  173;  Atwitet ».  Russell,  49  Uino.  57,  51  N.  W.  R. 
619. 

*  Gambel  *.  Trippe  (Ud.  189a),  15  AtL  R.  461. 

*  Stonestieet ».  Doyle,  75  Va.  356. 
»BtbleSiKieQ'»-Pendletoa,7W.V«.79.  •  Y.  B.  15  Kn.  Vn.  laa. 
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been  abolished  by  statute^  and  diaritable  trusts  aie  thereby  put 
upon  the  same  footing  as  private  trusts,  with  the  sin^  reception 
that  pixqier^  may  be  given  directly  to  coipor^i^ons  authorized  to 
receive  and  hold  permanently  bequests  for  ^edfied  charitable 
purposes.  This  esEcq)tioiml  New  Vork  legislation  seems  to  the  \ 
writer  an  tmniixed  evil.  Any  one  who  follows  the  reported  cases,  ' 
to  say  nothing  of  the  unreported  instances,  for  the  last  Mty  years, 
will  be  startled  at  the  number  of  testators  whose  reasonable  wishes 
have  bem  needlessly  disappointed,  and  at  the  amount  of  property 
which  has  been  diverted  £rom  the  ctnnmunity  at  large  for  the  bene- 
fit of  unscrupulous  relatives.* 

Nor  has  New  Yrak,  whose  t^jislation  in  general  has  been  widely 
echoed,  made  any  recent  converts  to  her  doctrine  of  charities.  On 
the  contrary,  Wisconsin,  which  at  one  time  followed  the  New  Yoifc 
rule,  by  the  revision  of  187S  adt^ted  the  Et^jish  practice  with  the 
exception  of  the  so-called  cy-pres  doctrine.  ^^Tg^nia,  too,  which 
at  one  time  ignored  the  distinction  between  private  and  charitable 
trusts,  has,  by  statute,  sanctioned  to  a  limited  extent  indefinite 
charitable  trusts. 

But  even  under  the  New  York  Statutes,  Governor  T^den's  diari- 
table  puiposes,  it  would  seem,  might  have  been  accomplished  within 
the  rules  applicable  to  private  trusts.  The  objection  of  remoteness 
did  not  exist,  for  the  win  was  carefully  framed  so  as  not  to  violate  the 
rule  of  perpetuities;  and  the  objection  that  there  was  no  definite 
eeshd  que  trust  who  could  compel  its  perfonnance  was  obviated  by 
the  willingness  of  the  trustees  to  exercise  thor  cation  in  favor  of 
the  "Tildm  Trust"  Unfortunately,  however,  the  New  York  courts 
had  adopted  a  chancery  doctrine,  which  was  first  stated  in  Morice 
V.  Bish<p  of  Durham.*  In  that  case  prop^ty  was  bequeathed  to  the 
bi^op  iqwn  trust  to  diqiose  of  the  same  to  such  objects  oi  benev- 
olence and  liberality  as  be  shotild  most  iqiprove  <^.  lliis  was  ob- 
viously not  a  diaritable  trust,  and,  thae  bdng  no  cestui  que  Inuf, 
there  was  no  one  who  could  compel  its  perfonnance.   The  bislu^, 

*  Oweni«.MiMd(nMySodet7, 14N.  Y.3go;  Dmnilng  *.  Umhall,  93  N.  Y.  366; 
Levy  1.  Levy,  33  N.  Y.  97;  Bucom  >.  Alberttm,  34  N.  Y.  5S4;  Admnu  *.  Peny,  43 
N.Y.487;  WUte  *.  Homid,  46  N.  Y.  144;  Kdmesv.UMd,  51N.  Y.  331;  Pridwid 
>.  Thon^wMi,  05  N.  Y.  76;  Cottmu  v.  Gnce,  iia  N.  Y.  999;  Kwl  *■  WSlkmi,  las 
N.Y.560;  FowUck  I.  HeoqiiUwl.  i>5  N.  Y.  581;  IIIde&ti.GrMD,  130  N.  Y.  09,  18 
KE.R.880. 

*  g  Ves.  399,  le  Vei.  s>t- 
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however,  disclaimed  any  beneficial  interest  in  himself  and  was  ready, 
like  the  trustees  in  the  "TUden  Trust,"  to  iq^y  the  pn^rty  in  ac' 
cordance  with  the  testator's  wilL  But  the  Master  of  the  Rolls 
and  the  Lord  Chancdlor  dedded  that  the  trust  must  fail,  and  de< 
creed  in  favor  of  the  next  of  kin. 

One  who  dissents  from  a  decision  of  ^  WiLUAM  Gkant,  affirmed 
by  LosD  Eldon,  which  has  remained  imchallcnged  for  nearly  tubety 
years,  and  which  has  been  followed  in  many  later  dectstoos,*  must 
realize  that  he  is  leading  a  forlorn  hope.  Nevertheless  the  writer, 
finding  himself  unable  to  agree  with  the  conclusion  in  Morice  v. 
Bishop  of  Durham,  ventures  to  give  the  reasons  for  his  faith. 

It  wiU  be  granted  at  the  outset  that  the  ded^n  in  this  case 
defeated  the  will  of  the  testator,  and  that  nothing  short  of  an  im- 
perative rule  of  law  can  ever  justify  such  a  result.  It  is  also  cer- 
tain that  no  such  rule  of  law  is  mentioned  by  Losd  Euwn.  The 
distinguished  chancellor,  after  saying  that  the  bishop  could  not 
hold  for  his  own  benefit,  diqxises  of  the  bishop's  willingness  to 
perform  the  trust  in  this  short  and  unsatisfactory  fashion:  "I  do  not 
advert  to  what  appears  upon  the  record  of  his  intention  to  the 
contrary,  and  his  diqx>sition  to  make  the  ^^)Iication;  for  I  must 
look  only  to  the  will,  without  any  bias  from  the  nature  of  the 
disposition,  or  the  temper  and  quality  of  the  person  who  is  to 
execute  the  trust."  Sir  Wnxuic  Gkant  seems  to  have  thou^t 
that  the  right  of  the  next  of  kin  resulted  from  an  intestacy  as  to 
the  beneficial  interest.'  But  the  fallacy  of  this  view  is  demonstra- 
ble with  almost  mathematical  condusiveness.  An  intestacy,  where 
everything  that  the  testator  had  passes  by  his  will,  is  a  self-evident 
coatradiction.  And  yet  in  Morice  v.  Bishop  of  Durham  all  the 
testator's  proper^  did  pass  by  his  will  to  the  bishop.  If  it  be 
said  that  the  legal  title  passed,  but  not  the  equitable  interest,  the 
answer  is  that  the  absolute  owner  of  property  has  no  equitable 

>  Junes  e.Allen,3Mei.  17  (lonib);  Ommaney^v.  Butdicr,  T.  &R.  160;  Foirta*. 
Gariike,  1RUSB.&M.  333;  miliama*.  Kenluw.sa.  &F.  iii  {ttiMt);  Huiisv.Dn 
Paaquier,  a6  L.  T.  Hep.  689;  Loiven  *.  CUyton,  S  Ch.  D.  589;  Adye  v.  Smith,  44 
Cum.  60;  ChambeiUm  v.  Stearns,  iii  Man.  »6t,  NichcJi  v.  Alkn,  130  Uus.  an. 
But  see  Gootkle  c.  Uocmey,  60  N.  H.  538. 

'  "If  there  be  s  clear  tnitt,  but  for  unoerUinobjecta,  the  proper^  that  is  the  subject 
ofthetnut.iiuudiqKiaed  of;  and  the  lienefit  of  such  trust  must  result  to  those  to  whom 
thel&wgives  the  ownership  io  default  of  di^xMltkii  by  the  former  ownet."  9  Yea.  399. 
See,  to  the  same  effect.  Levy  i.  Levy,  33  N.  Y.  97,  loa,  pa  Wbioht,  J.,  and  Htdland  t. 
AkoA,  loS  N.  Y,  313, 313,  pv  Kapauo,  J. 
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faiteicst  Hie  use  o{  the  words  "equitable  ownership"  and  "equi- 
table estate"  is  so  inveterate  among  lawyers  that  we  do  not  always 
lemember  that  these  are  figurative  rather  than  exact  legal  teaas. 
An  equitable  interest  is  a  ri^t  in  personam.  It  implies,  of  neces* 
nty,  a  relation  between  two  persons,  known  as  the  trustee  and  the 
cestui  que  trust.  In  the  case  of  absolute  ownershq>  who  is  the 
trustee?  An  equitable  daim  by  the  owner  against  himself  as  the 
holder  of  the  legal  title  would  be  an  absurdity.  Test  the  matter 
in  another  way.  Transfer  t^  intestacy  is  a  true  succession.  The 
tight  of  the  successor  is  of  precisely  the  same  nature  as  that  of 
his  predecessor.  The  right  of  the  next  of  kin,  as  established  by 
Ix>KD  Eldon,  was  a  genuine  equitable  interest  The  next  of  kin 
were  ceshds  que  trustent,  the  bi^op  was  trustee.  In  other  words, 
the  next  of  kin  had  a  claim  against  the  person  of  the  bishop.  But 
the  testates  never  had  any  ri^t  against  the  tu^op.  How,  then, 
any  intestacy? 

LoKD  Eldoh  and  Sir  WnxuH  Gkant,  furthramco^,  rdied  greatly 
tip<m  the  case  of  Brown  p.  Yeall,*  where  the  trust  was  vo^  as  a 
perpetuity,  and  their  reliance  upon  this  case  warrants  the  belief 
that  the  case  before  them  was  asMmilated,  somewhat  incon^der- 
ately,  to  a  distinct  dass  of  cases,  where  decrees  in  favor  of  the 
testatctt's  heir  or  next  of  kin  are  eminently  just  And  this  leads  us 
to  a  condderation  of  the  true  principle  by  whidi  courts  of  equity 
dispose  of  the  beneficial  interest  in  property  where  an  intended 
trust  necessarily  fails. 

If  prc^>erty  is  conv^ed  upon  trust,  and,  by  some  over^ght,  no 
beneficiary  is  designated,  or  if  the  benefidaiy  named  is  non-existoit, 
or  incapable  of  identification  by  the  trustee,  or  refuses  the  gift,  or  if 
the  trust  is  for  an  illegal  putx>ose,  the  trust  miist,  in  the  nature  (^ 
things,  fail. 

The  res,  which  is  the  subject-matter  of  the  trust,  vests,  neverthe- 
less, in  the  trustee.  The  courts  might,  concdvably,  as  Lobd  Eij>0N 
suggested  in  Morice  v.  Bisht^  of  Duriiam,  have  allowed  the  trus- 
tee to  hold  the  ru  fOT  his  own  benefit,  discharged  of  any  trust.  In 
fact,  however,  they  have  compelled  him  to  hold  the  property  as  a 
trustee  for  the  creator  of  the  egress  trust,  if  he  is  still  living,  or 
for  hia  representative,  if  he  is  dead.  This  equitable  right,  as  we 
have  seen,  does  not  come  to  the  heir  or  next  of  kin  as  an  intestate 
>  7  Vcf.  50  n. 
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succession.  The  trust  comes  into  being  only  after  the  death  of 
the  testator.  Being  the  creation  of  the  courts  of  equity  it  is  a  con- 
structive or  quasi  trust,  and  founded,  like  all  constructive  trusts, 
iqjOD  natural  justice.  The  trustee  was  plainly  not  intended  to  take 
the  property  for  himself;  he  ought  to  hold  it  for  some  one;  and  no 
c«ie,  it  b  obvious,  is,  in  general,  so  well  entitled  to  the  beneficial 
interest  as  the  oeatcn'  of  the  trust  or  his  rq>resentative.i 

If,  however,  as  in  Mnice  v.  Bishop  <^  Durham,  and  the  "Til- 
den  Trust,"  the  performance  of  the  express  trust  is  not  impossible 
nor  ill^al,  even  though  there  is  no  Efiedfic  cestui  que  trust  named 
who  can  compel  its  peifonnance,  the  trust  does  not  of  necessity 
fail.  Whether  it  shall  fail  or  not  in  a  given  case  must  depend  <m 
the  will  of  the  trustee.  If  the  trustee  refuses  to  perfonn,  as  there 
is  no  (me  to  compel  perfonuance,  the  trust  fails,  and  the  trustee, 
OS  in  the  other  cases  of  impossibility  and  for  the  same  reasons,  will 
be  held  as  a  constructive  trustee  for  the  creator  of  the  trust  w  his 
representative.  If,  however,  the  trustee  is  willing  to  perform  the 
trust,  these  reasons  lose  all  their  force. 

In  the  one  case,  where  the  will  of  the  testator  auitut  be  carried 
out,  equity,  by  interfering,  prevents  the  unjust  enrichment  of  the 
trustee  at  the  eq>ense  of  others  better  entitled. 

1  SometimM  natunl  justice  dicUtci »  difFeient  diqxdtlon  of  the  benefidftl  Interest, 
«.  1;  property  Is  devised  upon  tnnt  to  distribute  the  same  smong  members  of  a  dua; 
iritlifuUdlscietionastotbeprapoctioosuidtheindividualswithia thedaaa.  Tlietnis- 
tee  for  aome  reason  fails  to  distribute.  The  ci^treaa  trust,  then,  cannot  be  perftxmed. 
The  trustee,  however,  as  before,  ought  not  to  keep  the  property  for  himself.  But  here 
ft  is  much  more  consonant  with  natural  justice  to  create  a  constructive  trust  for  the 
equal  benefit  of  all  the  membcn  of  the  claai  than  to  give  it  to  the  te«>toi^  iqautnU- 
tnre.  Where  the  class  is  defined  at  "teUtlTcs,"  the  trustee  may,  of  course,  select  any 
relatives,  however  distant.  But,  if  he  makes  no  selection,  an  equal  distribution  among 
all  kinsmen,  new  and  remote,  would  commonly  be  Impracticable.  Equity,  therefore, 
goes  a  step  further  and  limits  the  equal  dlstributioii  to  thcae  who  would  be  entitled 
under  the  statute  of  distributioDS.  This  stdutitHi  is  dotibtleas  In  accordance  with  the 
general  sense  of  justice.  Huling  «.  Fenner,  g  R.  I.  411.  The  common  explanation  of 
these  cases,  that  there  Is  a  gift  which  vests  In'the  dass  subject  to  be  divested  by  the 
exerdse  <rf  the  trustee's  ditcreticm  in  favor  of  srane  one  or  more  of  the  dasB,  seems  to  be 
artificial  and  unsupported  by  tbe  facta. 

Again  if  property  is  bequeathed  to  a  trustee  for  such  charitatde  purposea  as  he 
shall  designate,  and  the  trustee  names  none,  the  express  trust  cannot  be  carried  out 
Equity,  however,  will  treat  this  ss  a  constrtictive  trust  for  gaienJ  diarity  and  frame  a 
■chenie.  And  this  dispoutJon  of  the  property,  aa  every  one  will  admit,  la  a  nearer 
aKUoilmatioa  to  the  tUMOt't  i»obaUe  intentiwi,  and  therefore  mote  just  than  to 
create  a  constmctivetnist  for  hbfquesentative.  Mlnot ».  Baker,  147  Mass.  3481  uid 
caieidted. 
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In  the  other  case,  where  the  w31  of  the  testator  can  be  fulfilled, 
equity,  by  interferiog,  defeats  his  will  and  thus  prcxluces  the  un- 
just enndunent  of  the  testator's  rq>resratative  at  the  npeose  of 
the  inteuded  benefidary. 

In  the  one  case,  the  impossibility  of  perfomung  the  express  trust 
gives  rise  to  an  equitable  constructive  trust.  In  the  other  case,  an 
inequitable  ctmstructive  trust  is  what  causes  the  impossibility  of 
performing  the  egress  trust.    Surely  a  strange  perversion. 

It  may  be  said  that  there  can  be  no  trust  without  a  definite 
cestui  que  fntst.  This  must  be  admitted.  If,  for  instance,  prc^rty 
is  given  to  A.  upon  trust  to  convey  to  such  person  as  he  shall 
think  deserving,  and  A.  either  refuses  to  convey  to  any  one,  or 
omveys  to  B.  as  a  deserving  person,  there  is,  properly  qieaklng, 
no  eipress  trust  here.  In  the  one  alternative  the  egress  trust 
falls;  in  the  other  alternative  B.  gets  the  kgal  estate.  But  it  does 
not  follow  from  this  admission  that  Budi  a  gift  is  void.  Even 
thou^  there  be  no  express  trust,  there  is  a  plain  duty  imposed 
upon  A.  to  act,  and  his  act  runs  counter  to  no  principle  of  pubfie 
policy.  Why  thai  seek  to  nullify  his  act?  Ilie  only  objecticHi 
that  has  ever  been  urged  agtuost  sudi  a  ^t  is  that  the  court  can- 
not compel  A.  to  act  if  he  is  unwilling.  Is  it  not  a  mcmstrous  km- 
sequittir  to  say  that  therefore  the  court  will  not  pomit  him  to  act 
irtien  he  is  willing? 

It  may  be  objected  tKat  a  devise  might  in  this  way  beccone  "the 
mere  equivalent  of  a  general  power  of  attorney";  but  this  objec- 
tion seems  purely  rhetorical.  Suppose  a  testator  to  give  A.  a  purely 
(^tioual  power  of  aj^intment  in  favor  of  any  person  in  the  world 
except  himself,  with  a  provision  that  in  default  of  the  exerdse  of 
the  power  the  property  shall  go  to  the  testator's  representatives,  — 
or  tills  provision  may  be  omitted  altogether,  the  effect  being  the 
same.  Such  a  will  is  obviously  nothing  if  not  the  mere  equivalent 
of  a  general  power  of  attorney.  And  yet  the  validity  of  this  power 
would  be  unquestioned.  If  the  power  is  exercised,  the  appointee 
takes.    If  it  is  not  enrdsed,  the  testator's  rqnesentative  takes. 

Now  vary  the  case  by  supposing  that  the  testator  imposes  upon 
the  donee  of  the  power  the  duty  to  erordse  it.  Can  the  impoa- 
tion  of  this  duty  furnish  any  naaaa  for  a  different  result?  In  fact 
A.,  the  donee  of  the  power,  has  in  this  case  also  the  cation  of  i^ 
pointing  or  not,  since,  although  he  ought  to  aj^mt,  no  one  can 
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compel  hnn  to  do  so.  Does  It  not  seem  a  mochry  d  legal  rea- 
soning  to  say  that  the  court  will  sanction  the  ezerdae  of  the  power 
where  the  donee  was  under  no  moral  obligation  to  act  at  all,  but 
will  not  sanction  the  i^jpointment  where  the  donee  was  in  hcmor 
bound  to  make  it? 

It  is  time  enou^  for  the  court  to  interfere  when  A.  proves  false 
to  bis  duty  and  seta  up  for  himself.  Then,  indeed,  a  court  of 
eqw^  ou^t  to  turn  him  into  a  constructive  trustee  for  the  donor 
<x  bis  representative.  This  contingent  ri^t  of  the  heir  (x  next 
of  kin  may  be  safely  trusted  to  secure  the  performance  of  his  duty 
by  the  trustee.  And  its  existence  is  a  full  answ^  to  the  suggestion 
qS  Sir  WnxLUi  GsAifT  io  Moiice  v.  Bishop  <rf  Durham,  and  of  Mr. 
Justice  Rafallo  in  Holland  v.  Alcock,*  that  the  trustee  could  keep 
the  property  without  accountability  to  any  one,  if  the  beneficial 
interest  were  not  given  unconditionally  to  the  heir  or  next  of  kin 
immediately  upon  the  testator's  death.  The  positicm  <rf  the  heir  at 
next  of  kin  ia,  in  substance,  the  same  as  in  cases  where  prcf)erty  is 
ff\eii  to  them  subject  to  a  purely  (^tional  -power  of  appointment 
in  another  to  be  enrdaed,  if  at  all,  within  a  reasonable  time.  Sir 
WiLUAH  Gkant  himself  said,  in  Gibba  v.  Rumaey,'  which  was  such 
A  case:  "The  claim  of  the  heir  or  next  of  kin  is  prematuie  until 
it  ahail  be  seen  whether  any  appointnieait  will  be  made." 

We  may  appeal  from  Mr.  Justice  Rafallo  in  Holland  v.  Alcodc 
to  the  oi»nion  of  the  same  diatinguished  judge  in  Oilman  ».  Mc- 
Ardle.'  In  each  of  these  caaea  there  was  a  trust  for  the  same  in- 
definite object,  namely,  the  celebration  of  masses  for  the  soul  cA 
the  creator  of  the  truaL  In  the  former  case  the  trust  was  e^reaaed 
in  a  will,  in  the  other  caae  the  trust  was  annexed  to  a  conveyance 
inier  vivos.  In  neither  caae  was  there  any  mode  of  compelling  the 
spedfic  perfoniian<%  of  the  truat.  And  yet  the  court  would  not 
allow  the  truatee  under  the  will  to  perform  the  tnist,  but  compdled 
him  to  surrender  the  .trust  property  to  the  testator's  rq)re8entative; 
whereas  the  same  court  refused  to  prevent  the  trustee  under  the 
conveyance  inter  vkos  from  performing  the  trust,  and  dedded  that 
the  right  of  the  grantor's  repreaentative  to  the  trust  pnq)er^  was 
contingent  upon  the  refusal  of  the  tnistee  to  perform  the  trust. 
The  distinction  was  said  to  result  from  the  fact  that  there  was  a 
omtract  in  Oilman  c.  McAidle.  But  what  diS^ence  could  the  con- 

>  loS  N.  Y.  j>3.  *  a  V.  &  B.  S99.  ■  «b  H.  Y  4SU 
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tiact  make  beyond  giving  a  right  to  sue  at  law  for  damages  upoa 
its  breach?  The  duty  to  perfonn  the  trust  was  as  cogait  upon  the 
trustee  under  the  will  as  upon  the  trustee  under  the  conveyano. 
In  each  case,  and  for  the  same  reasons,  the  breach  of  tliat  duty 
would  give  rise  to  an  equitable  obligation  agunst  the  trustee  to 
surrender  the  property  which  had  been  given  to  him  upon  confi- 
dence that  he  would  perform  the  trust.  And  in  neither  case  is 
there  any  assignable  reason  for  creating  this  equitable  obligation 
before  any  default  in  the  trustee. 

Althou^  Morice  v.  Bishop  of  Durham  has  never  been  directly 
impeached,  either  in  England  or  this  country,  there  are  several 
groups  of  cases,  undfatinguishable  from  it  in  principle,  in  which 
the  equity  judges  have  declined  to  interfere,  at  the  suit  of  the 
next  of  kin,  to  prevent  the  performance  of  a  paidy  honorary 
trust 

Mussett  V.  Bin^e  ■  is  one  illustration.  The  testator  bequeathed 
£300  upon  trust  for  the  erection  of  a  monument  to  his  wife's  first 
husband.  It  was  objected  that  the  trust  was  purely  honorary; 
that  is,  that  there  was  no  benefidary  to  compel  its  p^ormance. 
But  the  trustee  being  willing  to  perform,  Hall,  V.  C,  sustained 
the  bequest.  In  the  dmilar  case  of  Trimmer  s.  Danby,*  KiN- 
DERSLEY,  V.  C,  said:  "I  do  not  suj^iose  that  there  would  be  any 
one  who  could  compd  the  executors  to  carry  out  this  bequest 
and  raise  the  monument;  but  if  ...  the  trustees  [i.  «.,  the  exec- 
utors] insist  tq>on  the  trust  being  executed,  my  opinion  is  that  this 
court  is  bound  to  see  it  carried  ouL"  Tliere  are  many  American 
deddons  to  the  same  effect.' 

Gott  V.  Naime  *  is  another  case  at  variance  with  Morice  «.  Bishop 
of  Durham.  In  that  case  £13,000  were  bequeathed  to  trustees, 
on  trust  at  their  diacreticm  to  buy  an  advowson  and  nominate  to 
it  such  person  as  they  should  think  prc^}er.    Subject  to  this  trust, 

"  W.  N.  [1876]  170. 

*  15  L.  J.  Ch.  414.  See,  hiither,  Uutos  i.  iSMiUn,  i  P.  Wnu.  413:  Mdlkk  9. 
Aqdum,  J*cob,  180;  Limbrey*.  GtiR,6U«L  151;  Adnam *. Cdc, 6 Bcav.  353. 

*  Gfloiet  *.  GOmer,  43  Ala.  g;  Johuoa  1.  Hidl&bl,  79  Ala.  413,  414;  Cldaiid  ti 
Water*,  19  Ga.  35,  54,  61;  DetwilW  ■.  Hartman,  37  N.  |.  Eq.  347  (a  S4aiOoo  rncnn- 
mcnt);  Wood  *.  Vandeaburgh,  6  Paige,  377;  Emaiu  *.  Hickman,  11  Hun,  415;  lU 
Fnzer,  9a  N.  Y.  ijg;  HagcnmeycT  9.  Han»Himii.  a  Dcm.  87, 8S  (Jaat  lee  Se  PUtcr, 
8  N.  Y.  Sup.  10);  Bainbridge'i  App.,  97  Pft.  483I  Fite  *.  Beadey,  i>  Lea,  318; 
CamuMi  1.  Appenon,  14  Lea,  553,  590. 

<  3  Ch.  D.  S78,  35  L.  T.  Rep.  309  B.  c. 
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the  advowson  was  to  be  held  in  trust  ior  A.  until  he  should  have  a 
boiefice  worth  £1,000  a  year,  or  died.  Until  the  advowson  was 
bought  the  fund  was  to  accumulate,  and  at  the  end  of  twenty-one 
years,  or  at  A.'s  death,  or  on  his  being  presented  to  a  benefice 
worth  £1,000  a  year,  the  fund  was  to  bdcmg  to  A.,  his  executors 
and  administrators,  absolutely.  The  fund  accumulated  for  twelve 
years.  No  advowson  had  been  purchased,  but  the  trustees  did 
not  deare  to  renounce  the  trust  Under  the  English  rule,  whidi 
gives  a  cestui  que  ^ust,  who  has  the  entire  beneficial  interest  in 
property,  the  right  to  have  a  conveyance  of  the  legal  title,  A. 
claimed  to  have  the  fund  transferred  to  him.  The  bill  was  dis- 
missed on  the  groimd  that  A.  had  not  the  exclusive  interest;  for 
the  trustees,  though  not  compellable,  were  yet  at  liberty  to  nomi- 
nate some  person  other  than  A.  Hall,  V.  C,  after  remarking 
that  the  trustees  disclaimed  any  beneficial  interest  and  desired  to 
perform  the  trust,  added:  "I  see  no  reason  why  the  trustees  should 
not  be  allowed  to  carry  out  this  trust." 

A  bequest  for  the  celebration  of  masses  ior  the  soul  of  a  de- 
ceased person  is,  in  Ireland,*  an  honorary  trust.  No  one  can  file  a 
bill  to  compel  its  performance.  But  if  the  trustee  is  willing  to 
comply  with  the  testator's  direction,  the  next  of  kin  cannot  inter- 
fere to  prevent  him.* 

The  most  con^icnoos  illustration  of  the  doctrine  which  is  here 
advocated  is  to  be  found  in  the  recent  English  case  of  Cooper- 
Dean  V.  Stevens.'  There  was  in  this  case  a  bequest  of  £750  for 
the  maintenance  of  the  testator's  horses  and  dogs.  It  was  urged 
by  the  residuary  legatee,  on  the  authority  of  Morice  v.  Bishop  of 

*  In  Massachusetts  and  Pennsylvania  a  bequest  for  masses  Is  a  good  charitat^ 
tnnt.    Schouler's  Pet.,  IJ4  Mass.  436;  Seibert'sAp.,  iSW.N.  (Pa.)  176.   InEogUitd 
ntdt  a  beqtMst  is  void,  as  a  si^wntitious  use.   West  v.  Sbuttlewtvtl),  1  M.  ft^K.  6S4;  -^ 
Jb  Fleetwood,  15  Ch.D.  596;  Elliott  a.  Elliott,  35  Sol.  J.  ao6.  ^,.-.;ir -j  ant^  \  '/fj 

■  Commisdoners  «.  Wybrants,  7  Ir.  Eq.  34,  n.;  Read  t.  Hodgens,  7  Ir.  Eq.  17; 
Brennan  t.  Brennan,  Ir.  R.  1  Eq.  311;  Dillon  v.  Rielly,  It.  R.  10  Eq.  151;  Att'y-Gen. 
«;  Ddan^,  It.  R.  10  C.  L.  104;  Bradshaw*.  Jackman,  11  L.R.Ir.  11;  Reichenbach *. 
Quia,  »i  L.  R.  It.  138;  Peny  9.  TuooMy,  11  L.  R.  Ir.  480.  The  Court  of  Appeals  has 
consistently  maintained  the  opposite  view  in  Holland  t.  Alcock,  108N.  Y.  313;  O'Con- 
aor  ■,  GiSord,  117  N.  Y.  273,  380.  See  Se  Howard's  Est.,  as  N.  Y.  Sup.  im;  see 
also  Alabama,  Festoracd  t.  St.  Joseph's  Cburdi,  104  Ala.  337, 18  So.  R.  3(14.  (But 
■ee  Haftenmeyei  r  Hmisrlman,  1  Don.  87*  Even  to  New  Yoil  a  gift  iiHtr  ritot  tix 
the  celebration  of  masses  for  the  soul  oi  the  donor  is  valid.  GOman  «.  McAidk,  99 
N.  Y.  4SI-) 

'  41  Cb.  D.  551. 
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Durham,  that  this  trust  must  fail,  although  the  trustees  deured 
to  perfonn  it  But  the  trust  was  upheld.  North,  V.  C,  disposed 
of  the  plaintiff's  argument  as  follows;  "It  is  said  that  the  provi- 
uon  made  by  the  testator  in  favor  of  his  horses  and  dogs  is  not 
valid;  because  (for  this  is  the  principal  ground  \^n  which  it  is 
put)  neither  a  hoise  or  dog  could  enforce  the  trust;  and  there  is 
no  person  who  could  enforce  it,  .  .  .  and  that  the  court  will  not 
recognize  a  trust  imkss  it  is  capable  of  bdng  enforced  by  some 
one.  I  do  not  assent  to  that  view.  There  is  no  doubt  that  a  man 
may,  if  he  pleases,  give  a  legacy  to  trustees,  upon  trust  to  apply  it 
in  erecting  a  monument  to  himself,  ather  in  a  church,  or  in  a  diurch- 
yard,  or  even  in  unconsecrated  ground,  and  I  am  not  aware  that 
such  a  trust  is  in  any  way  invalid;  although  it  is  difficult  to  say  who 
would  be  the  cestui  que  trust  of  the  monument.  In  the  same  way,  I 
know  of  nothing  to  prevent  a  gift  of  a  sum  of  money  to  trustees, 
upon  trust  to  ai^ly  it  for  the  repair  of  such  a  monimient.  In  my 
opinion,  such  a  trust  would  be  good,  although  the  testator  must  be 
careful  to  limit  the  time  for  which  it  is  to  last,  because,  as  it  is  not  a 
charitable  trust,  unless  it  is  to  come  to  an  end  within  the  limits 
fixed  by  the  rule  against  perpetuities  it  would  be  illegal.  But  a 
trust  to  lay  out  a  certain  sum  in  building  a  monument  ...  is,  in 
my  opinion,  a  perfectly  good  trust,  although  I  do  not  see  who  could 
a^  the  court  to  enforce  it  If  persons  beneficially  interested  in 
the  estate  could  do  so,  then  the  present  plaintiS  can  do  so;  but  ii 
such  persons  could  not  enforce  the  trust,  still  it  cannot  be  said 
that  the  trust  must  fail  because  there  is  no  one  who  can  actively 
enforce  It.  Is  there  anything  illegal  or  obnoxious  to  the  law  in 
the  nature  of  the  provi^on  —  that  is,  in  the  fact  that  it  is  not  for 
human  beings,  but  for  horses  and  dogs?"  The  vi<%-chancellor 
answered  this  question  in  the  nc^tive,  and  added,  "There  is  noth* 
ing,  therefore,  in  my  opinion,  to  make  the  provision  for  the  testa- 
tor's horses  and  dogs  void."  *  The  learned  reader  will  observe  the 
care  with  which  the  distinction  is  drawn  between  trusts  for  a  legal 
purpose  and  trusts  for  illegal  purposes -^  the  precise  distinction 
which  LoSD  Eldon  seems  to  have  overlooked  in  Morice  v.  Bishop 
of  Durham. 
This  distinction  between  an  illegal  trust  and  a  valid,  though 

'  Sm  til  the  same  effect  Mitford  ■.  Reynoldi,  16  Sim.  105;  FiUe  *.  Blown,  >  Hffli 
Ch.  37S,  381;  Skrine  ■.  Walker,  3  Rich.  Eq.  161,  369. 
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merely  tonoraiy,  trust  is  well  brought  out  by  some  dedaons  in 
the  Southern  States  before  the  war.  A  bequest  upon  trust  to 
Gnandpate  a  slave  in  a  slave  State  was  void,  it  bdng  against  pub- 
lic policy  to  oicourage  the  presence  of  free  n^roes  in  a  slave- 
holding  conununity.  But  a  bequest  upon  trust  to  remove  a  slave 
into  a  free  State  and  there  emancq>ate  him  was  not  obnoxious  to 
public  policy,  and  although  the  slave  could  not  amipel  the  trus- 
tee to  act  in  his  behalf,  still  the  courts  acknowledged  the  ri^t 
of  a  willing  trustee  to  give  the  slave  his  freedom  in  a  free  State.^ 
The  reasoning  of  the  courts  is  similar  to  that  ahready  quoted. 
Rice,  C.  J.,  for  example,  in  Hooper  v.  Hooper  *  says:  "The  Court 
of  Chancery  will  recognize  the  authority  of  the  ^ecutor  to  exe- 
cute the  trusL  .  .  .  But  the  slave  cannot  enforce  its  execution 
by  suit.  .  .  .  The  trust  is  one  tsi  that  class  which  may  be  valid, 
and  yet  not  aq>able  of  bdng  enforced  against  the  trustee  by  judi- 
cial tribunals."  So  in  Cleland  v.  Waters,'  per  Stasnzs,  J.:  "At 
all  events,  if  the  executors  do  send  him  out  of  the  country,  no  one 
can  gainsay  him.  .  .  .  Where  there  is  no  munldpal  law  forbidding 
it,  the  testator  can  certainly  make  such  a  law  for  himself  in  bis 
will,  and  the  same  reason  exists  why  the  executor  shotild  cany  it 
Into  effect  as  why  he  should  erect  a  monument  or  tombstone  if  so 
directed  by  the  testator's  will.  It  will  not  be  diluted  .  .  .  that  it 
would  be  the  duty  of  the  executor  to  carry  such  diiectitm  into 
effect,  and  that  he  would  be  sustained  t^  a  court  of  justice  in  so 
doing.  .  .  .  Yet  it  could  not  be  said  that  the  tombstone  had  any 
ri^t  in  the  premises,  or  perh^n  that  any  remedy  lay  against  the 
executors,  by  which  the  erection  of  the  stone  could  be  enforced." 

The  true  doctrine  is  nowhere  better  stated  than  by  Bucknek, 
C,  in  Ross  V.  Duncan:*  "Hie  ground  was  taken  that,  as  the  ne- 
groes for  whose  benefit  the  trust  was  raised  can  Tnaintain  no  suit 
in  our  courts  to  eoforce  it,  and  there  bdng  no  tme  who  can  en- 
force it,  the  trust  is  v(»d.    The  conduson  does  not  necessarily 

>  Hooper  f.  Hooper,  31  Als.  669;  Sibkjr  t.  Haiiu,  ■  FU.  553;  deUnd  ■.  Vaten, 
19  G«.  js;  Rom  ■;  Vcrtner,  6  U!a&.  305;  Tlionipaon  v.  Newlin,  6  Iicd.  Eq.  380,  S  Ired. 
Eq.  33;  Fiwiei  *.  Fnzfer,  3  HiU,  Cfa.  (S.  C.)  304  (pnctkx  fotblddeD  by  stotute  in 
1S41  M  •gaiut  pidiiy  of  ilsve  tUtei:  lee  Flnley  t.  Hunter,  a  Strob.  Eq.  ao8,  314; 
GixdoD  >.  Bbtcknun,  i  Rich.  £q.  6();  Heniy  ».  Hogvi,  4  Humph.  aoS;  Pimrisp. 
Shannon,  iiTcz.  140;  Aimstnwg  *.  JoweD,  iaTez.58;  Elder *.  Elder,  4  Ld^  >53. 

■  31  Ala.  669,  673. 

•  19  Ga.  35. 61.  *  Frecm.  Ch.  CMln.)  5S7,  603. 
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follow  from  the  premises.  A  trust  may  be  created  which  may 
be  perfectly  conastent  with  the  law,  and  yet  the  law  may  have 
pointed  out  no  mode  of  enforcemeat;  sUll  it  would  not  interfere 
to  prevent  it,  but  would  leave  its  execution  to  the  voluntary  action 
of  the  trustee.  A  person  may  convey  his  property  upon  what 
trust  or  condition  he  pleases,  so  that  it  be  not  against  law;  and 
the  court  would  only  interfere  at  the  instance  of  the  hdrs  or  dis- 
tributees of  the  grantor  or  testator  whoi  there  had  been  a  failure 
or  refusal  to  perform  the  condition  or  trust" 

Whether,  then,  Moiice  v.  Bisht^  of  Durham  be  considered 
from  the  point  of  view  of  principle,  or  in  the  light  of  the  subse- 
quent adverse  decisions,  it  seems  clear  that  Losd  Eicon's  (^linion 
ought  not  to  be  followed  unless  by  courts  irrevocably  bound  by 
their  own  precedents.  Unfortunately  the  New  York  Court  of 
Appeals  was  thus  hampered  when  the  TUden  case  came  before  it. 

In  Holland  v.  Alcock,'  the  point  had  been  taken,  but  without  suc- 
cess, that  the  trustee,  though  not  compellaUe  to  perform  an  hon- 
orary trust,  ^lould  not  be  prevented  from  doing  so.  We  must 
bdieve  that  no  one  of  the  numerous  authorities  in  3u{^rt  of  this 
poation  was  brought  to  the  attention  of  the  court  in  that  case,  for 
Mr.  Justice  Rafallo  made  the  surprising  statement  that  the 
trustee's  contention  had  never  been  sanctioned  by  any  dedaon. 
Holland  v.  Alcock  was  followed  in  O'Connor  v.  Gifford  *  and  Reed 
V.  Williams.*   Hence  the  subsequent  faituie  of  the  "Tilden  Trust'* 

■  108  N.  Y.  31I-  ■  117  N.  Y.  37S>  *  t»S  N.  V.  jfa. 
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Wbemevek  there  is  a  diange  in  one  of  the  parties,  or  in  the  form 
of  an  obligaticHi  the  substance  of  i^ch  remains  the  same,  there  is 
said  to  be  a  novation.*  We  have  borrowed  the  name  from  the  Roman 
law,  but  the  institution  itself  is  of  native  growth.  Novation  in  the 
Roman  law  was  effected  by  the  sHpalatic.  But  we  have  nothing  in 
our  law  corresponding  to  the  Rtsnan  stipulation.  Novation,  by  a 
change  in  the  form  of  the  obligation,  as  by  the  substitution  of  a 
q^edalty  for  a  simple  contract,  has  existed  in  Fnglinh  law  from 
thne  immemorial  under  the  name  of  merger.  But  our  novation  by 
a  change  of  parties,  whether  by  the  intervention  of  a  new  creditor 
inovatie  nommis)  or  by  the  substitution  of  a  new  debtor  (notxilio 
debiti),  is  a  modem  institution.  The  earliest  judicial  recognition  of 
the  doctrine  seems  to  be  the  oft-quoted  qanion  of  Mr.  Justice 
Buium  in  1759:  — 

"Suppose  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and  the  three 
meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C.  the  £100: 
B.'s  debt  is  extinguished,  and  C.  may  recover  the  sum  against  A." 

That  this  doctrine  had  no  pla<x  in  the  ancient  common  law  ap- 
pears clearly  frwn  the  following  case  of  the  year  143a :  — 

"Rolf.  In  case  B.  is  indebted  to  C.  in  £20,  and  A.  buys  a  diattd 
of  B.  for  £20,  so  that  A.  is  his  debtor  for  so  much;  if  A.  comes  and 
shows  C.  how  B.  is  indebted  to  C.  in  £20,  and  how  A.  is  indebted  to 

B.  in  £20  by  reason  of  the  purchase,  and  A.  grants  to  C.  to  pay  C. 
the  £30  which  A.  owes,  and  that  B.  shall  be  discharged  of  his  debt  to 

C,  and  C.  agrees  to  this,  and  B.  also,  A.  shall  now  be  diarged  to  C. 
for  this  debt  by  his  contract  and  own  act 

"Quod  CoTESMEKE,  J.,  ttegavit,  and  said,  although  all  three  were 
of  one  accord  that  A.  should  pay  the  money  to  C,  this  is  only  a 
nudum  pactum,  so  that  for  this  C.  cannot  have  an  action. 

>  Reprinted  by  pennusicin  from  tlie  Harvard  Law  Review  for  Novembtf,  i8gi, 
with  manuscript  addidoni  by  the  author. 

■  The  writer  dedna  to  acknowledge  his  obligations  to  Hr.  Ednuind  A.  Whitman, 
whose  article  on  Novation  in  i6  Am.  and  Eng.  Encyc  <4  Law,  8Gi,  is,  by  far,  the  most 
valuable  essay  upon  the  subject  in  our  language. 
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"Ra^.  I  say  this  is  not  a  pactum  nudum,  but  pactum  vestUtaa,  for 
there  was  a  contract  between  B.  and  C,  and  also  between  A.  and  B., 
so  that  this  aca»d  between  them  is  not  pactum  nudum.  But  when 
I  grant  to  pay  a  certain  sum  to  a  man,  or  when  I  grant  to  pay  the 
duty  of  another  to  whom  I  am  not  indebted,  that  is  pactum  nudum, 
because  in  the  first  case  there  is  no  contract,  and  in  the  last  case 
there  is  no  contract  or  duty  between  me  and  him  for  whom  I  grant 
to  pay,  so  tliat  for  this  he  cannot  have  an  action.  But  in  my  case 
there  is  a  contract  by  the  duty  between  A.  and  B.  tar  whom  A. 
grants,  and  between  B.  and  C.  to  whom  A.  gruits,  to  pay  the  debt 
So  pactum  vestUum,  fca  which  he  shall  have  an  action,  wherefore, 
etc. 

"CoTESKEim,  J.  It  is  nudum  pactum  in  both  cases,  for  although 
all  three  are  agreed  that  A.  shall  pay  this  debt  for  B.,  still  B.  is 
not  disdiai^ied  of  Iiis  debt  in  any  manner.  Quod  Tota  Cnsu 
concessit." ' 

At  the  time  of  this  decision  B.,  the  old  obligor,  could  be  dis- 
charged only  by  a  release  under  seal,  or  by  an  accord  and  satisfac- 
tioa;  that  is,  an  accord  fully  performed.  Furthermore,  the  action 
of  assumpsit  being  then  unknown,  the  new  obligor  must  be  liable, 
if  at  all,  in  debt.  But  there  could  be  no  debt  in  the  absence  of  a 
quid  pro  quo,  and  A.,  the  new  obUgor,  received  nothing  in  exchange 
for  his  assumption  of  B.'s  obligation.  The  two  essential  features 
of  a  novation  —  namely,  the  extinguishment  of  the  original  ob- 
lation, and  the  creation  of  a  new  one  in  its  place  —  were  there- 
fore both  wanting  in  the  case  supposed.  In  other  words,  nova- 
ti(Hi  by  simple  agreement  of  the  parties  was  at  that  time  a  le^ 
impossibility. 

Hie  first  step  towards  the  modem  novation  is  illustrated  by  the 
case  of  Roe  v.  Haugh*  (1697).  The  count  alleged  that  B.  was 
indebted  to  C.  in  the  sum  of  £43,  and  that  A.,  in  consideration  that 
C.  would  accept  A.  as  bis  debtor  for. the  £42  in  the  room  oi  B.,  un- 
dertook and  promised  C.  to  pay  him  the  said  £42,  and  that  C, 
-  tcusting  to  A.'s  [Komiae,  accepted  A.  as  his  debtor.  But  there  was 
no  averment  that  C.  discharged  B.  After  a  verdict  and  judgment 
for  C,  the  plaintiff,  it  was  insisted  in  the  Exchequer  Chamber  "that 
this  was  a  void  assumpsit;  for  except  B.  was  discharged,  A.  could 
'  y.B.  11Hen.VLf.3s.pt30. 

*  13  Mod.  133;  iSdk.39;  3Stlk.i4,B.c. 
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not  be  chargeable."  Three  judges  were  of  this  tqamon.  "But 
Powis,  B.,  Nevill,  J.,  Lechuere,  B.,  and  TftEBV,  C.  J.  [thought?], 
that  this  bdng  after  verdict,  they  should  do  what  they  could  to 
help  it;  to  which  end  they  would  not  consider  it  only  as  a  promise 
on  the  part  of  A.,  for  as  such  it  would  not  bind  him  excqit  B.  was 
discharged;  but  they  would  ctmstnie  it  to  be  a  mutual  promise, 
viz.,  that  A.  promised  to  C.  to  pay  the  debt  of  B.,and  C.  on  the  other 
hand  prcsnised  to  discharge  B.,  so  that  though  B.  be  not  actually 
flischarged,  yet  if  C.  sues  him,  he  subjects  himself  to  an  action  for 
the  breach  of  his  promise." 

As  a  consequence  of  the  introduction  of  the  action  of  assunqimt, 
Utere  was  in  this  case  one  of  the  ma^  of  a  novation,  —  the  liability 
of  a  new  obligor;  but  the  other,  the  liberation  of  the  old  obligor, 
was  still  wanting,  for  the  creditor  might,  notwithstanding  his  agree- 
ment, sue  on  the  old  debt.  His  right  of  action,  however,  must  be 
in  the  long  run  a  barren  one;  for  whatever  he  recovered  he  must 
refund  as  damages  for  the  breach  of  his  promise  not  to  sue.  Equity, 
to  prevent  the  scandal  of  two  actims  where  there  ou^t  to  be 
none,  would  have  enjoined  the  first  action;  and  it  is  not  surpris- 
ing that  the  common  law  judges  should  ultimately  have  allowed 
the  promise  not  to  sue  to  operate  as  a  Ic^  bar,  on  the  princ^ 
of  avoiding  drcui^  of  action.  In  Lyih  v.  Ault,'  a  creditor  of  two 
persons  agreed  to  take  the  obligation  of  one  of  them  in  the  [dace 
of  his  claim  against  them  both.  Pasxe,  B.,  said,  p.  674:  "As  I 
am,  therefore,  deariy  of  ofnnicm  that  the  sole  re^wnability  of  one 
of  several  joint  debtors  is  different  from  their  joint  reqxinsibilily, 
the  plea  discloses  a  sufficient  consideratioii  for  the  plaintiff's  prom- 
ise to  exonerate  this  defendant  from  the  residue  of  the  ddit,  and 
affords  a  good  answer  to  the  actiML"  * 

As  soon  as  this  final  step  was  taken,  the  process  of  effecting  a 
novation  became  extremely  anqde.  To  convert  a  claim  of  C. 
against  B.  into  a  daim  of  C.  against  A.  it  is  only  necessary  for  C. 
and  A.  to  enter  into  a  tulateral  contract,  in  whidi  C.  promises  never 
to  sue  B.,  and  A.  promises  to  pay  to  C.  the  amount  due  from  B. 

>  7  Ex.  669. 

■  Sec  also  Bird  f.  GumDon,  3  B.  N.  C  M3;  BObonHiebi,  Holmes,  s  Oi.  D.  155; 
VDderwood  >.  Lovdace,  6i  Ala.  155;  and  cqwdally  Cocbett  9.  Coduan,  3  EQU,  S.  C 
41,  where  tbe  ntkiiule  of  Dovadon  la  adminUy  described.  "Gcnenlly  iriuntlien 
fa  a  novatioD  the  releax  of  the  origmal  debbw  la  the  conaideTatkn  Ux  the  conUact" 
Vauohui  WnuAMB,  J.,  /«  n  Eningtan,  (1894]  i  Q.  B.  11,  14. 
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C's  promise  operating  as  an  equitable  release,  now  pleadable  as  a 
defense  at  law,  the  claim  of  C.  against  B.  disaf^Kars,  while  A. '3 
promise  creates  in  its  place  the  new  claim  of  C.  against  A. 

The  difEculty  in  novation  cases  is  therefore  no  longer  one  of 
law,  but  of  fact;  namely,  Has  the  creditor  entered  into  the  bilateral 
contract  with  the  new  debtor?  This  question  has  ctnne  up  frequently 
in  recent  times  when  a  new  corporation  has  acquired  the  assets  and 
assumed  the  liabilities  of  an  old  company.^ 

The  same  question  arises  still  oftener  when  a  partnership  trans- 
fers its  assets  to  a  new  firm  or  to  an  individual,  and  the  transferee 
assumes  the  payment  of  the  debts  of  the  transferor.*  And  there 
are,  of  course,  many  other  occasions  when  it  may  be  desirable  to 
bring  about  a  substitution  of  debtors.* 


>  The  evklence  wu  aufficknt  to  csUbliih  a  itovation  In  Rs  T!ma  Co.,  5  Ch.  381; 
fo  Anchor  Co.,  5  Ch.  633^  £«  Medical  Co.,  6  Ch.  36a;  and  MOler's  Case,  3  Ch.  Dhr. 
391,  iritere  uxonliDgly  the  old  aao^auy  ma  diicharged;  and  in  Sa  British  Co.,  la 
W.  R.  701;  Bums*.  Grand  Lodge,  153  Mass.  173,  where  the  new  company  wai  held 
liaUe  to  the  creditor. 

The  novation  ma  not  proved  En  Rt  Manchestci  Anodation,  5  Ch.  640;  Griffith's 
Case,  6  Ol  374;  Conquest's  Case,  i  Ch.  Dlv.  334;  Blundell's  CaM,  £ui.  An.  Arb.  39; 
Co^ilan's  Case,  Eur.  Ass.  Arb.  31;  Bristol  Co.  *.  Probasoo,  64  Ind.  406,  where,  there- 
foie,  the  old  company  continued  liable;  and  in  Rt  Commercial  Bank,  16  W.  R.  958; 
Re  Smith,  4  Ch.  661;  £a  Family  Sodety,  5  Ch.  iiZ;  and  £a  India  Co.,  7  Ch.  651, 
where  the  new  company  was  not  chaigeablc. 

*  He  reported  cases  of  novatitHi  under  these  drcumstances  aie  l^on;  the  fol- 
lowing majr  serve  as  illustnrtimiB.  The  novatlm  being  conqJete,  the  dd  firm  was  dis- 
diarged  in  Ilioaqnon  *.  Penjval,  5  B.  k  Ad.  915;  Lyth  *.  Aidt,  7  Ex.  669;  Bilborough 
*.  Hnlmm,  5  Ch.  D.  155;  LuddingtM)  i.  Bell,  77  N.  Y.  138;  and  the  tnnsferee  wu 
charged  in  Ex  ptirU  Lane,  De  Gex,  300;  RoUe  v.  Flower,  L.  R.  i  P.  C.  17;  Lucaa  «. 
Cbulter,  104  Ind.  81.  On  the  other  hand,  the  evidence  being  insufficient  to  establish 
a  bilateral  agreement  between  the  creditor  and  the  tiansfeiee  ol  the  finn,  there  wu  in 
the  following  taaea  no  novatitn:  Thomas  *.  Shillaber,  i  U.  k  W.  114;  Eagle  Co.  *. 
Jennings,  19  Eans.  637;  Wilder  1.  Fewendcn,  4  Met.  la. 

■  The  mutual  assent  to  a  novation  being  proved,  the  old  debtor  was  discharged  in 
Brown  f.  Hsnis,  m>  G».  403;  Andersoa  f.  Whitdwad,  55  Gft.  ajj;  Struble  p.  Hake, 
14111^.546;  McClellan>.Robe,93lnd.a9S;  Fosterf. Paine, ejIowa.Ss;  Besdiear 
f.Rawe,  46U0.  301;  Tborman  *.  Pdye,  13  N.  Y.  Siq>.  833;  and  the  new  obligor  was 
bdd  liable  in  Browning  *.  Stallard,  5  Taunt.  450;  Goodman  v.  Chase,  i  B.  &  Aid.  197; 
Bird  •.  Gammon,  3  B.  N.  C.  S83;  Butcher  >.  Steuart,  11  M.  ft  W.  S47;  Rt  Rotheram, 
15  Ch.  Div.  103,  109;  Carpenter  ».  Hurphree,  49  Ala.  84;  Underwood  v.  Lovelace, 
61  Ala.  T55;  Baninger  f.  Warden,  la  Cat  311;  Weld)  *.  Kenny,  49  Cal.  49;  Packer 
«.  Benton,  35  Cmul  343;  Ken  r.  Porter,  4  Houst.  197;  Harris  *.  Young,  40  Ga.  65; 
Edenfidd  v.  Canaday,  60  Ga.  456;  Rimde  t.  Runde,  S9  HI-  98;  Graver  ■.  Sims,  5 
Blackf.49S;  Walkers.  Sherman,  11  Met  170;  Wood  *.  Corcoran,  i  All.  405;  Osbom 
f.  Osbom,  36  Hich.  48;  HuIctmk  *.  America  Co.,  55  Mich.  61a;  Yale  *.  Edgerton,  14 
Minn.  194;  Wriglit  t.  UcCull]',  67  Ho.  134:  Smith  t.  Maybeity,  13  N«v.  4>7;  Van 
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We  have  thus  far  coo^dered  only  novations  effected  by  a  change 
of  debtors  (flovatio  debiti).  But  a  novation  may  also  be  accom- 
pb'shed  by  the  substitution  of  a  new  creditor  for  an  old  one  {novaiio 
nominis).  The  problem  is  here  how  to  convert  a  claim  of  X.  against 
Z.  into  a  claim  of  Y.  against  Z.  The  desired  result  is  commonly 
attained  by  two  successive  transactions.  In  the  fiist  place,  X.  as- 
signs to  Y.  his  claim  against  Z.  This  assignment,  being  legally  the 
grant  of  an  irrevocable  power  of  attorney  to  Y.  to  sue  Z.  in  the  name 
of  X.,  makes  Y.  practically  dominus  of  the  claim.  But  it  does  not 
create  a  direct  relation  between  Y.  and  Z.  Even  under  codes  al- 
lowing Y.  to  sue  in  his  own  name,  Y.  is  not  a  true  suaxssor  to  X.' 
Y.,  however,  being  domnus  of  the  old  daim  against  Z.,  may  enter 
into  a  bilateral  contract  with  Z.,  Y.  promising  never  to  enforce  the 
old  claim  in  consideration  of  Z.'s  direct  promise  to  him  to  pay  him 
the  amount  of  the  old  claim.  The  promise  of  Y.  operates  as  an 
equitable  release  of  the  old  claim  of  X.  against  Z.,  and  at  the  same 
time  is  a  valid  consideration  for  the  new  daim  of  Y.  against  Z. 
The  novation  is  therefore  complete.  The  right  of  Y.  to  bring  an 
action  in  his  own  name  against  Z.,  independently  of  any  statute 
permitting  an  assignee  to  sue  in  his  own  name,  because  of  Z.'s 
direct  promise  to  Y.,  has  been  almost  everywhere  recognized.* 

Epps  *.  McGm,  HDl  &  D.  109;  Buon  f.  DanidB,  37  Oh.  St.  179;  lUmaiUe  *.  HMton, 
3  Barr,  330;  Corbett  *.  Codmn,  3  HiU,  S.  C.  41;  Soott  v.  Atchiaon,  36  Tex.  76; 
Wflliama  b.  LitUe,  35  Vt.  313. 

The  faa  of  novatioa  was  not  proved  In  Cuzon  t.  OuuQ^,  3  B.  ft  C.  591;  Whutcm 
t.  Walker,  4  B.  &  C.  163;  Furlie  *.  Dutton,  8  B.  ft  C.  395;  Biewet  *.  WinstoD,  46 
Aik.  163;  Gyle  V.  Schoenbu,  13  Cal.  538;  Dedcer  ?.  Shafier,  3  lod.  187;  Davis  t. 
Hardy,  76  Ind.  17a;  Jacobi  t.  Caldemood,  4  Xa.  Ao.  509;  Jackaon  >.  Williams,  11 
La.  An.  93)  Choppm  ».  Gobbold,  13  La.  An.  13S;  Rowe  *.  WhitUer,  11  Me.  543; 
Curtis  *.  Brown,  5  Cush.  4S8;  Furbush  *.  Goodnow,  98  Mass.  196;  Caswell  t.  Fellows, 
no  Mass.  51^  Halat  b.  Frances,  31  Mich.  113;  Johnsim  B.  Ruma^,  a8  Minn.  531; 
Vanderline  e.  Smith,  18  Mo.  Ap.  55;  Jawdon  «.  Randall,  47  N.  Y.  Si^'r  CL  374; 
5tyToo*.Bell,SJoDes,N.C.iii;  Jones*. Ballard,  1  Kill, CR.  113;  Lynch *. Avetin, 
SI  Wis.  287;  Spycher  v.  Werner,  74  Wis.  456. 

I  3  Harvoid  Law  Review,  341;  see  Moyle,  Jusdnian,  466, 

*  latael  t.  Douglas,  i  H.  Bl.  139  (justly  criticised,  because  the  count  was  not  la 
special  assumpsit) ;  Moore  b.  1^11,  Peake's  Add.  Gas.  10;  Surtees  «.  Hubbard,  4  Eq>. 
303;  Lacy  B.  McNeil,  4  D.  ft  Ry.  r>  Wilson  b.  Coupland,  5  B.  &  Al.  138;  NoUe  9. 
Nat.  Co.,5H.  ftN.  3is;  Griffins.  Weatherby.L.  R.  3  Q.  B.  753^  Tieman  v.  Jackson, 
S  Pet.  5S0  {sembte);  Howell  v.  Reynolds,  ii  Ala.  ij8;  Lidiana  Co.  b.  Porter,  75  Lid. 
43S;  Cutter  B.  Baker,  3  La.  An.  579;  Lang  t.  fiske,  11  Me.  385;  Smith  •.  Beny,  18 
Me.  ija;  Warren  b.  Wheeler,  11  Me.  4S4;  Famum  ».  Virgia,  53  Me.  S77;  Getchdl ». 
Maney,  69  Me.  443, 443  (stmblt) ;  Barger  >.  CoUins,  7  Har.  ft  J.  113;  Austin  i.  Walsh, 
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An  instructive  illustratioa  of  this  form  of  novation  is  found  in  the 
custom  by  wluch  insurance  con^>aaies  assent  to  the  assignment 
of  their  policies.* 

llie  practical  diSeiences  between  the  portion  of  an  assignee  of 
the  old  debt  and  a  promisee  under  the  new  promise  are  considerable. 

(i)  The  assignee  must  sue  subject  to  any  set-off  which  the 
debtor  may  have  {gainst  the  assignor;  the  promisee  under  the 
new  promise  cannot  be  affected  by  any  such  set-off. 

(2)  If  the  old  claim  was  in  the  foim  of  a  specialty,  the  assignee 
must  sue  in  covenant,  but  the  new  promisee  must  sue  in  assumpsit; 
the  period  of  limitatioQ  would  be  different  accordingly  in  the  two 
cases.' 

(3)  By  statute  in  certain  jurisdictions  unrecorded  assignments 
id  wages  are  invalid  against  a  trustee  process.  But  the  new  prom- 
isee cannot  be  affected  by  these  statutes,  for  the  novation  destroys 
the  claim  of  the  employee,  so  that  there  is  nothing  due  to  him  from 
the  employer.' 

Although  a  substitution  of  creditors  is  in  general  to  be  worked 
out  by  means  of  an  assignment  of  the  claim  and  a  bilateral  con- 
tract between  the  assignee  and  the  debtor,  a  novatio  nominis  may 
in  certain  cases  be  accomplished  in  a  different  mode.  A  creditor, 
X.,  who  desires  to  make  a  gift  to  Y.  of  his  claim  against  Z.  has  only 
to  enter  into  a  bilateral  contract  with  Z.,  X.  promising  never  to  sue 
Z.,  in  consideration  of  Z.'s  promise  to  him  to  pay  the  amount  of  the 
debt  to  Y.  Y.,  the  donee,  it  is  true,  is  not  the  promisee;  but  inas- 
much as  the  promise  is  made  exclusively  for  his  benefit,  he  should 

a  Man.  401;  Ctodcer  r.  WUtney,  10  Mass.  316;  Mowry  v.  Todd,  11  Mass.  iSi; 
Amaby  •.  Pamam,  16  Pick.  318;  Bouine  *.  Cabot,  3  Met.  305;  Eastern  Co.  v.  Bene- 
dict, 15  Gray,  aSg;  Blaii  *.  Snover,  5  Habt.  153;  Currier  *.  Hodgdon,  3  N.  H.  8a; 
WiggiD  v.  Damrell,  4  N.  H.  69;  ThMnpwn  t.  Emeiy,  17  N.  H.  i6g;  Boyd  «.  Webster, 
S8N.H.336;  Comptonr.  Joiies,4Cow.  13;  Quiiin c.  Hanioid,  i  HOI,  81;  Phinipss. 
Gray,  3  E.  D.  Sm.  6g;  Ford  *.  Adams,  1  Barb.  34g;  Esliug  t.  Zantzinger,  13  Pa.  50; 
Claike  «.  Thompson,  1 R.  1. 146;  DeGroot  v.  Derby,  7  Rich.  iiS;  AndenoD  r.  Holmes, 
U  S.  C.  161;  Mt.  OUvet  Co.  V.  Shubert,  a  Head,  116;  Westcott  v.  Potter,  40  Vt.  371, 
176;  Bacon  t.  Bates,  53  VL  30;  Brooks  i.  Hatch,  6  Leigh,  534. 

I  Wilsoik  *.  HiU,  3  Met.  66;  FuUer  t.  Boston  Co.,  4  Met.  so6;  Kingsbury  «.  N.  E. 
Co.,  8  Gush.  393;  Phillips  >.  Monument  Co.,  to  Cuah.  350;  Bunou^  t.  State  Co.,  97 
Mass.  359;  Barnes  f.  Co.,  4S  N.  H.  11,  34. 

*  Wairen  «.  Wheeler,  ti  Me.  484;  Compton  v.  Jones,  4  Cow.  13. 

*  Denver  Co.  t.  Smeetoii,  1  Colo.  Ap.  iz6,  19  Pac.  R.  815;  Stinson  f.  Caswell,  71 
Me.  510;  Clough  «.  Giles,  64  N.  H.  73.  But  see  Knoiriton  *.  Cooley,  101  Mass.  133; 
Mansard  p.  Daley,  1 14  Mass.  408. 
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be  allowed  to  sue  upon,  it,  if  not  at  law,  at  least  in  equity.  Even 
in  England,  where  the  rule  denying  an  actbn  to  any  one  but  the 
promisee  is  most  rigidly  enforced,  there  are  several  cases  where 
the  donee  in  the  case  supposed  has  been  allowed  to  recover  against 
Z.I  The  reasoning  in  these  cases,  it  must  be  admitted,  is  far  fiona 
satisfactory,  the  courts  in  some  of  them  having  so  far  lost  sif^t 
of  fundamental  distinctions  as  to  call  Z.,  the  debtor,  a  trustee.' 

We  have  hitherto  dealt  with  the  problem  of  novation  in  its  Am- 
plest form.  Given  a  debt  from  B.  to  C,  in  what  way  could  a  new 
creditor  be  substituted  in  the  place  of  C.  {navatio  nomms),  or  a 
xten  dehUii  in  ths  locm  of  B.  {nowtic  debitC)f  But  It  often  h^pens 
that  there  are  two  debts  at  the  outset,  both  of  which  it  is  dearcd 
to  suitress  in  the  formatitm  of  a  third.  A.,  for  example,  may  be 
indebted  to  B.,  and  B.  to  C,  and  the  three  parties  may  wish  to  ex- 
tinguish the  claim  of  B.  against  A.  and  that  of  C.  against  B.,  leav- 
ing in  their  stead  a  claim  of  C.  against  A.  This  object  is  easily 
att^ed  at  the  present  day.  Let  C.  enter  into  a  unilateral  contract 
with  B.,  C.  promising  never  to  sue  B.,  in  consideration  of  the  assign- 
ment to  C.  of  B.'s  claim  against  A.  Then  let  C,  who  is  now  dond- 
mts  of  the  claim  of  B.  against  A.,  make  a  bilateral  contract  with 
A.,  C.  promising  never  to  enforce  the  assigned  claim  against  A.  in 
consideration  of  A.'s  direct  promise  to  C.  to  pay  him  the  amount 
of  that  claim.  C's  promise  to  B.,  (fteratiiig  as  an  eqtdtable  release, 
(Mscharges  the  daim  of  C.  against  B.;  and  C's  pnonise  to  A.,  like- 
wise operating  as  an  equitable  release  of  the  assigned  claim  of  B. 
against  A.,  that  is  discharged  also,  and  the  new  rlaim  of  C.  against 
A.  alone  remains. 

In  the  process  just  described,  the  unilateral  contract  between  C. 
and  B.  precedes  the  bilateral  contract  between  C  and  A.,  and  the 
presence  of  all  three  parties  is  not  required.    But  this  compound 

>  UcFadden  >.  Jenkina,  i  Ph.  isy,  Rycroft  «.  Christy,  3  Beav.  138;  Meert  t. 
Uoenud,  i  Uoo.  It  P.  8;  Roberta  f.  Robert*,  11  Jur.  V.  s.  971;  Pukei «.  Stone,  38 
I1.J.  Ch.  46.  Secklsothe  American  cBies.EatiMiv.  Cook,  35  N.J.  Eq.  55;  Minchint. 
Menill,  a  Ed.  333,  339;  Buribut  t.  Hurlbut,  40  Hun,  189.  The  evidence  mi  insuf- 
ficient to  pmve  the  oedltw^i  igrecmeiit  to  give  np  his  dvm  o^hut  the  driitor  in  lU 
C&plen's  Estate,  45  L.  J.  Ch.  aSo,  vid  Evuu's  Estate,  6  Pa.  Co.  437.  It  was  decided, 
alao,  that  there  was  no  novation  m  Gaskell «.  Gaskell,  a  Y.  ft  J.  5a>,  and  Chandler  ». 
Chandler,  6aGa.6ii;  batthesecaaesseemtobeemmeous.  The  formei  was  criticised 
adversely  ui  Vandcnberg  «.  Palmer,  4  K.  ft  J.  104,  314,  315. 

■  See  especially  McFadden  t:  Jenkins,  i  Ph.  153;  Ames,  Cases  on  Tnists,  ad  ed., 
47,  48.  n- 1- 
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novation  may  be  effected  in  anotho'  mode,  which  does  require  the 
pFes^<x  of  A.,  B.,  and  C,  and  involves  the  contemporaneous  for- 
mation of  three  bilateral  contracts,  as  ft^ows:  — 

(i)  Between  B.  and  A.,  B.  pramisiDg  to  give  up  his  claim  agunst 

A.  for  A.'s  pnaiise  to  him  to  pay  to  C.  the  latter's  claim  against  B. 
(3)  Between  C.  and  B.,  C.  promising  to  give  up  his  daim  against 

B.  for  B.'s  promise  to  give  up  his  claim  ag^nst  A. 

(3)  Between  C.  and  A.,  C  agreeing  to  give  up  his  daim  against 

B.  for  A.'s  direct  promise  to  C.  to  pay  him  the  amount  of  that  daim.* 
In  other  words,  each  of  the  three  makes  his  own  promise  to  do 

the  same  thing,  in  consideration  of  a  counter  promise  from  eadi 
of  the  others.  Hie  promises  not  to  enforce  the  old  claims  have 
the  effect  of  extinguishing  those  claims,  and,  as  in  the  other  process, 
the  promise  of  A.  to  pay  C.  alone  remains.' 

The  novation  which  results  from  the  substitution  of  an  obliga- 
tion of  A.  to  C,  in  the  place  of  the  two  debts  of  A.  to  B.  and  B.  to 

C,  may  be  acannplished  in  still  another  mode,  if,  in  addition  to  the 
diange  of  parties,  there  is  also  a  change  in  the  form  of  the  obliga- 
ti<m.  The  parties,  for  example,  often  prefer  to  put  the  new  ob- 
ligation into  the  form  of  a  covenant  or  n^otiable  note.  In  such 
cases,  whether  the  novation  is  worked  out  by  succes^ve  or  by 
contemporaneous  agreements,  none  of  the  agreements  is  bilateral. 
If  B.  assigns  to  C.  Ids  daim  against  A.  for  C's  promise  to  release  B., 
and  A.  subsequently  gives  his  note  or  covenant  to  C,  there  is  first 
the  unilateral  contract  binding  C.  to  B.,  and  afterwards  A.'s  spe- 
cialty ob%ation  to  C,  the  ^ving  of  which  forms  the  con^deration 
for  C's  unilateral  contract  binding  him  not  to  enforce  the  assigned 
claim  of  B,  ag^nst  A.  If,  on  the  other  hand,  by  the  contemporar 
neous  assent  of  A.,  B.,  and  C,  A.  gives  his  note  or  covenant  to  C, 
we  have,  as  before,  the  specialty  obligation  of  A.  to  C,  the  givii^ 
of  which  forms  the  consideration  for  two  unilateral  contracts,  one 


■  Since  A.,  In  the  cue  above  NKtosed,  uaunies  the  li&billty  of  B.  to  C,  there  b  a 
fwvolM  dMU.  A.'a  promiae  might  have  taken  the  form  of  an  undertaking  to  pay  to  C 
hi»  own  debt  to  B.,  which  wouid  hive  made  a  notatio  nominU, 

>  niustntioiu  ot  a  novation  where  two  debts  are  eztinguiilied  may  be  found  la 
Fairlie  *.  Denton,  8  B.  ft  C.  395;  Codmne  «.  Green,  9  C.  B.  M.  s.  448;  Bamiger  v. 
Warden,  11  CaL  311;  Lester  *.  Bowman,  39  Iowa,  611;  Finan  *.  Babcock,  58  Mich. 
301;  Beaton  f.  Angier,  7  N.  H.  397;  Butttffidd  •.  Hartihorn,  7  N.  H.  345;  Wanen 
■.  Batcheldei,  i«  N.  H.  gSo;  CotteriU  «.  Steveni,  10  Wii.  431;  Cook  t.  Banett,  ij 
Wii.5«e- 
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urith  B.  binding  him  not  to  sue  A.,  and  one  with  C.  bmding  him  not 
to  sue  B.  It  is  further  to  be  noticed  that  the  obligation  of  A.  to  C. 
being  an  abstract  promise  to  pay  C.  a  fixed  amount  of  money,  and 
not  a  concrete  promise  to  pay  C.  dthei  what  A.  owes  B.  or  what 
B.  owes  C,  the  difference  between  a  novotio  debiH  and  a  naoaUo 
nominis  disappears  in  this  fonn  of  novation. 

This  distinction  between  an  abstract  aad  a  concrete  promise  is 
of  practical  importance  in  determining  a  question  upon  which 
there  is  much  diversity  of  opinion  among  Continental  writers, 
namdy:  To  what  extent  may  A.  urge  against  C,  suing  on  the  new 
obligation,  defenses  which  were  apea  to  A.  t^ainst  B.,  or  to  B. 
against  C,  on  the  old  and  eztii^uished  obligations? 

This  question  may  be  best  answered  by  considering  s/spax&tAy 
the  typical  cases  of  novation. 

(i  a.)  A.  prcanises  C.  to  pay  him  what  A.  owes  B.,  for  C.'s  promise 
to  release  B.,  or,  in  case  B.  has  as^gned  to  C.  his  claim  against  A., 
for  C.'s  promise  not  to  enforce  the  assigned  claim.  If  A.  had  a 
defense  against  B.,  and  so  was  not  liable  to  him,  by  the  very  tenor 
of  his  promise  he  cannot  be  charged  by  C.  If,  on  the  other  hand, 
A.  had  no  defense  s^ainst  B.,  but  B.  had  a  defense  agunst  C,  A. 
must  perform  his  promise.  For  A.,  having  been  released  from  his 
debt  to  B.,  has  no  answer  to  an  action  on  his  promise  to  C.  C,  how- 
ever, because  of  the  failure  of  consideration  between  him  and  B., 
must  hold  his  promise  as  a  constructive  trustee  for  B. 

(i  b.)  A.  gives  his  note  to  C.  upon  the  understanding  that  B.'s 
chum  against  A.,  and  C's  claim  against  B.,  are  to  be  extinguished. 
If,  as  before,  A.  was  not  liable  to  B.,  he  must  nevertheless  pay  the 
note  to  C;  for  C.  confessedly  has  the  legal  title  to  the  note,  and 
having  taken  it  in  the  course  of  business,  holds  it  free  from  all 
equities  in  favor  of  A.'  If,  on  the  other  hand,  A.  had  no  defense 
against  B.,  his  promise  to  C.  is  binding,  although  B.  had  a  def^ise 
against  C.  C,  however,  will  be  a  constructive  trustee  of  the  note 
for  B.,  as  in  the  case  of  the  bilateral  contract  under  similar  cir- 
cumstances, and  for  the  reasons  given  in  the  preceding  par^raph. 

(2  a.)  A.  promises  to  C.  pay  him  what  B.  owes  C,  for  C.'s  promise 

to  release  B.    If  B.  had  a  defense  against  C,  and  so  was  not  liable 

to  him,  A,  by  the  terms  of  his  promise  is  not  liable  to  C.    If,  on 

the  other  hand,  B.  had  no  defense  gainst  C,  but  A.  had  a  defoise 

'  Sec  Eutera  Co.  •.  Benedict,  15  Gray,  369. 
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against  B.,  A.  must  pay  C.  For  C.  having  given  up  his  claim  against 
B.  for  A.'s  [vomise  to  him,  must  be  entitled  to  enforce  it  free  from 
any  equities  in  favor  of  A.' 

(a  b.)  A.  gives  his  note  to  C.  -apoa  the  understanding  that  the 
debt  of  A.  to  B.,  and  of  B.  to  C,  are  to  be  cancelled.  If,  as  before, 
B.  was  not  liable  to  C,  A.  must  nevertheless  pay  his  note.*  C.  has 
the  legal  title  to  the  note,  and  A.,  having  obtained  the  release  of 
his  debt  to  B.,  has  obviously  no  equitable  defense.  C,  however, 
althot^  he  has  the  legal  title  to  the  note,  must  hold  it,  or  its  pro 
ceeds,  wfaoi  collected,  in  trust  for  B.;  for  the  consideration  having 
failed  as  between  him  and  B.,  he  would  be  unjustly  erLiiching  him- 
self at  B.'s  expense,  if  he  were  allowed  to  retain  the  note  for  his 
own  benefit.  If,  on  the  other  hand,  B.  had  no  defense  against  C, 
but  A.  bad  a  defense  against  B.,  A.  must  pay  C.  as  in  the  case  of  the 
bilateral  contract  under  similar  circumstances,  and  for  the  reasons 
given  in  the  preceding  paragraph.' 

Still  another  phase  of  novation  has  been  the  source  of  much 
controversy.  If  the  debt  of  A.  to  B.,  or  that  of  B.  to  C,  was  secured 
by  a  mortgage,  or  by  the  undertaking  of  a  surety,  will  the  benefit 
<^  the  mortgage  or  the  suretyship  survive  to  C,  after  the  extin- 
guishment  of  the  old  debts  and  the  creation  of  the  new  one  of  A. 
to  C,  in  the  absence  of  a  specific  agreement  to  that  effect?  C,  it 
is  submitted,  should  have  the  benefit  of  the  mortgage  in  all  cases 
but  one;  he  should  also  be  allowed  to  charge  the  surety  where 
there  is  a  tunatio  nominis,  but  not  where  there  is  a  novatio  d^nti. 

If  A.'s  debt  to  B.  is  secured  by  mortgage,  and  B.  assigns  his  claim 
to  C.  without  mention  of  the  mortgage,  C,  it  is  everywhere  agreed, 
is  entitled  in  equity  to  the  benefit  (A  the  security.  A.,  not  having 
paid  the  debt,  cannot,  of  course,  re-enter  or  odl  for  a  reconvey- 
ance; B.,  thoi^  holding  the  legal  title  of  the  mortgage,  cannot 
hold  it  for  himself,  for  he  has  transferred  the  claim  to  secure  which 
itwasg^ven;  the  land  mortgaged  cannot  remain  locked  up;  equity, 
tber^ore,  turns  B.  into  a  constructive  trustee  for  the  person  who  in 
natural  justice  is  best  entitled  to  it,  that  is,  C,  the  assignee  of  the 

>  Ed«n£etd  >.  Canody,  60  Ga.  45^;  Provenchee  *.  Kper,  68  N.  H.  ji,  36  At.  R. 
5S»- 

'  Keller  *.  Beaty,  80  Ga.  815;  Beaver  v.  Barlow,  g  Mass.  451  Adams  v.  Power,  48 
Mist.  450;  Abbott  >.  Jobnaoa,  47  Wis.  239. 

■  Deven  «.  Atkins,  40  Ga.  433;  Gresbam  t.  Morrow,  40  Ga.  4S7i  Monis  ■.  Whit- 
more,  37  Ind.  418. 
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daim.  If  C.  now  undertakes  not  to  taSoTCt  this  asagned  claim  of 
B.  against  A.  in  consideration  of  A.'s  direct  promise  to  pay  bim, 
there  is  no  reason  why  the  constructive  trust  in  favor  (d  C.  should 
not  continue.  It  is  still  true  that  A.  has  not  perfcamed  the  condi- 
tions entitling  him  to  re-enter  or  call  for  a  reoonv^ance.  Althou^ 
he  cannot  be  sued  upon  the  old  debt,  he  has  not  paid  it 

The  result  is  the  same,  and  for  similar  reasons,  wheal  without 
any  assignment  A.  promises  to  pay  C.  what  he  owes  B.,  in  return 
for  C's  jaonax  to  release  B.,  and  at  the  same  time  makes  a  similar 
promise  to  B.  for  B.'s  pnmiise  to  release  A.  As  before,  A.  is  no 
longer  liable  on  his  old  debt  to  B.,  but  he  has  not  paid  that  debt. 
A.,  therefore,  cannot  recover  the  legal  title  frcan  B.,  nor  can  B.  ke^ 
it  for  himself,  having  no  longer  the  claim  again^  A.  He  must, 
therefore,  in  justice  hold  the  mortage  for  C,  who  has,  in  effect, 
suoxeded  to  B.'s  claim  against  A. 

If,  again,  the  debt  of  B.  to  C.  was  secured  by  a  mortgage,  and  A. 
promises  to  pay  C.  that  debt,  for  C's  promise  not  to  sue  B.,  C's  right 
to  the  mortgage  is  still  clearer.'  B.,  though  no  longer  liable  to  an 
action  on  the  old  debt  to  C,  has  not  performed  the  condition  of  the 
mortgage  by  payment.  C.  is  as  much  entitled  to  retain  the  mort- 
gj^  as  a  mortgagee  who  cannot  sue  the  mortgagor  because  the 
debt  is  barred  by  the  Statute  of  Limitatioas. 

But  if,  on  the  other  band,  the  debt  of  A.  to  B.  was  secured  by 
mor^^ie,  and  A.  i»omises  to  pay  C,  not  that  debt,  but  tlie  un- 
secured debt  of  B.  to  C,  the  mortgage  will  not  survive  the  novation. 
B.,  as  before,  having  no  right  to  sue  A.,  cannot  keep  the  mortgage 
for  his  own  benefit  Nor  is  there  any  ground  for  making  B.  a  con- 
structive trustee  for  C.  For  in  this  case  it  is  not  C.  who  succeeds 
to  B.'s  secured  claim  against  A.,  but  A.  who  succeeds  to  B.'s  unse- 
cured duty  to  C.  Since,  then,  neiUier  B.  nor  C  is  entitled  to  the 
mortgage,  equity  should  treat  it  as  extinguished. 

If,  finally,  X.  was  a  surety  for  A.  to  B.,  the  substitution  of  A.'s 
liabiKty  to  C.  for  his  former  liability  to  B.  (nooatio  nominis)  ou^t 
not  to  affect  the  liability  of  X.  A.'s  liability  continues  in  substance 
the  same  as  before,  and  X.  is  in  no  way  prejudiced  by  a  change  of 
creditors.    The  case  is,  in  effect,  the  same  as  if  B.  had  assigned 

'  Fotttt  *.  P&ine,  63  Iowa,  85;  tee  ftlao  74  Wa.  456.  It  b  by  the  Mune  principle 
tluLt «  clumge  In  tlic  fmn  of  »  debt  secimd  by  mort^igedoeiiiot  affect  tbe  mortgagee's 
right  to  tbe  aecnri^.    i  Jonea,  Mortgages,  4tli  ed.,  1 914. 
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his  daim  against  A.  to  C.  C.  would  thus  become  domimts  of  the 
claim  against  A.,  and  no  one  would  assert  that  in  such  a  case  X. 
would  be  dischaiged.' 

But  if  X.  was  a  surety  for  B.  to  C,  and  C.  agrees  to  dischaige  B. 
in  consideration  of  A/s  promise  to  pay  B/s  debt  to  C.  {nooatio 
d^Ui),  X.,  the  surety,  is  also  rdeased;  for  it  would  be  an  utter 
perversioQ  of  X.'9  contract  to  hold  him  as  surety  for  A.  when  he  in 
{act  became  suxety  for  B.  akme. 

*  Bhck  w,  De  Ctav,  18  Iowa,  7t8> 
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AND   KEEP  IT?» 

"  It  is  idle  to  say  that  the  distinctioa  between  I^al  and  equitable 
actions  has  been  w^>ed  out  by  modem  practice.  It  is  true  that 
all  actions  must  be  cconmenoed  in  the  same  way  .  .  .  and  that 
both  kinds  of  actions  are  triable  in  the  same  courts.  But  the  dis- 
tinction between  legal  and  equitable  actions  b  as  fundamental  as 
that  between  actions  ex  contractu  and  ex  delicto,  and  no  legislative 
fiat  can  w^  it  out" 

This  statement  of  Mr.  Justice  Eari '  as  to  the  effect  of  the  modem 
codes  of  procedure  is  supported  by  many  similar  observations  by 
other  judges,*  and  its  truth  will  hardly  be  questioned  by  any  tbou^t- 
ful  lawyer.  The  codes  have,  however,  wrought  many  changes  in 
the  old  terminology,  and  have  broken  away  from  certain  tradi- 
tions, which  served  as  a  constant  reminder  of  the  distinctioD  be- 
tween law  and  equity.  One  who  seeks  equitable  relief  no  longer 
begins  a  suit  in  equity,  but  an  action,  and,  if  successful,  obtains 
not  a  decree  but  a  judgment.  The  bill  in  equity  and  the  declaration 
at  law  have  both  been  rqilaced  by  the  complaint,  or,  in  some 
States,  the  petition.  The  defmdant's  pleadiog  is  nevN  a  plea, 
but  an  answer,  regardless  of  the  relief  sought  by  the  comidiunant. 
There  are  no  more  diancellors  and  common-law  judges;  courts  of 
equity  and  conunoQ-law  courts  have  disappeared,  and  there  is  no 
further  issue  of  common-law  reports  and  chancery  reports.  In 
thdr  stead  we  have  simply  judges,  courts  of  law,  and  law  r^wrts. 
These  changes  are  commonly  thought  to  have  been  beneficial. 
But  with  the  disai^>earance  of  the  old,  every-day  terms,  which  con- 
:  stantly  suggested  the  difference  between  law  and  equity,  there  is 
danger  that  the  distinction  itself  may  be  undervalued  or  over- 

*  Kepriated  by  penoiisioD  fn»it  the  Amoicui  Law  Kegbter  Mid  KevJew  for  April, 
1857. 

*  Gould  ».  Cayuga  Bank,  S6  N.  Y.  7S.  83. 

*  See,  for  example,  De  Witt  f.  Hayi,  a  Cal.  463,  469;  Reubeni  ».  Joel,  13  H.  Y. 
488,  403;  Matthews  *.  HcPhentm,  6s  N.  C.  iSg,  191;  Kahn  s.  Old  Telegn{A  Co., 
a  Utah,  174, 194;  BmcMed>.Boiusteel,a9WU.34S.25o. 
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looked.  In  truth,  just  because  cA  this  danger,  it  is  even  more  im- 
portant now  than  it  was  fonnerly  to  emphasize  the  true  significance 
of  the  essential  and  permanent  difference  between  legal  and  equi- 
table relief.  For  the  distinction  between  a  judgment  that  the 
plaintiff  recover  land,  chattels,  or  money,  and  a  judgment  that  the 
defendant  do  or  refrain  from  doing  a  certain  thing,  is  as  vital  and 
far-reachii^  as  ever.  In  other  words,  the  courts  still  act  some- 
times m  rem,  as  at  common  law,  and  sometimes  in  personam,  as  in 
equity.  ... 

An  excellent  illustration  of  the  importance  of  discriminating  be- 
tween relief  in  rem  and  relief  in  personam  is  to  be  found  in  the 
arguments  of  counsd  and  the  opinions  of  the  judges  in  dealing 
with  several  recent  cases,  in  which  one  person  killed  another  in 
order  to  acquire,  by  descent  or  devise,  the  property  of  his  victim. 
By  a  strange  chance  there  have  been  seven  of  these  cases  reported  ' 
in  the  last  nine  years.  In  four  of  them  the  murdner  was  successful 
in  securing  and  holding  the  property;  in  two  others  his  purpose  was 
defeated,  as  it  would  have  been  in  the  remaining  cases  if  the  com- 
plaint had  been  properly  drawn.  But  in  all  the  cases,  with  one 
exception,  even  in  those  in  which  the  ri^t  result  is  reached,  the 
reasoning  is  in  the  highest  degree  unsatisfactory. 
'  There  are  three  possible  views  as  to  the  l^al  effect  of  the  murder 
iqmn  the  title  to  the  property  of  the  deceased: 

I .  The  legal  title  does  not  pass  to  the  murderer  as  heir  or  devisee. 

3.  The  legal  title  passes  to  the  murderer,  and  he  may  retain  it  in 
spite  of  his  crime. 

3.  The  legal  title  passes  to  the  murderer,  but  equity  will  treat  him 
as  a  constructive  trustee  of  the  title  because  of  the  unconscionable 
mode  of  its  acquisition,  and  compel  him  to  convey  it  to  the  heirs 
of  the  deceased,  exclusive  of  the  murderer. 

Each  of  these  views  has  been  adopted  in  one  or  more  of  the  cases. 
The  first  view  was  made  the  ratio  decidendi  in  Riggs  v.  Palmer  * 
(1889),  in  Shdlenberger  v.  Ransom*  (1891),  and  in  McKinnon  r. 
Limdy '  (1893-1895).  In  Riggs  v.  Palmer  a  lad  of  sixteen  killed  his 
grandfather  to  prevent  the  latter  from  revoking  a  will  in  which  he 
was  the  prindpai  devisee.  The  words  of  the  New  York  Statute  of 
Wills  are:  "No  will  in  writing,  except  in  the  cases  ho'dnafter 

1  iisN.  Y.  S06.  *  jiNefa.  61. 

*  340ntR.i33;  ai Out. Ap. jte;  14 Cut. S. C R. 650. 
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mentioned,  nor  any  part  thereof,  shall  be  revoked  «  altered  other- 
wise," etc  And  there  is  no  mention  in  the  statute  of  the  case  of 
the  murdra-  of  the  testator  by  a  benefidary  under  the  wHL  In  Slid- 
knberger  t.  Ransom  a  father  murdered  his  daughtv  that  he 
might  inherit  her  lands,  and,  bdng  arrested,  conveyed  his  interest  in 
the  lands  to  his  attorney  to  secure  his  services  in  defending  him. 
By  the  Nebraska  Statute  of  Descents:  "When  any  person  shall  die 
seised  of  lands  .  .  .  they  shall  descend  in  the  manner  following 
.  .  .  second  .  .  .  if  he  shall  have  no  issue  or  widow  bis  estate  shall 
descend  to  his  father," 

It  seems  in^x»sible  to  justify  the  reasoning  of  the  court  in  these 
cases.  In  the  case  of  the  devise,  if  the  le^  title  did  not  pass  to  the 
devisee,  it  must  be  because  the  testator's  will  was  revoked  by  the 
crime  of  his  grandson.  But  whtxi  the  l^jslature  has  exuicted  that 
no  will  shall  be  revoked  except  in  certain  ^}ecified  modes,  by  what 
li^t  can  the  court  declare  a  w31  revdted  by  some  other  mode?  In 
the  case  of  inheritance,  surely,  the  court  cannot  lawfully  say  that 
the  title  does  not  descend,  when  the  statute,  the  stq>rcme  law,  says 
that  it  shall  descend.  It  is  not  surprising,  therdore,  to  find  that 
/both  the  New  York  and  the  Ndrraska  courts  have  abandoned 
their  untenable  podtion. 

In  Ellerson  v.  Westcott '  (1896),  it  was  said  that  Riggs  r.  Palmer 
must  not  be  interpreted  as  deciding  that  the  grandfather's  will  was 
revoked.  On  the  OHitrary,  the  devise  to(^  effect  and  transfored 
the  l^al  title  to  the  grandson.  But  the  court,  acting  as  a  court  of 
equity,  compelled  the  criminal  to  surrender  his  ill-gottai  title  to 
the  other  hdrs  of  the  deceased.  In  other  words,  tlw  third  <d  the 
three  views  before  stated  is  now  recognized  as  law  in  New  Ymk. 

Upon  a  rehearing  of  Shdtenberger  v.  Ransom,'  the  court  pro- 
nounced their  former  c^imion  erroneous,  and  finaUy  dedded,  adopt- 
ing the  second  of  the  three  views  before  stated,  that  the  father  and 
his  grantee,  althou^  a  purchaser  irith  notice,  acquired  an  indefea- 

'  MS  N.  Y.  149. 

*  41  Neb.  631.  A  ^Hct  CfitkiMi]  of  the  reuoBlng  to  KtS>  ^  Mmcf  and  Shdlen- 
beiger  •.  lUnaom,  od  the  giouiidi  moK  fully  get  forth  in  thi>  vtide,  ^ipesred  in  4 
Huvud  Lkw  Review,  394>  In  ■  letter  to  the  cditon  of  that  Revieir  the  eounad  for 
the  miudacr  In  the  KelxaikK  out  Mid  that  Ui  mcooi  lo  obtabiidg  &  vriMufnt  wu 
in  Ifti^  measure  due  to  *^i*  crlticim.  Unfortonatdy  the  iw?roiKi  opinioD  was  motie 
muatkfactary  tlian  the  Gnt.  For,  although  both  divegtided  legal  pihidpica,  the 
fint  wai  againtf,  iriiHc  the  aeoood  ma  ia  Uyvi  of  the  mutdcrtt. 
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sible  title  to  the  pr(q>erty  of  his  murdered  daughter.  This  second 
view  was  adopted  also  in  Owens  v.  Owens '  (188S),  where  a  woman, 
an  accessory  before  the  fact  to  the  murder  of  her  husband,  secured 
her  dower;  in  Deem  v.  Milliken '  (1892),  where  a  son  murdered 
his  mother  and  inherited  her  property;  and  in  Carpenter's  Estate ' 
(1S95),  where  a  son  inherited  from  his  father  whom  he  had  killed. 
This  view  was  approved  also,  extra-judidally,  in  Holdom  c.  Ancient 
Order'*  (1S96).  In  the  light  of  these  authorities  the  view  that  the 
legal  title  does  not  pass  to  the  murderer  as  heir  or  devisee  of  his 
victim,  being  unsound  in  principle  and  tmlikely  to  have  any  follow- 
ing in  the  future,  may  be  dismissed  from  further  con^deration.^ 

The  res,  then,  passing  to  the  criminal,  we  have  only  to  ask  whether 
he  may  keep  it  in  spite  of  bis  crime,  or  whether,  because  of  his 
crime,  he  must  surrender  it  to  the  other  heirs  of  the  deceased.  If 
the  first  of  these  alternatives  is  the  correct  one,  then  is  our  law 
open  to  the  reproach  of  permitting  the  fiagrant  injustice  of  an  atro- 
cious criminal  enriching  himself  by  his  crime.  If,  on  the  other  hand, 
the  second  alternative  is  adopted,  it  follows  that  the  decisions  in 
Nebraska,  North  Carolina,  Ohio,  and  Pennsylvania  are  erroneous. 
To  the  writer  it  seems  clear  that  these  decisions  are  erroneous, 
and  that  the  error  is  due  to  a  failure  to  discriminate  between  legal 

'  100  N.  C.  340.  *  6  Ohio  C.  C.  357- 

'  170  Pa.  303.  WiLLLUia,  J.,  disacnted,  saying:  "The  bod  could  not  by  his  own 
felony  acquire  the  property  of  hii  Esther  and  be  protected  by  the  law  in  the  posses- 
■ioD  of  the  fruits  of  his  crime." 

*  159  IlL  6ig.  See  editorial  conunenti  to  the  same  effect  in  the  American  Law 
Re»8ter,  Vol.  34,  n,  a.,  p.  636;  and  in  19  C.  L,  J.  461;  31  C.  L.  J.  337;  34  C.  L.  J. 
347)  39  C.  L.  J.  1171  41  C.  L.  J.  377.  But  the  statement  in  43  C.  L.  J.  133  of  tbtt 
later  New  York  doctrine  without  adverse  criticism  is  certainly  noticeable. 

■  As  far  back  as  tbe  time  of  Loso  Halk,  in  King's  Attoniey  t.  Sands,  Fieem.  C.  C. 
lag,  Hatdres,  405,  488,  s.  c,  an  authority  not  dted  in  any  of  the  recent  cases,  it  was 
taken  for  granted  by  counsel  and  court  that  the  interest  of  a  eestiU  pit  trwl  descended 
to  his  only  brother,  who  had  killed  him.  The  brother  being  attainted  of  murder  and 
tlierefore  having  no  heirs,  the  trust  was  claimed  by  the  Crown,  as  feudal  lord.  The 
claim  was  not  allowed,  as  there  was  no  escheat  of  equitable  interests,  but  there  being 
no  one  who  could  enforce  the  trust,  the  trustee,  who  was  the  father  of  tbe  two  brothers, 
held  the  legal  title  for  his  own  benefit.  By  the  civH  law,  too,  as  is  pointed  out  by  Mr. 
F.B.  Williams,  in  8  Harvard  L.aw  Review,  170-171,  thel^al  title  passed  to  the  crim- 
inal and  was  afterwards  taken  from  him. 

Should  the  question  arise  again  in  Canada,  it  is  highly  probable  that  McKinnoa  v. 
Lundy,  in  which  a  husband  killed  his  wife,  who  had  made  hei  will  in  his  favor,  would  be 
supported  on  the  ground  that  the  husband  became  a  constructive  trustee  for  the 
heirs.   The  action,  as  in  Riggs  *.  Palmer,  was  for  equitable  relief. 
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and  equitable  rdief .  Both  counsel  and  court  appear  to  have  assumed 
that  the  only  question  before  them  was  whether  the  criminal  could 
take  the  title  to  the  property  of  his  victim  —  a  purely  common-law 
question.  One  and  aD  overloc^ed  that  beneficent  principle  in  our 
law  by  whidi  equity,  acting  in  personam,  compels  one  who  by  mis- 
conduct has  acquired  a  res  at  conmion  law,  to  hfM  the  res  as  a  con- 
structive trustee  for  the  person  wronged,  or  if  he  be  dead,  for  his 
rqiresentatives.  The  true  principle  is  put  very  clearly  by  Andkews, 
C.  J.,  in  Ellerson  9.  Westcott,'  the  latest  decisions  oa  the  point 
under  discussion:  "Hie  relief  which  may  be  obtuned  against  her 
(the  murderess  and  devisee)  is  equitable  and  injunctive.  The  court 
in  a  proper  action  will,  by  forbidding  the  enforcement  of  a  dvil 
ri^t,  prevent  her  fnmi  enjoying  the  fruits  of  her  iniquity.  It  will 
not  and  cannot  set  aside  the  will.  Tliat  is  vahd,  but  it  will  act  upon 
facts  arising  subsequent  to  its  execution  and  deprive  her  of  the  use 
of  the  property." ' 

Ttiat  there  was  no  mention  of  this  principle  in  the  similar  cases 
that  preceded  Ellerson  v.  Westcott  is  the  more  remarkable,  because 
the  distinctiim  here  insisted  upon,  that  a  person  may  acquire  by 
force  of  the  common  law  or  by  a  statute  a  legal  title,  and  yet  be 
deprived  of  the  bm^dal  interest  in  the  property  by  reason  (^  his 
unconscionable  conduct  in  its  acquisition,  has  been  repeatedly 
recognized  and  enforced. 

E.  g.,  if  a  grantor  has  executed  a  deed,  knowing  its  nature,  the 
deed  is  effective  to  pass  the  title  at  law,  ev»i  though  he  was  induced 
to  execute  it  by  fraudulent  representations  of  the  grantee.  Accord- 
in^y,  the  fraudulent  grantee  may,  in  the  absence  of  a  statute  al- 
lowing equitable  defenses,  maintain  ejectment  against  the  grantor, 
the  innocent  victim  of  his  fraud.'    But  the  right  of  the  defrauded 

"  148  N.  Y.  149,  ISA- 

'  See  the  similar  renurki  of  Maclehnan,  J.  A.,  In  McEinnon  v.  Lundy,  3i  Out. 
App.  560,  567:  "One  am  easily  understand  that  in  the  case  of  a  murder  committed 
with  the  very  object  of  gettitij  property  of  the  deceased  by  wHI  or  Intestacy,  the  court 
could  defeat  that  object,  even  by  taking  away  from  the  criminal  a  iegai  title  acquired 
by  such  means;  and  it  may  be  that  the  court  would  go  further  and  take  the  legal  title 
away,  even  though  the  crime  were  coimnitted  without  that  object." 

This  view  finds  further  confinnation  in  the  opinion  of  Fry,  L-  J,,  In  Cleaver  f. 
Uut.  Association,  '93,  t  Q.  B.  147, 158.  See  also  4  Harv.  h.  Rev.  394;  15  Ir,  L.  Times, 
433;  3g  Ir.  L.  Times,  66;  91  L.  Times,  361;  30  Am.  L.  Rev.  130;  6  Green  Bag,  534. 

■  Feret  v.  Hilt,  ij  C.  B.  207;  Motdecai  *.  Taokeraley,  i  Ala.  100;  Tbcmss  t. 
Thomas,  i  Litt  CEy.)  Ca;  Jackson  v.  Hills,  8  Cow.  ago;  Oslerhout  v.  Shoemaker,  3 
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grantor  to  relief  in  equity  was  recognized  in  sevoal  of  the  cases  just 
dted,  and  also,  notably,  in  Blackwood  0.  Grt^,*  and  it  is,  of  course, 
every  day's  practice  for  a  court  of  equity  to  treat  a  frauduloit 
graotaras  a  coostructive  trustee. 

What  is  true  of  fraud  is  equally  true  of  duress  practised  by  the 
grantee  upon,  the  grantor.  The  grantee  gets  the  legal  title  to  the  res, 
but  equity  gives  the  grantor  a  r^t  in  personam,  and  thus  makes 
the  grantee  a  trustee  ex  maleficio.  But  the  grantor's  ri^t,  being 
merely  equitable,  is  lost,  if  the  res  is  transferred  to  a  bona  fide 
purchaser.* 

Fraud  and  force  may  be  practised  not  only  to  procure  the  execu- 
tion of  a  conveyance,  but  also  to  prevent  the  making  of  a  conveyance. 
In  such  a  case  the  unexecuted  intention  of  the  victim  of  the  fraud  or 
force  must  at  common  law  count  for  nothing.  The  legal  title  must  go 
justas  it  would  if  the  own^  of  the  re^  had  never  intended  to  conveyit. 
But  here,  too,  equity  will  see  that  the  wrongdoer  or  any  one  fiafming 
under  bun,  except  a  purchase  for  value  without  notice,  does  not 
prc^t  by  his  wrong,  and  will  cconpel  him  to  convey  the  l^;al  title 
in  such  manner  as  to  effectuate  the  defeated  intentirai  of  bis  victim. 
A  clear  and  cogent  authority  upon  this  point  is  Lord  Thoblow's 
decision  in  Luttrell  v.  Obnius,  which  is  thus  stated  by  LosD  Eumh, 
and  with  his  approval,  in  11  Ves.  638:  "Lord  Waltham,  tenant  in 
taO,  meaning  to  suffer  a  recovery,  and  by  will  to  give  real  interests 
to  bis  wife,  Mr.  Luttrell,  who  by  his  marriage  had  an  interest  to 
prevent  barring  the  entail,  did  by  force  and  management  prevent 
the  testator  fnnn  ^gning  the  deed  to  make  the  tenant  to  the  pra- 
eipe:  Lord  Thdklow's  opinion  was  dear,  that  though  at  law  Mr. 
Luttrell's  lady  was  tenant  in  tail,  and,  which  makes  it  stronger,  she 
was  no  party  to  the  transaction,  yet  ndtber  he  nor  any  one  else 
could  have  the  benefit  of  that  fraud,  and  the  jury  vcpon  an  issue 
directed,  having  f oimd  that  the  recovery  was  fraudulently  prevented, 
LoKD  Thuklow  held,  even  in  favor  of  a  volunteer,  that  the  tenant 
in  tail  should  not  take  advantage  of  the  iniquitous  act,  though  she 
was  not  a  party  to  it;  and  the  estate  was  considered  exactly  as  if  a 
recovety  had  been  suffered."* 

Bill,ji3;  Kalmf.<MdTd.Co.,  aUuh,  174;  l^^v.EIng,  6Uunf.  35S;  Lombud 
•.  Cowbam,  34  Wis.  ^. 

'  Hayc*,  377,  303-308.  '  9  Harr.  L.  Rev.  57,  jS. 

*  LoBD  EuwH,  autiiig  this  cue  a  second  tlnie  in  14  Ves.  ago,  said:  "Luttiell  hMj, 
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LoKD  Thoelow  ^>plied  the  same  principle  m  Dixon  v.  Olmius/ 
ovemiling  the  demmrer  of  Lord  Waltham's  heir,  who,  by  several 
acts  of  fraud  and  violence,  prevented  the  republication  of  his  an- 
cestor's will.  This  case,  too,  was  approved  by  Loed  Eldon,  who 
said  in  Middleton  v.  Middleton:  *  "If  a  person  be  fraudulently  pre* 
vented  from  doing  an  act,  this  court  will  consider  it  as  if  that  act 
had  been  done,  as  in  the  case  of  Lord  Waltham's  will." 

As  an  heir  may  by  fraud  or  violence  prevent  the  execution  of  a 
will,  so  a  devisee  may,  by  the  same  means,  prevent  the  revocation 
of  a  will.  The  govemii^  principle  in  such  a  case  is  admirably 
stated  by  Boyd,  C.  J.,  in  Gaines  v.  Gaines:*  "A  devisee,  who  by 
fraud  or  force  prevents  the  revocation  of  a  will,  may,  in  a  court  of 
equity,  be  considered  as  a  trustee  for  those  who  would  be  entitled 
to  the  estate  io  case  it  were  revoked;  but  the  question  cannot  with 
proprie^  be  made  in  a  case  of  this  kind,  where  the  af^lication  is  to 
admit  the  will  to  record."  *  The  learned  reader  will  at  once  appre- 
ciate the  closeness  of  the  analogy  between  these  cases  of  fraud  upon 
a  testator  or  ancestor,  and  the  cases  where  the  testator  or  ancestor 
was  killed.  If  the  heir  or  devisee  who  gains  the  legal  title  by  fraud 
must  hold  it  as  a  constructive  trustee,  a  fortiori  should  the  same 
be  true  of  one  who  acquires  the  legal  title  by  a  revoltii^  crime. 

But  there  are  other  instances  where  a  l^al  title  or  right  has  been 
held  to  pass  by  force  of  a  statute  to  a  person  notwithstanding  his 
misconduct,  but  where  a  court  of  equity  has  defeated  his  unjust 
scheme  by  ctnnpelling  him  to  surrender  the  res  to  the  person  wronged. 

By  Statute  7  Anne,  c.  20,91,  all  unre^tered  conveyances  are  to  be 
adjudged  fraudulent  and  void  against  subsequent  purchasers  for 
valuable  consideration.    In  Doe  v.  Alsopp,^  a  grantee  who  failed  to 

while  Lmd  Waltli&m  tna  iqion  hii  dcUhbed,  engaged  in  suSering  a  lecovery,  preventol 
it,  with  the  view  that  the  estate  should  devolve  upon  the  penon  with  whom  he  was 
connected  (his  wife).  Thatestate  was  by  law  vested  io  that  individual,  a  much  stronger 
case,  therefore,  than  the  acquisition  of  property  through  impoaititm.  Lobd  Tbuklow 
.  .  .  had  no  doubt  that  it  was  against  conscience  that  one  person  should  hold  a  benefit 
which  tie  had  derived  through  the  fraud  of  another." 

»  1  Cox  Eq.  414.  »  r  Jac.  &  W.  94, 96. 

■  a  A.  K.  Maiah.  191. 

*  See  to  the  same  eSect,  Graham  v.  Burch,  53  Minn.  17  {iembU);  Blanchard  v. 
BlaiKliard,3aVt.  63  (lemMe);  a  Roberts,  Wills,  jd  ed.,  31.  The  dedsicm  to  the  cm- 
trary  in  Kent  v.  MahaSy,  lo  Ohio  St.  ao4,  it  is  submitted,  t*  not  to  be  supported. 
In  Clingan  t.  Hitdieltree,  31  Pa.  aj,  the  equitable  aspect  of  the  question  was  not 
discussed.  ■  5  B.  &  AL  14a. 
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register  his  deed  was  defendant  in  an  ejectment  brought  by  a 
second  grantee  who  bought  with  notice  of  the  prior  unregistered 
conveyance.  It  was  argued  for  the  defendant  that  the  object  of 
the  statute  was  to  protect  innocent  purchasers  only,  and  the  court 
was  asked  to  read  into  the  statute  an  ezcq>tion  excluding  from  its 
operation  those  who  sought  to  derive  from  it  an  imconsdonable 
advantage.  But  the  judges  declined  to  legislate,  saying  that  plainer 
words  could  not  be  used  and  that  sitting  in  a  oturt  of  law  they  were 
to  give  effect  to  them,  and  suggesting  that  the  defendant's  reli^ 
must  be  sought  in  equity.  And  courts  of  equity  have  regularly  given 
relief  in  such  cases  by  treating  the  second  grantee  as  a  constructive 
trustee  for  the  first.' 

In  Greaves  v.  Tofield,*  Jahes,  L.  J.,  says:  "Lord  Eldon  pointed 
out  that  there  was  no  altering  the  lai^age  of  the  Acts  of  Parliament, 
there  was  no  dealing  with  or  in  any  way  rq>ealing  the  Acts  of  Par- 
liament directly  or  indirectly,  but  giving  the  acts  their  full  force,  that 
is  to  say,  leaving  the  estate  to  go  in  priority  to  the  man  who  had  ro- 
istered, still  if  that  man  had  notice  of  anything  by  which  his  vendor 
or  his  grantor  had  bound  himself,  he  was  boimd  by  it.' 

Again  by  Mo.  Rev.  St  §  2689,  "TTie  homestead  of  every  house- 
ke^>er  shall  be  exempt  from  attachment  and  execution."  In  the  sin- 
gular case  of  Fox  v.  Hubbard,'  a  decree  had  been  made  for  a  sale  under 
foreclosure  of  a  mortgage  covering  a  house  and  land;  before  the  sale 
the  house  was  wrongfully  removed  to  an  adjoining  lot  by  the  owner 
of  the  lot,  who  at  once  set  up  housekeeping  in  the  house.  The  pur- 
chaser at  the  foreclosure  sale  bought  in  ignorance  of  the  removal  of 
the  house.  The  house,  of  course,  could  not  be  recovered  in  specie, 
for  it  had  become  a  part  of  the  wroi^oer's  realty.  It  was  conceded 
that  the  purchaser  had  an  action  of  tort  against  the  wrongdoer,  but 
the  latter  was  insolvent  and  insisted  on  his  statutory  homestead 
exemption  in  his  new  home.  Accordingly,  as  the  court  stated,  there 
was  no  remedy  for  the  purchaser  at  law.  An  exception  could  not 
be  added  to  the  statute,  even  against  a  tort-feasor.  But  giving  full 
effect  to  the  statute,  the  court  decreed  that  the  wrongdoer  must 

'  Le  Neve  v.  Le  Neve,  1  Ves.  64,  Amb.  436,  3  Atk.  64G,  B.  c.,  approved  by  Loan 
Eldon,  in  Davis  9.  Stnthmore,  iG  Yes.  416, 417. 
',i4Cb.  Div.  563. 

•  See  aho  1  Fomeroy,  Eq.  Jur.,  H  430, 431;  3  W.  fc  T.  L.  C  in  £q.,  Am.  ed,  114; 
Biitton'a  App.,  45  Pa.  173. 

*  79  Mo.  390. 
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bold  the  homestead  subject  to  a  lies  in  equity  to  the  extent  of  the 
value  of  the  house  removed. 

Another  illustiation  is  suggested  by  Vane  v.  Vane.*  The  plaintiff 
was  the  true  owner  of  certain  land,  but  was  led  by  the  fraiidulent 
T^resentations  of  the  defendant  to  suppose  that  he  was  not  the 
owner,  and  accordingly  suffered  the  defendant  to  occupy  adversdy 
for  more  than  twenty  years.  This  adverse  possession  cut  off  the 
phiintiff's  right  of  entry  and  action,  and  by  force  <^  the  statute, 
vested  the  title' in  the  adverse  possessor.  But  the  defendant,  be- 
cause of  the  fraud  in  securing  liis  statutory  title,  was  required  hy 
equity  to  reconv^  the  pnq>erty  to  the  plaintiff.  Tliis  deddon,  it 
should  be  said,  was  made  under  Section  36  of  the  Statute  3  &  4  Wm. 
IV.  c  27,  which  expressly  authorized  a  bill  in  equity  in  such  a  case. 
But  there  seems  to  be  no  reason  why  a  court  of  equity  might  not 
accomplish  the  same  result  without  an  express  statutory  provision. 
Suppose,  for  example,  that  the  defendant  surreptitiou^y  took  the 
plaintiff's  watch,  and  has  concealed  his  possession  of  it  from  the 
owner  for  six  years.  By  force  trf  the  statute  the  defendant's  posses- 
sion is  unassailable  at  common  law,  and  the  wrongful  possessor  has 
now  becCHQe  the  legal  owner.*  But  why  may  not  equity  treat  him 
as  a  trustee?  If  he  had  gained  the  legal  title  by  fraudulently  in- 
ducing the  plaintiff  to  transfer  it  to  him,  he  would  cleariy  be  a  trustee 
for  the  plaintiff.  What  difference  can  it  make  to  a  court  of  equity 
whether  thb  legal  title  came  to  the  defendant  through  the  act  of  the 
plaintiff,  or  by  (^>eration  of  law,  if  in  each  case  he  acquired  it  as 
the  direct  consequence  of  his  fraud.* 

These  illustraticHis,  drawn  from  the  misuse  of  the  Statute  of  Limi- 
tations, the  Homestead  Exemption  Statute  and  the  Recording  Acts, 
and  from  the  use  of  fraud  or  duress  against  an  ancestor  <a  testator, 
are  obviously  governed  by  the  conmion  principle  that  one  shall  not 

•  8  Ch.  383.  '  3  Hwv.  L.  Rev.  3*1,  3»a, 

*  There  ait  msny  conflicting  decisioni  iqMn  the  queatJou  whether  it  fnudulent 
concealment  of  a  cxaat  of  action  In  contract  or  tort  for  damagea,  wiU  niqicnd  the  ran- 
ning  of  the  Statute  fA  TJmltationa.  Thii  conffict  ii  kuptbIdk,  in  view  of  the  eiplidt 
words  o(  the  Statute:  "No  action  shall  be  brought  unlen  within  six  (or  other  fizedniim- 
baof) years."  Buthcre, too, though tberightoutheoldcauseofactionstUwbbtRed, 
equity  might  well  give  relief.  By  traudnkntly  bairing  the  pUntlff't  actioa,  the  de- 
fendant would  unjustly  enrich  himself  by  keeping  for  himself  what  be  ought  to  have  paid 
to  the  plalntifi.  Acowtof  eqiiityshontdnothesItat*tom«ketbedeie»daiit*iBraider 
this  unjust  enrichntcnt  to  the  pUuntlfi.  The  case  would  jf^ia  to  fall  wHhin  the  gco- 
oal  principle  of  quaal-oontncta. 
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be  allowed  "to  enjoy  the  fruits  of  his  iniquity."  Surely  murder  is 
iniquity  within  this  princ^le.  Every  one  must  agree  with  the  fol- 
lowing statement  of  Fky,  L.  J.,  in  Cleaver  v.  Mutual  Association: ' 
"It  appears  to  tne  that  no  s^tem  of  jurisprudence  can  with  reason 
include  amongst  the  rights,  which  it  enforces,  rights  directly  re- 
sulting to  the  persm  asserting  them  from  the  crime  (tf  that  perstm. 
If  no  action  can  arise  from  fraud,  it  seems  imposable  to  suppose  that 
it  can  arise  from  felony  or  misdemeanor." 

The  case  frcHn  which  the  remaib  of  the  distinguished  Lord  Jus- 
tice are  taken,  while  resembling  the  American  cases  where  a  murderer 
sought  to  profit  by  his  crime,  suggests  certain  distinctions.  The 
facts  of  the  case  were  these:  James  Maybrick  had  insured  his  life 
in  favor  of  Florrace  Maybrick,  his  wife.  Mrs.  Maybrick  was  after- 
wards convicted  of  the  murder  of  her  husband,  but  the  sentence  of 
death  was  commuted  to  penal  servitude  for  life.  The  insurance 
money  was  claimed  by  Mrs.  Maybrick's  assignee  and  also  by  the 
executors  of  James  Maybrick.  The  insurance  company  insisted 
that  the  policy  was  not  enforceable  by  either  chumant  Under  St 
45  &  46  Vict  c.  75,  §  1 1,  James  Maybrick  was  made  a  trustee  of  the 
policy  for  his  wife.  But  this  statute  also  provided  that  the  mon^s 
payable  under  the  policy  should  not,  "so  long  as  any  object  of  the 
trust  remains  u^ierfoimed,  form  part  of  the  estate  of  the  insured." 
The  wife,  theref  ch%,  yna  not  the  sole  ctsUd  que  trust  of  the  policy. 
As  the  court  said,  it  was  a  necessary  implication,  that^  if  the  wife 
died  before  her  husband,  the  insurance  money  would  form  part  (rf 
his  estate.  The  court  decided,  first,  that  it  was  against  public 
policy  for  Mrs.  Maybrick,  or  her  assignee,  to  enforce  the  trust  be- 
cause of  her  dime;  and  secondly,  that  under  the  statute  the 
result  must  be  the  same  whether  the  performance  of  the  trust  for 
the  wife  was  rendered  impossible  by  her  premature  death  or  by 
public  policy.  In  either  case  the  contingent  resulting  trust  in 
favor  of  the  insured  took  effect,  and  ther^ore  the  executors  of 
James  Maybrick  were  entitled  to  the  moneys  payable  under  the 
policy. 

The  judges  intimated  that  thdr  decision  would  iiavebeen  the  same, 

even  in  the  absence  of  any  statute.  Mrs.  Maybrick  would  not  then 

have  been  a  cestui  que  trust  of  the  policy,  nor,  as  payee  in  a  contract 

between  the  insurer  and  the  insured,  would  she  have  had  any  valid 

>  i8ga,  I  Q.  B.  147. 
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daim  under  the  poMcy.  For,  by  the  English  law,  only  the  promisee 
has  rights  under  a  contract,  even  though  it  purports  to  be  for  the 
benefit  of  a  third  person.  In-many  of  the  States  in  this  country, 
on  the  other  hand,  the  interest  in  a  life-insuran<x  policy  is  vested 
exclusively  and  irrevocably  in  the  beneficiary,  passing  to  his  repre- 
sentative, if  he  die  in  the  lifetime  of  the  insured,  and  enforceable  by 
the  beneficiary  or  his  representative  by  an  action  at  law.  How,  in 
one  of  these  States,  are  the  rights  of  the  parties  to  be  adjusted,  if 
the  beneficiary  killed  the  insured  ?  Tlie  criminal  beneficiary  would, 
doubtless,  be  precluded  from  recovering  the  insurance  mon^  by 
the  same  principle  of  public  policy  that  defeated  the  claim  of  Mrs. 
Maybrick.  On  the  other  hand,  it  is  difficult  to  find  any  warrant 
for  saying  that  the  amount  of  the  policy  forms  part  of  the  estate  (rf 
the  insured.  The  latter  has  no  contii^nt  resulting  interest  in  the 
policy.  The  interest  of  the  beneficiary  may  have  arisen  by  the  gift 
of  the  insured,  but  the  gift  was  complete  and  irrevocable,  and  the 
conclusion  seems  inevitable  that  the  insurer  is  relieved  of  all 
liability. 

The  necessity  of  a  similar  conclusion  will  be  more  apparent  in 
another  case  that  may  be  put.  The  payee  of  a  n^otiable  note,  pay- 
able ten  days  after  the  death  of  the  maker's  father,  iodoi^es  it  to  A. 
for  value.  The  indorsee  kills  the  father.  As  before,  public  policy 
prevents  a  recovery  by  the  criminal  against  the  maker  or  indorser. 
And  surely  the  payee,  who  has  already  had  the  value  of  the  note  from 
the  indorsee,  cannot  receive  it  again  from  the  maker.  The  latter 
profits,  not  by  any  merit  of  his  own,  but,  as  obligors  frequently 
profit,  by  the  application  of  the  maxim  Ex  turpi  causa  non  oritur 
actio. 

With  the  instances  just  considered  may  be  contrasted  another 
possible  case,  suggested  by  Lord  Justice  Fry's  opinion  in  the  May- 
brick  case.  Suppose  land  is  sold  to  B.  and  C,  and  the  conveyance 
madetoB.  for  life,  with  remainder  in  tee  to  C.  C.  kills  B.  How  will 
the  murder  affect  the  rights  of  the  parties  in  the  property?  B.'slife 
estate  being  terminated  by  his  death,  C.  becomes  at  law  the  abso- 
lute owner  of  the  land.  Will  equity  make  him  hold  his  fee  simple  as 
a  constructive  trustee?  If  so,  for  whom?  Certainly  not  for  the 
seller,  for  he,  having  received  the  price  of  the  land,  has  no  concern 
with  its  subsequent  history.  Nor  should  C.  be  made  a  constructive 
trustee  of  the  entire  estate  for  the  benefit  of  B.;  for  that  would 
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make  C.  forfeit  his  remainder  which  he  acquired  independently  of 
his  crime.  It  is  not  the  function  of  equity  to  administer  the  penal 
law,  but  to  secure  restitution  to  a  person  wronged,  by  compelling 
the  wrongdoer  to  give  up  the  profits  of  his  misconduct.  In  the  case 
supposed,  C.  took  from  B.  no  more  than  the  enjoyment  of  the  estate 
during  the  years  he  might  have  lived  but  for  C.'s  crime.  This,  being 
the  measure  of  C.'s  unjust  enrichment,  should  also  be  the  extent  of 
the  constructive  trust  against  him.  Perfect  restitution  in  such  a 
case  is  obviously  impossible,  both  because  B.  is  dead  and  because 
it  is  impossible  to  know  how  long  he  would  have  lived.  We  must  be 
content  with  the  closest  possible  approximation  to  complete  jus- 
tice. As  restitution  cannot  be  made  to  B.,  it  must  be  made  to  him 
who,  in  matters  of  property,  stands  in  his  place  —  that  is,  his  heir. 
And  the  amount  of  the  restitution  must  be  determined  by  estimat- 
ing, according  to  the  tables  of  mortality,  how  many  years  a  person 
of  B.'s  age  would  probably  have  lived.  For  the  period  thus 
ascertained  equity  would  require  C.  to  hold  the  land  as  a  construc- 
tive trustee  for  B.'s  heir. 

Similar  reasoning  would  be  applicable  if  land  bought  by  B.  and  C. 
had  been  conveyed  to  them  as  joint  tenants  in  fee  simple,  and  C.  were 
then  to  murder  B.  Each  joint  tenant  has  a  vested  interest  in  a 
moiety  of  the  land  so  long  as  he  lives,  and  a  contingent  right  to  the 
whole  upon  surviving  his  fellow.  The  vested  interest  of  C,  the  mur- 
derer, cannot  be  taken  from  him  even  by  a  court  of  equity.  But  C. 
having  by  his  crime  taken  away  B.'s  vested  interest  must  hold  that 
as  a  constructive  trustee  for  the  heir  of  B.;  and,  it  being  impossible 
to  know  which  of  the  two  would  have  outlived  the  other,  equity 
would  doubtless  give  the  innocent  victim  the  benefit  of  the  doubt, 
as  against  the  wrongdoer  who  had  deprived  him  of  his  chance  of 
survivorship,  and  accordingly  give  the  entire  equitable  interest  to 
B.'s  heir  upon  C.'s  death. 

The  results  reached  in  these  cases  must  commend  themselves  to 
every  one's  sense  of  justice.  But  all  will  admit  that  these  results 
could  not  be  accomplished  by  common-law  principles  alone.  The 
common  law  would  make  the  criminal  remainderman  in  the  one 
case,  and  the  criminal  joint  tenant  in  the  other  case,  the  absolute 
owner  of  the  land.  Equity  alone,  by  acting  in  personam,  can  amipel 
the  criminal  to  surrender  what,  in  spite  of  his  crime,  the  common 
law  has  suffered  him  to  acquire.     It  is  much  to  be  regretted  that 
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counsel  did  not  invoke,  and  the  coorts  of  Nebntska,  North  Caiolma, 
Ohio,  and  Pomsylvania  did  not  i^ly,  in  the  cases  recently  before 
than,  the  sound  principle  of  equity,  that  a  murderer  or  other  wrong- 
doer shall  not  oiricb  bimsdf  by  his  iniqui^  at  the  e:q)eose  of  an 
innocent  pentm. 
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TWO  THEORIES  OF  CONSIDERATION.* 
I.  ITnziateral  Contracts. 

*CoNSiDESAnoN,  according  to  the  traditional  defimtioii,  is  dthex  a 
detriment  incurred  by  the  promisee  or  a  benefit  recdved  by  the 
promisor  in  exdumge  for  the  pnnmse.|  Professor  L&ngdell  has 
pointed  out  the  irrelevancy  of  the  notion  of  benefit  to  the  promisor, 
and  makes|detrimait  to  the  promisee  the  universal  test  of  consider- 
ation.) The  "mpKfi^H  definition  has  met  with  much  favor.  It  is 
oondae,  and  it  preserves  the  historic  connection  between  the  modem 
sm[^  craitiact  aitd  the  ancient  assumpsit  in  its  primitive  foim  of 
an  action  ior  damage  to  a  promisee  by  a  deceitful  promisor.  In  one 
req>ect  only  does  the  definition  leave  anything  to  desire.  What  is 
to  be  understood  by  detriment? 

The  incurring  of  a  detriment  by  the  promisee  involves  of  neces- 
sity a  change  of  position  on  his  part;  there  must  be  s(Hne(act  or 
some  forbearance  by  him\  But  will  evny  act  or  every  forbearance 
be  a  detriment,  or  must  the  word  be  restricted  to  certain  acts  and 
forbearances?  It  is  certainly  a  common  (^pinion  that  the  word 
is  to  be  interpreted  in  the  restricted  srase  and  cannot  prqierly 
include  an  act  or  forbearance  already  due  from  the  promisee  by 
reaacHi  of  stmie  {H-e-ezistuig  l^al  obligation.  The  inability  of  the 
writer  to  reconcile  this  ofmiion  with  the  decided  cases  has  led  hitn 
to  give  to  detriment  its  widest  interpretation  and  to  define  con- 
sideration as  any  act  or  forbearance  or  promise,*  by  one  person 
given  in  exchange  for  the  promise  of  another. 

These  two  views  may  be  tested  by  the  consequences  of  thdr 
amplication  to  the  following  three  classes  of  acts  or  forbearances: 
L  Forbearance  to  prosecute  a  groundless  claim.  II.  Performance 
of  a  pre-existing  contractual  duty  to  a  person  other  than  the  prom- 

>  Rqslntcd  bf  pCBwMon  from  the  Barvud  Lair  Revkw  tot  April  and  Majr, 
i899,witk  mutaaaipt  ftdditloni  by  the  mmOmx. 

■  A  promue  Ii  an  act;  but  to  pievcnt  pooilble  mbappwbfadan  it  tMaM  opedleat 
to  wU  the  woid  "pnx&iK"  !■  tha  AMtjnttinn^ 
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isor.  m.  Perfonnance  of  a  pre-existiiig  coatractuat  duty  to  the 
promisor  himself. 

Before  discussing  these  cases,  however,  it  is  important  to  em- 
phasize the  fact  that  a  promise,  though  given  for  an  abundant 
consideration,  may  yet  be  unenforceable.  This  is  true  whether 
detriment  be  taken  in  the  wider  or  the  narrower  sense  of  the  word. 
An  illustration  will  make  this  clear.  An  unscrupulous  friend  of 
the  defendant  in  a  criminal  trial  promises  a  juror  a  certain  amoimt 
of  money  in  consideration  of  his  voting  to  the  end  for  acquit^. 
The  juror  does  so  vote.  Here  we  have  a  promise  for  what  is  un- 
questionably a  detriment)  to  the  promisee.  But  obviously  the  juror 
has  no  legal  remedy  on  his  bargain.  He  will  fail,  however,  not 
because  he  has  given  no  consideration  for  the  promise,  but  because 
public  policy  forbids  the  enforcement  of  so  vicious  a  l^i^ain. 
This  distinction  is  brought  out  pointedly  in  several  cases  where  the 
act  forming  the  consideration  for  the  promise  was  a  tort.  The 
promisee  in  these  cases  was  a  sheriff  who,  acting  upon  a  creditor's 
promise  of  indemnity,  seized  goods  which  he  had  no  ri^t  to  seize. 
In  all  of  them  he  was  made  to  pay  damages  to  the  person  injured, 
and  in  all  of  than,  having  acted  in  good  faith,  he  was  allowed  to 
recover  on  the  contract  of  indemnity.'  Had  he  known  that  he  was 
committing  a  tort,  he  would  unquestionably  have  failed  to  get 
reunbursement  from  the  creditor.  The  consideration,  however, 
would  have  been  precisely  the  same  in  both  cases.  But  the  public 
policy  was  on  his  side  in  the  one  case  and  would  be  against  him  in 
the  other. 

As  public  policy  may  destroy  the  value  of  a  contract  where  the 
consideration  is  an  act,  so  it  may  have  the  same  effect  where  the 

'  Arundel  *.  Gardiner,  Cro.  Jac.  65a;  Elliston  *.  Benyman,  15  Q,  B.  105;  Robert- 
■OD  V.  Broadfoot,  ii  Up.  Can.  Q.  B.  407.  In  Fletcher  v.  Haicot,  Winch,  48,  Hutt.  55 
S.  C,  an  ionkeeper,  at  the  request  of  an  o&ctr  and  t^MD  the  latter's  promise  oi  bdem- 
nity,  kq>t  in  custody  at  his  inn  for  a  day  and  a  night  a  man  whom  the  officer  had  ar- 
leited.  It  turned  out  that  the  priBonei  had  been  wTongfuIly  taken  by  the  officer,  and 
the  innkeeper,  having  been  compelled  to  pay  damagea  for  the  false  imprisomnent  in  his 
inn,  recovered  judgment  against  the  ofGcer  on  hii  promise,  because,  as  Hobast,  C.  J., 
and  HtTTTON  and  Winch,  JJ.,  said;  "Be  the  inqirisonment  lawful  or  unlawful,  he  (the 
Innkeeper)  might  not  take  notice  of  that.  As  if  T  request  another  man  to  enter  into 
another  man's  ground  and  in  my  name  to  drive  out  the  beasts  and  impound  them  and 
promise  to  save  him  harmless,  this  is  a  good  assumpsit,  and  yet  the  act  is  tortious; 
but  by  HuTTON,  where  the  act  appears  In  itself  to  be  unlawful,  there  it  is  otherwise,  as 
If  I  request  you  to  beat  another  and  promise  to  save  you  liaimless,  this  assumpsit  is 
not  good,  for  the  act  appean  in  itself  to  be  unlawfuL" 
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consideration  is  a  forbearance.  One  who  is  induced  to  refrain 
from  a  contemplated  murder  or  other  crime  by  the  promise  of 
money,  renounces  his  freedom  of  action  and  gives  the  promisor 
precisely  what  he  wanted  in  return  for  his  promise.  There  is, 
therefore,  a  bargain.  But  it  is  obviously  against  the  public  good 
to  permit  one  to  obtain  a  right  of  action  solely  as  a  reward  for 
abstaining  from  the  commission  of  a  crime.  The  same  reasoning 
is  applicable  to  cases  where  the  promisee  is  induced  to  refrain 
from  grossly  immoral  though  not  criminal  acts,  or  vrbete  he  for- 
bears, in  return  for  a  promise,  to  commit  what  he  knows  to  be  a 
tort.'  In  all  these  cases  of  forbearance  just  mentioned,  those  who 
interpret  detriment  in  the  restricted  sense  would  say  that  the 
forbearance  was  legally  due  from  the  promisee  independently  of 
the  pnnnise,  and  that  the  promisee  must  fail  because  there  was  no 
con^eration  for  the  promise.  But  inasmuch  as  the  same  result 
is  reached  whether  it  be  said  that  the  forbearance  is  no  considera- 
tion, or  that  the  forbearancx  is  a  consideration  but  the  bargain 
inoperative  on  grounds  of  public  policy,  we  need  not  consider 
these  cases  further,  Btlt  pass  at  once  to  those  instances  where  t^ie 
decision  must  vary  accordingly  as  one  or  the  other  of  the  two 
theories  of  detriment  is  adopted. 

I.  Forbearance  to  prosecute  a  groundless  claim. 

A  line  of  decisions  *  extending  over  nearly  three  centuries  seemed 
to  have  established  firmly  in  our  law  the  doctrine  that  forbearance 
to  sue  iqmn  an  unfounded  claim  would  never  support  a  promise 
given  therefor;  that  the  promisee's  belief  in  the  validity  of  his  claim 
as  well  as  the  fact  that  the  claim  was  fairly  doubtful  in  law  or  fact 
were  alike  irrelevant  circumstances.  There  is  surely  no  objection 
on  the  score  of  public  policy  to  the  enforcement  of  a  promise  ob- 
tained by  a  promisee  in  return  for  his  forbearance  to  sue  upon  a 

1  Cowpcz  >.  Green,  7  M.  &  W.  633;  Cochnute  *.  Wilis,  34  Beav.  359;  McCokb 
t.  Price,  la  Al*.  7S3i  Worthen  ■,  Ttonq»on,  S4  Ark.  151;  BniWm  ».  Wooton,  15 
Ga.  570;  Smith  f.  BnifC,  js  lud.  413;  Botkin  t.  Livingston,  ai  Eas.  133;  Wendover 
«.  Pntt,  121  Mo.  373;  Swaggkrd  «.  Hancock,  35  Mo.  Ap.  596;  Crosby  s.  Wood,  6 
N.  Y.369;  Tolhunt  p.  Powecs,  133  N.Y.  460;  ClevtJand  a.  Lenie,  37  Oh.  St.  383. 
But  ice  CMitra  Fool  t.  ClipsoD,  Sht^.  Faithful  Counsellor,  3d  ed.,  131. 

'  LordGniy'sCa«C>s66),  iRoU.Abr.  38,  iJ.  S7i  Stonee.  Wythipool(is88),Cro. 
El.  136;  Tooley  >.  Wbtdliain  (1590),  Cro.  El.  ao6;  Smith  1.  Jones  (i6ro),  Yelv.  1S4; 
Rosyer  *.  Langdale  (1650),  Sty.  34S;  Hunt  a.  Swahi  ((665),  T.  Ray.  137;  Barber  *. 
Fox  (1670),  »  Wnu.  Sannd.  136;  Loyd  i.  Lee  (tjiB),  i  Sua.  94;  Jones  c.  Ashbuin- 
hain  (1804),  4  Eart,  455;  Edwards  >.  Baugk  (1843),  n  M.  &  W.  641. 
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fairly  doubtful  or  a  bona  fide  daim.  It  follows,  therefore,  tliAt  the 
Ime  oi  decisions  just  mentiooed  can  be  supported  only  on  the  theory 
that  forbearance  to  prosecute  an  invalid  claim  is  not  a  detiimmt. 
And  the  cases  were  in  fact  decided  upon  this  principle.  This  view 
is  clearly  stated  by  Tindal,  C.  J.,  in  Wade  v.  Simeon:  ^  "Detrimen- 
tal to  the  plaintiff  it  [forbearance]  cannot  be  if  he  has  no  cause  of 
action;  and  beneficial  to  the  defendant  it  cannot  be,  for,  in  contem- 
plation of  law,  the  defuise  upon  such  an  admitted  state  of  facts 
must  be  successful,  and  the  defendant  will  recover  costs;  which 
must  be  assumed  to  be  a  full  ccmipensation  for  all  k^  damage  he 
may  sust^n," 

But  this  seemingly  inveterate  doctrine  has  beat  overruled. 
Since  the  case  of  Longridge  v.  Dorville,*  decided  in  iSat,  it  has 
been  generally  agreed  that  fotbeaiance  to  enforce  a  claim  that 
might  reasonably  be  thought  doubtful  will  support  a  promise,  al- 
though the  claim  be  really  invalid.'  In  Callisher  v.  Biachoffsheim  * 
it  was  d^oded  in  accordance  with  opinions  expressed  in  Qodk  v. 
Wri^t,'  that  a  promise  in  consideration  of  forbearance  of  an  in- 
valid claim  was  binding  unless  the  daim  was  made  mala  fid*.  Tliis 
decision,  though  ciitidsed  by  Bkett,  L.  J.,  in  Ex  parte  Banner,*  has 
been  iqiproved  and  followed  in  subsequent  cases.'  The  late  Eng- 
lish cases  have  been  cited  with  E^roval  in  sevend  recent  American 
cases.*  Tlie  modem  F.nglkh  rule  accords  so  well  with  the  views  of 
business  men,  that  it  can  hardly  fail  of  general  adoption  in  this 
country.* 

I  3  C.  6. 548, 564.   See  the  tiaOu  statemeat  by  Mavix,  J.,  pige  $66. 
»  S  B.  fc  Aid.  117. 

*  Eccnan  *.  Handler,  a  D.  J.  ft  S.  183;  Wilby  1.  Elgee,  L.  R.  lo  C.  P.  497.  Uany 
AmuicMi  dedsioDS  to  tlie  nine  cScct  ue  dtcd  in  Professor  Williston's  note  to  i  Para. 
Coat,  Stli  ed.,  45S. 

*  L.  R.  s  Q-  B.  449.  •  I  B.  &  S.  559-  •  17  d.  D.  480, 490. 

*  Ockford  t.  BareUi,  as  L.  T.  Rq>.  504;  Eingsfoid  f.  Qxenden,  7  Hmea  L.  R.  13, 
565  (C.  A.);  MOca  f.  New  Zealand  Co.,  3a  Ch.  Div.  a66. 

*  pRMit  t.  Pittafidd  District,  154  Han.  450;  Giandii^  f.  Gnndin,  49  N.  J.  L. 
508;  Rne  f.  Uein,  43  N.  J.  Eq.  377;  Wabl  *.  Bamtim,  ti6  N.  Y.  87;  Hewett  f. 
Cuiriei,  63  Wis.  386. 

*  Tbt  Icthwiag  cases  in  addititm  to  those  already  dtcd,  tmpport  the  doctrine  of 
Calllsher  r.  Bisdioflsheini.  Union  Bank  i.  Gcajy,  5  Pet  99;  Warm  t.  Mimioe,  30  Ga. 
630;  Hsyes>.Mags.Co.,iisIll-6i6,  6391  Oitnnder*. Scott,  161  lU.  339;  Lettoat. 
Andenon,  99  Mich.  347,  348;  Hanaonv.  Garr,  63Minn.  94;  I^Ioiior  DiBnsio,ai  R. 
Laos.  ThereareafewrecentdedsionstotbecDntTaiy:  Sndtaer*.Bea<ly,i3l&diana 
Ap.  567;  Peterson  v.  Bieitag,  83  Iowa,  41S,  411,  413;  Emmittsburg  e.  Donoghue,  67 
Md.  383.   Other  earlier  dedsicuu  nill  be  found  in  i  Para.  Cont,  8th  ed.,  458  n. 
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In  the  light  of  this  change  in  the  Uw  it  can  no  longer  be  main- 
tained that  forbearance  to  prosecute  a  groundless  d^m  is  not  a 
detriment  And  as  the  validity  of  a  promise  given  for  such  for- 
bearance dq>ends  vipoa  the  good  faith  of  the  promisee,  that  is, 
t^n  public  policy,  the  forbearance  cases  support  the  writer's  view 
that  consideration  is  any  act  or  forbearance  by  one  person  given 
ia  exchange  for  the  prcsnise  of  another. 

n.  Ferfonnance  of  a  pre-existing  contractual  ^  duty  to  a  person 
other  than  the  promisor. 

As  eaity  as  1616  it  was  decided  in  3agge  c.  Slade,*  that  an  action 
would  lie  upon  a  prranise,  the  only  con^deration  for  which  was  the 
performance  of  a  prior  amtxact  with  a  third  person. 

A  bond  executed  by  a  principal  and  by  A.  and  B.  as  sureties 
betog  forfeited,  B.  requested  A.  to  pay  the  whole  debt  to  the  obligee 
promising  to  pay  him  a  mcaety.  A.  paid  accordingly  and  brought 
assumpsit  against  B.  for  reusing  to  keep  his  promise.  It  was 
objected  that  there  was  no  consideration  for  the  promise,  since  A. 
was  abeady  bound  to  the  obligee  for  the  full  amount  of  the  bond. 
But  the  court  gave  judgmoit  for  A.,  Coee,  C.  J.,  sajdng:  "I  have 
never  seen  it  otherwise  but  when  (me  draws  money  from  another, 
that  this  should  be  a  good  conddeiation  to  raise  a  promise."  In 
considering  this  case  it  should  be  remembered  that  in  the  absence 
of  an  express  contract  there  was  at  this  time  no  right  of  contribu- 
tion for  a  surety  either  at  law  or  in  equity.'  Moore  d.  Bray  *  was 
a  amilar  case,  decided  in  the  same  way,  in  1633.  An  anonymous 
case  of  1631  is  thus  reported  in  Sheiq)ard's  Action  on  the  Case:' 

■  Fiomiaes  given  in  coniideratlwi  of  tlie  perf<CTWiicc  of  oEGcaal  dutiea,  or  duties  to 
tfwputdic,«ieiioteii(Mcesb1e.  Public  piJicy,i«tIiei  than  the  abcence  of  coDsidentkiii, 
ftbtubnutted.ifl  die  wundieuon  for  denying  ft  ti^t  of  action  on  such  promises.  But, 
the  lault  bdng  the  same  on  either  view,  they  fall  without  the  scope  of  this  article. 
Tlie  authorities  are  well  coUected  in  the  note  to  i  Paisons,  Coat,  8th  ed.,  452.  See 
■IsoWillisr.PecUuun,  I  Br.  ft  B.  515  (duty  of  witness  to  attend  court);  Crowhurst*. 
Laverack,  8  Ex.  108  (duty  of  mother  to  su[qKiTt  ill^tiniate  child);  Edth  s.  Miles,  39 
Miss.  44>  (dutyof  ward  to  obey  guardian),  and  e^>edaUy  Leake,  Cont.,  id  ed.,  99. 

*  3  Bulst.  163, 1  lUdL  R.  354,  s.  c 

■  In  Wwmleigbton  >.  Hunter  (1613),  Godb.  143,  a  surety  having  exhibited  an  Eng- 
liah  bill  in  the  Court  of  Requests  praying  for  CMitributiott,  the  Common  Pleas  granted 
a  pri^bition,  saying:  "If  tne  surety  should  have  CMitributioa  against  the  other,  it 
would  be  a  great  cause  ot  suits." 

•  r  A^n.  Aix.  310,  pL  31;  but  Me  WestUe  *.  Cocbyne  (1631),  1  VIn.  Ahr.  313,  pL 
36,  mhAfs. 

■  id  cd.,  iss-tsfi. 
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"  If  A.  owe  to  B.  twaity  pounds  and  C.  say  to  A.  pay  him  his  twenty 
pounds  aod  I  will  pay  it  to  you  again,  this  is  a  good  consideration 
and  promise.    Adjudged."  ^ 

These  early  precedents  seem  to  have  been  forgotten.  But  the 
question  involved  in  them  arose  in  the  Common  Pleas  in  i860,  in  the 
Exchequer  in  1861,  and  in  the  Queen's  Bench  in  1866;  and  in  all 
three  cases  the  plaintiS  was  successful.'  One  may  safely  assert, 
therefore,  that  by  the  law  of  England  the  performance  of  a  con- 
tract with  a  third  party  is  a  consideration  for  a  promise.  It  is 
obviously  imposable  to  reconcile  this  rule  of  law  with  the  restricted 
interpretation  of  detriment  as  an  act  or  forbearance  other  than  the 
fulfilment  of  a  legal  duty.*  But  here  again  all  difficulty  disappears 
if  we  take  detriment  in  the  wider  sense  of  any  change  of  position, 
that  is,  any  act  or  forbearance  given  in  exchange  for  a  promise. 

It  must  be  conceded  that  in  this  country  a  majority  of  the  deci- 
sions and  dicta  are  opposed  to  the  doctrine  of  Shadwell  r.  Shadwell, 
Scotson  V.  Pe^,  and  Chichester  v.  Cobb.*  But  in  most  of  them  the 
•RiiglUh  cases  were  not  brought  to  the  attention  of  the  court.  And 
it  is  certainly  a  significant  fact  that  the  latest  decisions  show  a  ^ 
marked  tendency  towards  the  English  rule."'  The  decision  of  tiie/ 
Massachusetts  court  is  all  the  more  valuable  because  given  in  the 

'  Shepp.  Faithful  Gtunselor,  (ad  ed.)  131. 

>  ShadweU*.Sb»lweU,9C.B.N.s.i5!);  Sootson*.Pegg,6H.&N.  195^  Ouchester 
•.  Cobb,  14  L.  T.  Rq>.  433.  See  also  Skeete  t.  Silverburg,  11  Times  L.  R.  491.  But 
see  dtcto  to  the  contrary  in  JoDcs  >.  Waitc,  5  Bing.  N.  C.  341. 

*  The  cases  on  tbti  pwnt  have  proved  very  tioubleaome  to  text-wiiten.  Anaon, 
Cont.,  8th  ed.,  91,  91;  Pollock,  Coot.,  6th  ed.,  175-177;  Langdell,  Summaiy  of 
CtHit.,  {  54. 

'  JolmBon  *.  Seller,  33  AIa.  3G3  {tembU);  Havana  Co.  v.  Aahunt,  148  HI.  115,  136 
{teeibU);  Peetman  *.  Peetman,  4  Ind.  6ia;  Ford  v.  Gamer,  15  Ind.  19S;  Reynolds  *. 
Nugent,  aj  Ind.  318;  Kiteiwur  v.  Andrews,  4a  Ind.  7;  Harris  p.  Cassady,  107  Ind. 
156;  Beaver >.  Fulp,  136  lad.  593;  Schulerr.  Myton,  48  Kan.  sSij  HoUoway  *.  Rudy 
(Ky.  1901),  60  S.  W.  650;  Putnam  *.  Woodberry,  68  Me.  58;  Gordon  v.  Gordon 
S6N.  H.  170,  173  (sembU);  Eckei  *.  McAllister,  45  Md.  390;  54  Md.  362,5.  c; 
Vanderbilt  *.  Schreyer,  gi  N.  Y.  391;  Robinson  >.  Jewett,  116  N.  Y.  40;  Aretid  •. 
Smith,  151  N.  V.  501;  Allen  «.  Turck,  8  N.  Y.  App.  Div.  50;  Hanks  s.  Barron,  95 
Tenn,  175;   Davenpcvt  ».  Congr^ational  Sodety,  33  Wis.  387. 

■  Champlain  Co.  t.  O'Brien,  117  Fed.  R.  171;  Humes  s.  Decatur  Co.,  98  AU. 
461,  473  (imilc);  Donnelly  t.  Newfoold,  94  Md.  330;  Abbott  r.  Doane,  '163  Mass. 
433;  Monnahan  t.  Judd,  165  Mass.  93,  100  [temik);  Wilhelm  *.  Yobs,  118  Mich. 
106,  76  N.  W.  Rep.  308  (saiMe);  Day  «.  Gardner,  4a  N.  J.  Eq.  199,  303  (stmiU); 
Bradley  t.  Glenmary  Co.,  64  N.  J.  Eq.  77,  53  At.  R.  49;  Green  ».  Eelley,  64  Vt. 
309;  see  also  Grant  *.  Dulutb  Co.,  6[  Minn.  395, 398. 
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light  of  the  authorities  on  both  sides  of  the  question.  It  would 
not  be  suipristng,  if  ultimately  a  (»iisideiable  majority  of  the  Amer- 
ican courts,  not  already  fettered  by  their  own  precedents,  should 
adopt  the  Fnglinh  and  Massachusetts  rule,  which  has  the  great 
merit  of  not  hampering,  by  a  technicality,  freedom  of  contract. 

m.  Ferfonnance  of  a  pre-existing  contractual  duty  to  the  pr(»n- 
isor  himself. 

Ibe  question,  irtiether  a  promise  is  enforceable  vriiere  the  prom- 
isor gets  for  it  only  what  the  promisee  was  already  bound  by  con- 
tract to  give  him,  has  generally  arisen  in  cases  vrhae  a  part  of  the 
amount  due  has  been  given  and  received  in  satisfaction  of  a  debt. 
The  ruling  of  the  courts  is  well-nigh  universal  that,  notwithstand- 
ing the  partial  payment  upon  such  teims,  the  creditor  may  recover 
the  rest  of  the  debt  As  the  rule  is  commonly  expressed,  the  pay- 
ment of  a  part  of  a  debt  cannot  be  a  satisfaction  of  the  whole.  And 
the  rule  is  commonly  thought  to  be  a  coroUaiy  of  the  doctrine  of 
con^deratioQ.  But  this  is  a  total  misconception.  The  rule  is  older 
than  the  doctrine  of  consideration  and  is  singly  the  survival  of  a 
tut  of  formal  It^c  of  the  mediaeval  lawyers. 

Tlie  earliest  ailusicm  to  the  effect  of  a  partial  payment  in  satisfac^ 
tion  of  a  debt  that  the  wnttx  has  found  is  the  remaii  of  Danvebs, 
J.,  in  145s;'  and  be,  strange  to  say,  thou^t  the  part  payment 
should  be  effective:  "Where  one  has  quid  pro  quo,  there  it  shall 
be  adjudged  a  satisfaction.  As  if  one  be  indebted  to  me  in  40 
pounds  and  I  take  from  him  tad.  in  satisfaction  of  the  40  pounds, 
in  this  case  I  shall  be  barred  (A  the  remainder."  Forty  years  later,* 
FiNXUX,  J.,  e^ressed  a  similar  opinion.  "I  think  there  is  no  dif- 
ference between  accord  and  satisfaction  in  money  and  in  a  horse. 
For  notwithstanding  the  sum  is  less  t^an  that  in  demand,  still 
wbtu  the  creditor  has  received  it  by  his  own  agreemrat  it  is  aa 
good  a  satisfaction  to  him  as  anything  else."  But  Brian,  C.  J., 
said  in  the  same  case;  "The  action  b  brought  for  30  pounds  and 
the  concord  is  that  he  shall  pay  only  10  pounds  which  spears  to  be 
no  satisfaction  for  so  pounds.  For  payment  of  10  pounds  cannot 
be  payment  of  20  pounds.  But  if  it  were  a  horse,  which  horse  is 
paid  according  to  the  concord,  that  is  a  good  satisfaction;  for  it 
does  not  appeal  whether  the  horse  is  worth  more  or  less  than  the 
sum  in  demand.   And  notwithstanding  the  horse  may  be  worth  only 

*  Y.  B.  33  Hm.  VL  L  48,  A,  id.  3a.  ■  Y.  B.  10  Heo.  VIL  t  4.  pL  4. 
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a  penny,  that  is  not  material,  for  it  b  not  ^ipar^it"  Feridns  In  his 
Profitable  Book,'  first  published  in  1532,  agreed  with  Danveks  and 
FiNEUx:  "If  a  man  be  bounden  in  100  pounds  to  pay  100  marks 
unto  the  obligee,  and  the  obligee  acc^t  of  10  pounds  of  the  obligor 
in  satisfaction  of  100  marks,  it  is  a  good  perfonaance  of  the  con- 
dition; and  yet  some  have  said  the  contrary,  because  10  pounds 
cannot  be  satisfaction  of  100  marks.  But  that  is  not  material  in 
his  case  because  the  obligee  is  content  thoewith."  But  tliis  pro- 
test was  powerless  against  the  logic  of  Bkun.  In  1561  all  the 
judges  agreed  that  "  the  payment  of  so  pounds  cannot  be  a  satis- 
faction for  100  pounds."  *  In  1603  came  Coke's  celdsiated  dictum 
in  Pinnel's  case:*  "Resolved  by  the  whole  Court  that  payment  of 
a  lesser  sum  on  the  day  in  satisfaction  of  a  greater  cannot  be  any 
satisfaction  for  the  whole,  because  it  a|^>eais  to  the  judges  that  by 
no  possibility  a  lesser  sum  can  be  a  satisfaction  to  the  i^aintiff  for 
a  greater  sum;  but  the  gift  of  a  horse,  haiA,  <x  robe,  etc,  in  sat- 
isfaction is  good.  For  it  shall  be  intended  that  a  horse,  hawk,  ot 
robe  mi^t  be  more  baiefidal  to  the  pliuntiff  than  the  mon^,  in 
respect  of  some  circumstance,  or  otherwise  the  plaintiff  would  not 
have  accepted  of  it  in  satisfaction.  But  when  the  whole  sum  is 
due,  by  no  intendment  the  acceptance  of  a  parcel  can  be  a  satisfac* 
tion  to  the  plaiatiS."  *  The  same  reasoning  occurs  in  the  Com~ 
mentary  on  Littleton:'  "because  it  is  apparent  that  a  lesser  sum 
of  money  cannot  be  a  satisfaction  of  a  greater." 

As  the  learned  reader  will  have  observed,  there  is  no  allusion  in 
any  <rf  these  remarks  of  the  judges  to  the  consideratum  for  an 
assun^t  The  word  consideration,  in  its  modem  sense,  was 
unknown  to  Bkian,  and  the  action  of  assumpsit  itsdf  was,  in  his 
day,  in  the  embryonic  stage.  To  his  mind  whether  10  pounds 
could  be  a  satisfaction  of  20  pounds  was  a  question  of  smple  arith- 
metic which  admitted  of  tmly  one  answer.  Ten  cannot  be  twenty, 
the  part  cannot  be  the  iriiole.    Coke  was  presmnably  familiar  with 

*  F.  141  of  edition  of  1545;  I  749  of  editioD  of  1757. 

*  Note,  D*l.  4Q,  pL  13.  To  the  ume  effect  Anon.  (15S8},  4  Leon,  fli,  pL  173,  "/cr 
curiam,  s  pounda  cannot  be  a  satisfaction  for  10  pounds." 

'  5  Rq).  117  8;  Moo.  677,  pi,  913,  s,  C. 

*  In  the  report  of  tlte  ssme  cue  in  Mocve  It  Is  said:  "Bat  payment  of  put  at  the 
day  and  pUce  cannot  be,  tlwugh  accqited,  satisfactloB  of  tlw  whcrfe  of  the  same  kind." 
See  also  Goring  *.  G<»ing  (1603},  Ydv.  11. 
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BszAif's  statement.  At  all  events  he  reasoned  m  precisely  the  same 
axiomatic  way:  "It  appears  to  the  judges  that  by  no  possibility  a 
lesser  sum  can  be  a  satisfaction  for  a  greater."  It  is  sufficiently 
obvious  from  the  similarity  of  the  language  of  Coke  and  Brian  that 
it  never  occurred  to  the  fonner  that  the  resolution  in  Pinnel's 
case  was  based  iqtcm  any  doctrine  of  consideration.  But,  fortu- 
nately, Coke's  opinion  is  not  a  mere  matter  of  inference.  We 
have  his  own  explicit  statement,  discriminating  in  the  sharpest  way 
between  the  operation  of  part  payment  as  a  satisfaction  and  as  a 
consideration.  In  Bagge  r.  Slade '  he  said:  "If  a  man  be  botmd 
to  another  by  a  bill  in  1000  pounds  and  he  pays  unto  him  500 
pounds  in  discharge  <^  this  bill,  the  which  he  -accepts  of  accordingly, 
and  doth  i^x)n  this  assume  and  promise  to  deliver  up  unto  him  his 
said  bill  of  1000  poimds,  this  500  pounds  is  no  satisfaction  of  the 
1000  pounds,  but  yet  this  is  good  and  sufficient  to  make  a  good 
promise  and  tqx>n  a  good  consideration  because  he  has  paid  money, 
500  pounds,  and  he  hath  no  remedy  for  this  again."  In  1639 
the  obligor  recovered  judgment  upon  a  pr<Hnise  like  that  in  the 
case  put  by  Coke,  the  court  saying:  "For  though  l^aDy,  after 
the  obligation  is  forfeited,  30  pounds  can  be  no  satisfaction  for  60 
pounds,  yet  to  have  the  money  in  his  hands  without  siut  is  a  good 
consideiatioQ  to  mamtain  this  acticHi  upon  the  promise."  *  There 
are  several  other  cases  where  paymwit  of  part  of  what  was  due 
was  adjudged  a  sufficient  consideration  to  suf^rt  a  promise  to 
deliver  up  the  obligation.'  There  are  also  cases  in  which  payment 
of  the  whole  was  deemed  a  a>nsideration  for  a  similar  pr<Hnise.* 

'  3  Btibt.  163, 1  Roll.  R.  554,  }enk.  Cent.  Cas.  514.  pl-  38,  Huv.  Ma.  R.  teiiq>.  14 
Jame.  I.,  a,  s.  c 

*  R&wlins».  Lockcy  (1639),  i  Yin.  Abr.  308,  pi.  a4. 

■  Reywddi  f .  nnhowe  (1595),  Cro.  El.  419,  i  RolL  Abr.  38,  pl.  54,  Moo.  411,  s.  c; 
"BecAuae  q>e«dy  payment  excuws  and  iHcventa  kbour  and  expenie  of  luit"  ;  Anon. 
(1598).  I  RoU.  Abr.  37,  pi.  S3,  pa  Popeav,  C.  J.  Johnson  f .  Astill  (i6£7),  i  Lev.  198, 
a  Keb.  155,  S.  C.  :  "By  the  Court.  Payment  without  suit  or  trouble  of  that  which  ii 
dueiiagoodconsideiation."  See  also  the  opinicm  of  Littlkdaue,  J.,  to  the  BBme  cfiect 
in  Wilkuum  >.  Byera,  i  A.  &  E.  106. 

*  Cook  V.  Huet  (1581),  i  Leoa.  338,  pl,  317  (dted),  Cm.  El.  194  (dt<d),  e.  a;  Anon., 
BuU.  loi  (dted);  Flight  *.  Cnuden  (1635),  Cro.  Car.  8,  Butt.  76.  a.  c:  "It  is  cod- 
nderation  suSdent  to  have  It  paid  without  suit  <»  trouble."  Anon.  (1675),  i  Vent. 
358;  "Payment of adebt without ndtfsagoodoonsdention." 

Dixon  t.  Adams  (1596},  Cro.  El.  53S,  Moo.  7101  s-  c.>  <■  eftra,  bat,  so  far  aa  the 
miter  haa  discovered.  Is  the  only  rqxirted  En^h  dedsion,  prior  to  Foakes  v. 
BecT,  in  whidi  the  plainti£F  failed  in  an  action  upon  a  promise  given  in  coaildK»- 
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In  Morris  v.  Badger  >  it  was  decided,  in  1621,  that  payment  by  a 
surety  would  support  a  promise  by  the  credit(»  to  sue  the  prin- 
cipal and  hold  the  amount  recovered  for  the  ben^t  of  the  surety. 
In  Hubbard  s.  Farrer,*  decided  in  1635,  a  promise  by  an  obligee,  in 
consideration  of  payment  of  less  than  the  amount  due  by  the  [»in- 
dpal  obligor,  not  to  sue  the  surety,  was  held  to  be  a  valid  ccmtiact, 
"for  it  is  a  good  conwleration  for  the  obligee  to  have  money  in  his 
purse,  it  being  before  only  a  chose  in  actitML" 

The  subsequmt  history  of  the  medieval  doctrine,  that  a  partial 
payment  of  a  debt  cannot  be  a  satisfaction  of  the  whole  amount 
due,  although  so  mtended  by  the  parties,  is  soon  told.  In  Cumber 
t.  Wane,'  in  1721,  the  defendant  pleaded  to  an  action  of  indAUaha 
assumpsit  that  his  own  negotiable  note  for  five  pounds  had  been 
given  and  received  in  satisfaction  of  the  debt.  The  plaintiff  ob- 
jected that  the  plea  was  ill,  "  it  aiqieaiing  that  the  note  for  5  pounds 
could  not  be  a  satisfaction  for  15  pounds.  .  .  .  Even  the  actual 
payment  of  $  pounds  would  not  do,  because  it  is  a  less  sum.  Much 
less  shall  a  note  payable  at  a  future  day."  This  argument  pre- 
vailed. Pbait,  C.  J.,  said:  "We  are  all  <^  qnuion  that  the  idea 
is  not  good.  ...  If  5  pounds  be  (as  is  admitted)  no  satisfactifHi 
for  15  potmds,  why  is  a  simple  contract  to  pay  5  pounds  a  satis- 
foction  for  another  simple  contract  for  three  times  the  value?" 
The  next  judicial  allusion  to  the  doctrine  f^^iears  to  be  a  dtctum  of 
BuLLER,  J.,  in  1798:  "Whether  an  agreemoit  by  parol  to  accept 
a  smaller  sum  in  satisfaction  c^  a  larger  can  be  pleaded  or  not  I 
do  not  know.  It  was  formerly  considered  that  it  could  not,  and 
was  so  decided  in  Coke.  I  think,  however,  there  are  some  late 
cases  to  the  contrary,  and  one  in  particular  in  LosD  Mans- 
field's  time,  who  said  that,  if  a  party  chose  to  take  a  smaller  sum, 
why  should  he  not  do  it?  There  may  be  circumstances  under 
which  such  an  agreement  might  not  only  be  fair,  but  advanta- 
geous." *   But  this  didum  has  had  no  effect.    Six  years  later  the  old 

tlcm  of  the  payment  of  moner  due.  There  *re  dieta  to  the  Nine  effect  fa)  Ridiardi 
*.  Baitlett  (1581),  I  LecHi.  ig;  Greenleof  ?.  Bwkez  (1596),  Cm.  £3.  193- 

1  Palm.  168;  HftTV.  Ht.  Rtp.  Temp,  a-a  James  L,  t.  iSi,  pL  6,  s.  c 

»  I  Vin.  Ab».  306,  jA,  17. 

■  I  Stn.  416.  Cimthcr  ■.  Wine,  thoo^  deariy  comiiig  within  the  teMcmfaig  at 
BiuKuidCoEe  (leeklMGeuigv.SinuDe,  I  Lutw.  464,466),  uxlkpfooved  in  Fltdif. 
SuttoQ,  s  Eut,  330,  333,  end  ThMtu*  «.  Heftthom,  1  B.  ft  C.  477, 481,  wi*  ovenuled 
fa)  Sbtee  v.  Tt^,  15  If.  ft  W.  33.  *  Stoci  *.  Hawion,  i  B.  ft  P.  186,  390. 
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rule  was  reasserted  in  Fitch  v.  Sutton.'  Jjqxd  Ellenborough,  una- 
w&ie  of  the  true  origin  of  the  rule  and  unacquainted  with  Bagge 
V.  Slade  and  the  kindred  cases  of  the  seventeenth  centuiy,  put  for- 
ward the  novel  view  that  the  rule  was  based  upon  the  doctrine  of 
consideration.  "There  must  be  some  consideration  for  the  relin- 
quishment of  the  residue;  something  a>llateraJ,  to  shew  a  possi- 
bility of  benefit  to  the  party  relinquishing  his  further  claim,  other- 
wise the  agreement  is  nudum  pactum."  This  statement  by  Lord 
EiXENBOROUGE,  false  ^oss  though  it  be,  has  been  generally  fol- 
lowed by  the  courts,  and  is  responsible  for  the  greater  part  of  the 
objectiooabte  {plications  of  the  doctrine  of  consideration,  whereby 
the  reasonable  expectations  of  business  men  have  been  disappointed. 

But  notwithstanding  its  general  acceptance,  this  doctrine  of 
Lord  Ellenborough  has  met  with  almost  unparalleled  animadver- 
sion at  the  hands  of  the  judges  who  have  applied  it.' 

The  law  has  been  changed  by  statute  in  India,*  and  in  at  least 
ten  of  OUT  States.*   In  one  State,  Mississippi,  the  rule  was  abolished 

'  S  Ewt,  230. 

*  A  creditor  "nught  t&ke  ft  h<xse  or  a  cuiaiy  or  ■  tomtit.  If  he  choK,  and  tliat  waa 
accord  and  utuCsctioii;  but  by  a  most  eztraoidfaiaiy  peculisrity  of  the  English  Com- 
BlonLaw,  he  could  not  take  19).  M.ia  the  pound;  ihaXwas  nudum  pacbim.  .  .  .  That 
was  one  of  the  mysteries  of  the  F-ngltth  Conunon  Law."  Pei  Jessm.,  M.  R.,  in  Coul- 
deiy  «.  Bartium,  ig  Ch.  D.  394,  399.  "This  rule,  which  obviously  may  be  urged  ia 
violatiou  of  good  faith,  is  not  to  be  extended  beymid  its  piedse  import."  Per  Dewzt, 
J.,  in  Biodcs  •.  White,  9  Uet  283,  1S5.  "The  lule  is  technical  and  not  very  weU 
supported  by  reason."  Per  Nelson,  J.,  in  14  Wend.  116,  iig.  "The  rule  is  evidently 
distasteful  to  the  courts,  and  they  have  always  been  anxious  to  escape  it  by  nice  dis- 
tinctions." Par  aviam  in  Smith  f.  Ballou,  i  R.  I.  496.  "A  doctrine  utterly  absutd, 
and  standing,  na  it  confessedly  does,  in  humiliating  contrast  to  the  conunon  sense  of 
mankind."  Per  Mumo,  J.,  11  Rich.  135,  139.  "Several  courts  seem  to  have  given 
assent  to  the  rule  with  reluctance,  and  condemned  the  raaaming  which  supports  it." 
Bkck,  C.  J.jinWoikav.  Heiahey,  35lowa,  340, 341.  "This  rule  being  highly  technical 
In  its  character,  aeemingjy  unjust,  and  often  oppressive  in  its  operation."  Per  Him- 
tON,  J.,  in  Symme  t.  Goodrich,  So  Va.  303, 304.  "The  history  of  judicial  decisions  has 
■hewn  a  constant  e&ort  to  escape  from  its  absurdity  and  injustice.  ...  A  moment's 
Bttentioa  to  the  cases  taken  out  of  the  rule  will  show  that  there  ia  nothing  of  principle 
kftin  the  rule  itself."  Per  Rammeit,  J.,  in  Harper  v.  Graham,  30  Ohio,  loj,  113-118. 
"  The  courts,  whQe  so  ruling,  have  rarely  failed,  upon  any  recurrence  of  the  question,  to 
critidse  and  condemn  its  reasmableness,  justice,  faimeas,  or  honesty."  Per  Pottex,  J., 
inJafiayi-Davis,  134  N.Y.  164,167.  See  Brawn  •.  Eem,  31  Wash,  iii;  Baldwin 
».  Daly,  4r  Wash.  416,  83  Pac  R.  714,  715;  Uelroy  t.  Kemmerer,  118  Pa.  381,  67 
At.  R.  699.    Uany  umikr  criticisms  might  be  added. 

*  Indian  Contzact  Art,  Sec  63.  Abo  in  British  Columbia;  Supr.  Ct.  Act,  1904, 
c  19,  Sec  35,  3  Can.  L.  Rev.  377. 

*  Ala.  Code,  Sec  1774;  CaL  Ov.  Code,  Sec  15*4;  Dak.GMnp.  Laws,  Sec  3486; 
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by  the  coiut  without  the  aid  of  a  statute.*  There  are  also  limita- 
tions to  the  rule,  which  emphasize  its  arti£ciahty.  It  is  common 
learning,  for  instance,  that  payment  of  the  smallest  sum  the  day 
before  tiie  debt  matures,  or  at  a  different  place,  may  be  an  accord 
and  satisfaction  of  the  largest  debt.  At  the  present  day,  too, 
Ctunber  v.  Wane  having  been  overruled,*  the  debtor's  own  promise 
to  pay  five  pounds,  if  in  the  form  of  a  negotiable  note,  may  be  a 
satisfaction  of  a  debt  of  one  thousand  pounds.  Again,  an  unliqui- 
dated claim,  however  large,  may  be  settled  by  the  paym^t  of  any 
amount,  however  small. 

These  hmitatioos  may  be  logically  defeasible.  But  the  same  can- 
not be  said  of  tbs  important  class  of  cases,  in  which  two  or  m<H« 
creditors  acting  in  concert  comprranise  with  their  debtor  upon 
payment  of  a  percentage  of  their  claims.  The  ^pUcation  of  the 
modem  doctrine,  as  stated  by  Lobd  EiXENBOEOtitm,  in  these  cases 
threatened  a  result  so  alarmingly  at  variance  with  the  needs  of 
business  men  that  the  courts  declined  to  apply  the  doctrine.  Such 
compromises  have  been  deemed  valid  since  the  case  of  Good  «. 
Cheeseman.'    The  court  professed  to  find  a  consideration  for  eadi 

Ga.  Code,  Sec.  3735;  Maine  Rev.  St.,  c.  81,  Sec.  45;  No.  Cu.  Code,  Sec.  $74;  N.  Dak. 
Rev.  Code,  Sec.  3817;  BM,  Ann.  Lawi  of  On«on,  Sec.  755;  Tetin.  Code  (18S4), 
i4S39;  Va.  Code  (1897),  S  rfs8. 

'  CUytOD  t.  Ciatk,  74  Miaa.  499.  See  alao  to  the  ume  efFect,  Smith  t.  Wyatt, 
a  Cindo.  Si^.  Ct.  11;  WUIuins  *.  BlumenUuil,  17  Wash.  24,  67  Pac.  R.  393.  By 
decukm,  too,  in  wme  States,  a  paxol  debt  ixiay  be  satisfied  if  the  oeditor  givea  a 
receipt  in  full  for  a  partial  payment.  Green  r.  Langdon,  38  Mich.  I3i;  Lampny  *. 
Lam[»ey,  19  Minn.  151  (temblt);  Giayc.  Baitxm,  55  N.  Y.  68;  Feiry  f .  Stephois,  66 
N.  y.  311;  Caipenter  •.  Soule,  88  N.  Y.  351 ;  McKende  *.  Hairison,  i«>  N.  Y.  360. 
In  others,  partial  payment  ii  a  satisfaction  if  the  debtor  is  insolvent.  Wescott  •. 
WaUer,  47  Ala.  491.  498  liemiU);  Eogbretaon  ■.  Seiberling,  13a  la.  513,  98  N.  W. 
319;  Mdioy  *.  Kenunerer,  31S  Fk.  381,  67  At.  R.  6991  Shdtcm  t.  Jackson  (Tes. 
Civ.  Ai^ieali,  1899),  49  S.  W.  Rep.  4^4  O^t  see  contra  Peaison  v.  Thomason,  15  Ala. 
700;  Beaver  *.  Fulp,  136  Ind.  595),  or  even  if  he  is  hcoestly  bdieved  to  be  insolveot. 
Rice  f.  Londoo  Co.,  70  Minn.  77,  71  N.  W.  Rep.  816. 

■  Sibree  i.  Tripp,  15  M.  &  W.  33;  Goddard  f.  O'BrieD,  9  Q.  B.  Div.  37;  WeOs  f. 
MorrisMi,  gi  Ind.  51;  Jafiray  *.  Davis,  134  N.  Y.  164  (ttmbk);  Mechanics'  Bank 
p.  Huston,  II  W.  N.  (Pa.)  389;  Jafiray  t.  Ciane,  50  Wis.  349.  But  see  amlra.  Over- 
dew  f.  WiUy,  30  Ala.  769;  SiddaU  *.  Clark,  89  CaL  311;  Post  •.  First  Bank,  138  HI. 
539  (imiUe);  Jenneu  t.  Ijuie,  Mj  Me.  475;  Rubs  p.  Hobbs,  61  N.  H.  93;  Hooker  v. 
Hyde,  61  Wis.  304. 

■  3  B.  &  Ad.  31B;  Boyd  v.  ESbd,  i  H.  ft  N.  938;  Slater  •.  Jones,  L.  R.  8  Ex.  186, 
193.  The  rule  is  the  same  in  this  country.  Perkins  v.  Lockwood,  loo  Mass.  349,  350; 
Bartlett  1.  Woodsworth  Co. 69  N.  H.  316,  41  Atl.  Rep.  3641  Whites.  Kuntx,  107  N.  Y. 
518;  Continental  Bank  s.  McGeoch,  9s  Wis.  aS6. 
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cieditor*s  promise  to  rdiaquish  a  part  of  his  claim  in  the  similar 
agreement  of  his  fellow  creditors.  But  it  is  obvious  that  in  Eng- 
land, at  least,  the  debtor  could  acquire  no  rights  on  a  promise  by 
virtue  of  a  consideration  that  did  not  move  from  himself.'  The 
frank  way  of  dealing  with  these  cases  is  to  say  that  they  can  be 
supported  only  upon  Coke's  view,  that  the  payment  of  part  of  a 
debt  is  a  good  ccnisideration  for  the  creditor's  promise  to  relinquish 
all  claun  to  the  rest.*  In  his  day,  it  is  true,  the  only  way  in  which 
the  debtor  oould  make  use  of  such  a  promise  was  by  a  cross  action. 
But  in  recent  times  such  a  promise  would  serve  as  a  bar  to  an 
action  upon  the  partially  paid  debt,  on  the  ground  of  avoiding 
circuity  of  action,  since  wli^t  the  creditor  recovered  in  his  action 
against  the  debtor,  he  would  have  to  repay  as  damages  in  the 


By  this  simple  process,  without  any  impeachment  of  the  logic 
of  BsiAN,  or  of  the  resolution  in  Pinnel's  case,  the  media-val  rule 
that  there  cannot  be  an  accord  and  satisfaction  of  a  debt  by  a  pay- 
ment of  part  of  it,  would  have  ceased  to  have  any  practical  opera- 
tion; full  ^ect  would  have  been  given  to  reasonable  bai^ams  of 
business  men;  and  the  law  of  consideration  would  have  gained 
greatly  in  ^mpUdty  and  freedom  from  annoying  technicalities. 

In  1883  the  House  of  Lords  were  in  a  position  to  bring  about 
this  greatly  to  be  desired  result.  In  Foakes  o.  Beer,*  a  creditor 
in  consideration  of  the  payment  of  the  principal  of  the  debt  un- 
dertook to  relinquish  all  claim  to  interest.  The  Lords  with  great 
reluctance,  Losd  Blacebubn  all  but  dissenting,  gave  ju(^ment  for 
the  plaintiff,  and  chi^y  for  the  reason  that  they  were  not  prepared 
to  overrule,  as  contrary  to  law,  the  doctrine  stated  by  Coke  in 
Pinnel's  case.  It  is  greatly  to  be  deplored  that  the  case  of  Bagge 
V.  Slade,  and  the  other  similar  cases,  were  not  brought  to  the  atten- 
tion of  the  court    Had  Coke's  real  opinion,  as  expressed  in  that 


J  HufFcut,  In  hit  edition  of  Anson's  L«w  of  Contract,  108,  n.  i,  m&kes 
an  excellent  cilticum  of  tlte  futUe  attempts  tliat  have  been  made  to  find  in  the  cues 
of  oomposition  with  creditors  some  other  couaideratioD  than  tlie  partial  payment  of 
the  debts  due.    Sec  Martin  *.  Meks,  179  Mass.  114. 

*  LoKD  FmcEBALD  said  in  Foalces  «.  Beer,  g  App.  Cas.  60$,  630:  "I  concur  with 
my  noble  and  learned  frknd  that  it  would  have  bera  wiser  and  better  if  the  resolution 
in  Rnnel's  case  bad  never  beco  come  to,  and  there  had  been  no  occasion  for  the  lonx 
list  of  decisions  supporting  composition  with  a  creditor  on  the  latha  artificial  consid- 
elation  of  the  mutual  consent  of  the  creditors." 

'  9  App.  Cas.  605. 
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case,  been  made  known  to  the  Lords,  it  is  not  improbable  that' 
they  would  have  followed  it,  instead  of  making  him  stand  qxHtsor 
for  a  doctrine  contrary  to  his  declared  convictions. 

Wherever  a  promise  to  relinquish  a  ddbt  ffven  in  considera- 
tion of  its  partial  payment  b  inoperative,  a  pnanise  of  tenqMrary 
forbearance  tor  the  same  consideration  must  be  invalid.  But  no 
Eoj^ish  case  to  this  effect  has  been  found.  There  are,  however, 
numerous  American  decisions  on  the  pomt* 

If  a  promise  by  a  creditor  in  consideration  of  the  payment  of  a 
part  or  the  whole  of  a  debt  is  not  enforceable,  it  follows  that  a 
promise  in  consideration  of  the  performance  of  any  other  act  due 
by  contract  to  tiie  promisor  should  be  deemed  invalid.  But  there 
is  a  singular  dearth  of  cases  in  the  English  courts.  The  only  cases 
found  by  the  writer  are  those  in  which  actions  were  brought  by 
seamen  on  promises  of  extra  compensation  m  consideration  of 
their  doing  their  duty  during  a  storm,  or  after  the  desertion  of 
some  of  the  crew.*  The  seamen  were  unsuccessful  in  these  cases, 
and  rightly  so  on  the  ground  of  public  policy.  But  in  some  of  the 
cases  the  court  gave  the  additional  reason  that  the  promise  was 
without  consideration. 

In  this  country  there  are  numerous  cases  in  which,  after  the 
Fnafcing  of  a  bilateral  contract,  by  which  one  party  was  to  perform 
certain  work  or  deliver  certiun  merchandise,  and  the  other  was  to 
pay  a  certain  price  therefor,  one  of  the  parties  finding  his  bargain 
a  losing  one  threatened  to  abandon  it,  whereupon  the  other  party 
prtH&ised  him  something  additional  to  induce  him  to  continue.  If 
at  the  time  of  the  new  promise  ttie  original  contract  remuned  to 
some  extent  executory  on  both  sides,  the  new  arrangement  might 
a)nceivably  assume  different  fonns.  Suppose,  for  instance,  a 
building  contract  under  seal,  and  the  builder  to  be  dissatisfied  and 
to  break  his  contract;  the  parties  mi^t  mutually  agree  the  one  to 

I  Liening  t.  Gould,  13  Cal.  sg&;  SolEiy  i.  Stultz,  la  FIa.  163;  HoUkUy  f.  Poole, 
77  G&.  isg;  Bush  >.  Rswliiu,  89  Ga.  117;  Phccniz  Co.  «.  Rink,  no  IlL  538;  Shook  f^ 
State,  6  Ind.  461;  Dare  v.  Hall,  70  lad.  545;  Davis  *.  Stout,  S4  Ind.  la;  Potter  1. 
Green,  6  All.  441;  Warren  *.  Hodge,  iii  Mass.  106;  Kem  ■.  Andrews,  jg  Mias.  39; 
Price  r.  Cannon,  3  Mo.  4S3i  Tucker  v.  Bartl«,  85  Mo.  114;  Ku»  >.  Hobbs,  6j  N.  H. 
93;  Paimalee  v.  Tbunpaon,  45  N.  Y.  58;  Tunibull ».  Brock,  31  Oh.  St.  649;  Ytaiy 
•.  Smith,  45  Tez.  56,  ja. 

■  Harris  f.  Watsoa,  Pcake,  7a;  Stilk  v.  Myrid,  6  Esp.  lag,  1  Camp.  317,  s.  c; 
F[a9eri.Hutton,iC.B.(N.S.)5i3;  Hatristi.Carter,3E.&B.S59;  Scotaont. Pe8K,6 
U.ftN.  395,  perMAxnM,  B.   See  also  Baniett  •.  Wymaa,  14  Johns.  160. 
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go  on  vith  his  woik,  the  other  to  pay  alia  onnpensation.  It  is  un- 
reasonable to  suppose  that  either  party  imdeistood  that  the  builder 
was  to  continue  liable  to  an  action  for  his  breach  of  the  original 
contract,  or  that  the  bnHdex  in  case  of  non-payment  would  have  to 
resort  to  two  actions,  —  one  upon  the  old  contract  for  the  original 
price,  and  one  upon  the  new  contract  for  the  botais.  In  other  words, 
the  parties  contemi^ted  a  substitution  of  a  new  contract  in  place 
of  the  old  one.  The  new  contract,  stated  in  tenns  of  consideration, 
would  be  as  follows:  "In  consideration  that  the  builder  promises 
to  complete  the  job  and  to  abandon  all  claim  against  the  employer 
on  the  old  contract,  the  employer  promises  to  pay  the  builder  the  old 
price  plus  an  additional  amount,  and  to  abandon  his  daim  against 
the  builder  on  the  old  contract."  This  would  be  a  case  of  rescission, 
and  the  builder's  right  (rf  recovery  would  be  clear  on  either  of  the 
two  theories  of  consideration  under  discussion  in  this  paper.' 

*  Tbe  followiog  cues,  in  which  the  plaiudS  recovered  oa  the  new  oonliact,  appt^e 
to  have  been  rightly  decided:  Stoudermeier  f.  WiltiuuioD,  19  Al*.  558;  Coonelly  *. 
Devoe,  37  Conn.  J70;  Bishopf.  Busse,  69IU.  403;  Cookev.  Miuphy,  70III.  96;  Coy- 
ner  ■.  Lynde,  10  Ind.  »&»;  CourUiuy  1.  Fuller,  6j  Me.  156;  Munroe  v.  Perkins, 
9  Pick.  19S;  Holmes*.  I>ouie,9  Cush.  135;  Rollins *.  Msrsh,  laSMais.  116;  Rogers 
>.  Rogen,  139  Mass.  440;  Thomas  f.  Bsmes,  156  Mass.  581;  Goebel  t.  Linn,  47 
Mich.  4B9;  Conkling  v.  Tuttle,  53  Mich.  630;  Osborne  v.  O'Reilly,  41  N,  J.  Eq.  467; 
LattimoicT.HBnen,  i4j<rfui3.44o;  Stewart s.  Keteltas,  36 N.  Y.  3S8;  NeabtttV.R-R. 
Co.,  3  Speeis,  697,  706  (lanble);  Dcmenico  >.  Alaska  Assn.,  iii  Fed.  R.  554. 

Hw  plaintiS  failed  in  Alaska  Aho.  *.  Domenico,  117  Fed.  R.  99;  Ayresv.  Chicago 
Co.,  5*  Iowa,  478;  McCarty  r.  Hampden  Association,  61  Iow»,  *8t;  King  r.  Duluth 
Co.,  6t  Minn.  48a;  Ltngenfelder  >.  Wainwiight  Co.,  103  Mo.  578.  But  the  questkn 
(rf  readssion  was  not  adequately  oonmdeied. 

In  King  v.  Duluth  Co.,  tufra,  the  court  made  a  distinction  not  elsewhere  suggested. 
The  validity  o(  the  new  B£Teement  was  made  to  turn  upon  the  circumstances  under 
which  the  losing  party  declined  to  go  on.  If  he  declined  simply  because  he  had  made 
an  unfortunate  bargain,  the  new  agnunent  was  said  to  be  inoperative  for  want  of 
n  cODsideraticn.  But  if  he  declined  because  of  diScidties  that  could  not  reasonably 
have  been  foreseen,  the  new  agreement  would  be  a  valid  substitution  for  the  old  con- 
tract. The  consideration  is  obviously  the  same  In  both  cases.  In  truth,  the  court, 
in  suggesting  this  distinction,  abandoned  their  professed  doctrine  of  consideration,  and 
Introduced  the  test  of  public  policy.  Furtheimc^e,  iu  defining  this  test,  the  court  was 
unduly  severe  upon  the  plaintiff.  Surely  it  cannot  be  against  the  public  good  to  permit 
the  parties  to  resdnd  the  old  contract  and  to  make  a  new  one  for  greater  cwnpensation 
to  one  of  the  parties,  when  the  latter  has  made  an  unfntunate  bargain  which  he  hon- 
estly prefers  to  abandon,  whatever  he  the  consequenocs.  On  the  other  hand.  It  may 
wen  be  maintained,  on  grounds  of  policy,  that  one  who  refuses  to  keep  his  contract 
nmply  in  c^er  to  exploit  the  Deceauties  of  the  other  party,  should  not  be  permitted 
to  enforce  a  new  agreement  for  extra  coaq>eosation  obtained  In  a  maimer  savoring 
M  strongly  of  eitoitfoo. 
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Ag^,  in  the  case  above  supposed,  tlie  employer  might  promise 
to  pay  the  extra  compensation,  and  the  builder  might  complete  the 
job,  but  without  giving  any  new  promise  to  do  so.  This  arrange- 
ment would  probably  mean  a  substitution  of  a  new  contract  for  the 
old  one.  "In  a>nsideration  of  the  builder's  promise  to  abandon 
all  claim  against  the  employer  on  the  old  contract,  the  employer 
promises  to  abandon  all  claim  on  the  old  contract,  and  to  pay  the 
old  price  plus  the  additional  amount,  provided  the  builder  com- 
pletes the  job."  This  would  also  be  a  case  of  rescission,  and  the 
buHder  would  be  entitled  to  sue  on  the  new  contract  on  any  theory 
of  consideration.* 

On  the  other  hand,  one  of  the  parties  to  the  original  contract 
may  have  performed  everything  on  his  side,  and  the  other  party 
then  refuse  to  do  tus  part.  If,  under  these  circumstances,  the  one 
who  has  performed  his  part  ptconises  something  extra  for  the  other's 
performance,  there  can  be  no  question  of  resds^on.  The  case  is 
the  same  in  princq>le  as  the  promise  of  a  creditor  in  con^deration 
of  payment  of  the  debt  due  to  him.  Only  three  reported  cases 
presenting  such  a  state  of  facts  have  been  found,  Peck  v.  Requa,* 
Gaar  v.  Green,'  and  Schneider  v.  Hdnshomer.*  In  the  first  of  these 
cases  tlie  plaintiff  refused  to  fulfill  his  contract  with  the  defendant 
to  resign  a  certain  office  on  request,  and  the  defendant,  to  induce 
him  to  keep  his  promise,  gave  him  his  promissory  note.  It  was 
tuged,  but  unsuccessfully,  that  there  was  no  consideration  for 
the  note.  In  the  second  case,  the  buyer  of  a  machine,  for  which,  if 
kept  more  than  six  days,  he  was  to  give  a  note  and  mortgage,  de- 
clined, after  the  six  days,  to  keep  his  promise.  The  seller,  in  ord^ 
to  obtain  the  note  and  mortgage,  then  warranted  the  quality  of 
the  machine.  The  court  decided  that  the  warranty  was  not  binding. 
The  agreement  was  adjudged  invalid  in  the  third  case  also. 

To  the  writer  the  decision  in  Peck  v.  Requa  seems  sound,  but 
the  language  of  the  court  is  certainly  surprising  in  a  jurisdiction  in 
which  the  doctrine  (rf  Foakes  v.  Beer  is  maintained:  "Previously 
he  had  only  the  plaintiff's  agreement  to  resign.  By  the  new  con- 
tract be  obtained  from  the  plaintiff  his  actual  resignation,  and  in 
consideration  thereof  he  gave  the  note  in  suit.    By  the  surrender 

*  Moore  v.  Detroit  Works,  14  Mich.  ifi6;  Lawrence  f .  Davey,  aS  Vt.  164.   But  the 
ri^t  of  the  plaintia  to  recover  was  denied  in  Fett«rm«n  v.  Parker,  to  Ired.  474. 
»  13  Gray,  407.  •  6  N.  Dak,  4a,  *  55  N,  Y.  Sup.  630. 
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of  an  office  which  he  had  a  right '  to  retain,  the  plaintiff  suffered  a 
detriment,  and  the  defendant  thereby  gained  an  advantage  which 
furnished  a  valid  oinsideration  for  the  note."  It  is  evident  from 
the  paucity  of  such  cases  that  the  question,  whether  the  perform- 
ance of  a  pre-eiisting  contractual  duty  to  the  promisor  will  support 
a  promise,  seldom  arises,  except  in  the  case  of  a  promise  in  consid- 
eration of  the  payment  of  part  or  the  whole  of  a  debt. 

The  examination  of  oui  three  classes  of  cases,  of  which  Callisher 
v.  Bischoffsheim,  Shadwell  v.  Shadwell,  and  Foakes  v.  Beer  are  the 
conspicuous  illustrations,  makes  it  clear  that  the  authorities  cannot 
be  recoadled  with  any  theory  of  con^deration.  We  must  either 
ad<^t  the  view  that  consideration  is  an  act  or  forbearance  not 
already  due  from  the  promisee,  and  treat  the  first  two  classes  of 
cases  as  exceptions,  indefensible  on  principle,  but  established  as 
law  in  England,  and  either  akeady  representing,  or  likely  to  repre- 
sent, the  predominant  judicial  opinion  in  this  country,  or  else  we 
must  adopt  the  other  view,  that  consideration  is  any  act  or  forbear- 
ance by  the  promisee,  and  r^ard  the  third  class  of  cases,  of  which 
Foakes  v.  Beer  is  the  type,  as  an  exception  contrary  to  princq)le, 
but  sanctioned  by  the  highest  judicial  authority  in  England  and 
the  United  States. 

Bearing  in  mind  that  the  decisions  in  Callisher  t.  Bischoffsheim 
and  Shadwell  r.  Shadwell  accord  with  the  sentimait  of  business 
men,  and  that  it  is  in  the  highest  degree  improbable  that  the  doc- 
trine of  those  cases  will  ever  be  reversed  by  the  court  or  over- 
thrown by  statute  in  the  jurisdictions  in  which  it  has  once  been 
adopted;  and  remembering,  on  the  other  band,  that  the  doctrine 
of  Foakes  r.  Beer  originated  in  misconception,  is  repugnant  alike 
to  judges  and  men  of  business,  is  not  applied  consistently  to  all 
the  cases  fairly  within  its  scope,  has  been  a  source  of  highly  arti- 
ficial and  technical  distinctions,  has  been  changed  by  statute  in 
India  and  in  tea  of  our  States,  and  is  likely  to  be  generally  super- 
seded by  similar  l^isIaUon,  the  writer  does  not  hesitate  to  choose 
the  second  of  the  above  alternatives,  and  to  define  consideration  as 
"any  act  or  forbearance  given  in  exchange  for  a  promise,"  with 
this  qualification,  however,  that,  for  the  present,  by  an  unfortunate 
but  established  anomaly,  a  creditor's  promise  in  consideration  of 
the  payment  of  the  whole  or  a  part  of  the  debt  by  his  debtor  is 
>  This  must  meui  simply  that  he  could  not  be  ejected  froni  the  office. 
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invalid.  This  definitioii  unquestionably  makes  for  individual  free- 
dom of  contract  and  for  logical  amplidty  in  the  law.  It  is  believed, 
also,  to  be  a  just  deduction  from  the  decided  cases. 

n.     BiLATEKAL  CONTBACTS. 

Since  a  promise  is  an  act,  one  who  defines  consideration  as  any 
act  or  forbearance  ^ven  in  exchange  for  a  pnanise,  will  necessarily 
find  a  con^deration  in  every  case  of  mutual  promises.  This,  it  is 
submitted,  is  the  correct  view  upon  princ^le.'  In  point  of  author- 
ity no  difficulty  is  presented  except  in  two  classes  of  cases.  First, 
those  in  which  one  of  the  parties  promises  to  perform  a  pre-existing 
contractual  duty  to  a  third  person.  Secondly,  those  in  which  one  of 
the  parties  promises  to  perform  a  pre-existing  contractual  duty  to 
the  counter-promisor.  It  will  be  convenimt  to  deal  with  these  two 
classes  of  cases  sq>arately. 

I.  Promises  of  performance  of  a  i»«-existing  contractual  duty  to 
a  third  person. 

Tliere  is  believed  to  be  no  reported  case  in  which  a  promise  to 
perform  a  contract  with  A.  has  been  adjudged  insufficient  to  sup- 
port a  promise  by  B.  In  a  few  American  cases  in  which  the  plain- 
tiff failed  to  recover  upon  a  unilateral  promise  given  in  con^deration 
of  the  performancs  of  the  plaintiff's  contract  with  another,  there  are 
dicta  placing  the  ^reement  to  do  and  the  doing  of  what  one  is 
already  bound  to  do  upon  the  same  footing.*  On  the  other  hand, 
in  Shadwell  v.  Shadwell '  and  Scotson  v.  Fegg,*  in  which  the  de- 

'  Public  policy  may  forbid  the  enforcemrat  of  a  bilatenl  contnct  m  it  frequeatlT 
t>reclu(lc3  recoveiy  upiya  imilstenl  contracta.  A  promiae,  for  imtance,  in  conaideratimi 
of  a  ctninter-promiae  to  commit  &  crime,  or  a  tort,  will  not  give  a  cause  of  action. 
The  same  is  true  of  a  promise  of  absteation  from  the  commisdon  of  a  crime  or  tort  or 
groaaly  immoral  conduct  or  from  the  breach  of  an  i^cial  or  statutory  duty.  It  ii 
dearly  against  the  Intenat  of  the  community  to  allow  an  action  in  these  casei, 
notwithstanding  the  foimal  contract  that  is  completed  by  the  promise  and  the 


*  Reynolds*.  Nugent,  ijind.  318, 319,330;  HatrisoDV.Caandy,  lojInd.isS,  168; 
Schu]er9.Mytoa,48Kans.3S3,3SS;  Vondeibiltt.Schreyer.giN. Y.391,401;  Seybolt 
».  New  York  Co.,  95  N.  Y.  S6a,  S7S-  See  also  Jones  b.  Waite,  j  Bing.  N.  C.  341. 331, 
3S6>  358-359-  To  these  cases  may  be  added  Ecker  b.  McAllister,  45  Md.  tgo,  S4  Md. 
361.  In  this  case  llie  court  In  deciding,  in  opposition  to  the  majority  of  the  modern  au- 
thorities, that  foriwarance  to  [»Qsecute  a  btmo  Jide  but  groundless  claim  against  A. 
wai  not  a  consideration  for  a  promise  by  B.,  sud  extrajudicially  that  a  promise  of  sudi 
forbearance  would  not  support  a  counter-promise  by  B. 

■  9  C.  B.  M.  s.  159.  ■  6  H.  &  N.  395. 
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fendant  was  charged  upon  a  uoilateral  contract,  the  plaintiff  would, 
without  doubt,  have  been  equally  successful  had  the  contract  been 
bilateral.  The  plaintiff  did  succeed  upon  similar  bilateral  contracts 
in  Abbot  v.  Doane '  and  Green  r.  Kelley.* 

The  only  judicial  intimation  of  a  distinction,  in  point  of  consid- 
eration, between  the  performance  and  a  promise  to  perform  a  con- 
tractual duty  to  a  third  person  is  this  statement  by  Jaues,  J.,  in 
Merrick  v.  Giddings.'  "A  promise  made  in  consideration  of  the 
ddng  of  an  act  which  the  promisee  is  already  under  obligation  to 
the  third  party  to  do  .  .  .  is  not  binding,  because  it  is  not  supported 
by  a  valuable  consideration.  On  the  oth^  hand,  if  a  promise  be 
made  in  consideration  of  a  promise  to  do  that  act  .  .  .  then  the 
promise  is  binding,  because  not  made  in  consideration  of  the  per- 
formance of  an  existing  obligation  to  another  person,  but  upon  a 
new  consideration  moving  between  the  promisor  and  promisee." 
This  dicium  was  confessedly  inspired  by  the  following  passage  from 
Pollock  on  Contracts:  *  "But  there  seems  to  be  no  solid  reason  why 
the  promise  should  not  be  good  in  itself,  and  therefore  a  good  con- 
aderation.  It  creates  a  new  and  distinct  right,  which  must  always 
be  of  some  value  in  law,  and  may  be  of  appreciable  value  in  fact. 
There  are  many  ways  in  which  B.  may  be  very  mudi  interested  in 
A.'s  performing  his  contract  with  C,  but  yet  so  that  the  circum> 
stances  which  give  him  an  interest  in  fact  do  not  give  Him  any 
interest  which  he  can  assert  in  law.  It  may  be  well  worth  his 
while  to  give  something  for  being  enabled  to  insist  in  his  own 
li^t  on  the  thing  being  done."  The  court  seems  not  to  have 
been  aware  that  the  same  distinction  had  been  taken  by  Froieasot 
Langdell  in  his  summary  of  the  law  of  Contracts:  *  "It  will  some- 
times happen  that  a  promise  to  do  a  thing  wiU  be  a  sufficient  con- 
sideration when  actually  doing  it  would  not  be.  Thus,  mutual 
promises  will  be  binding,  though  the  promise  on  one  side  be  merely 
to  do  a  thing  which  the  promisee  is  already  bound  to  a  third  person 
to  do,  and  the  actual  doing  of  which  would  not  therefore  be  a  suffi- 
cient consideration.  The  reason  of  this  distinction  is  that  a  person 
does  not,  in  legal  contemplation,  incur  any  detriment  by  doing  a 

>  163  Haw.  433-  •  64  Vt  309.  '  I  Mack.  394,  410,  411. 

*  lat  ed.,  153.  It  ii  ta  be  iqiietted  that  tlie  leaned  autlior  came  aftenmda  to 
doubt  the  Mundnets  of  this  statement.  Coatracls,  4th  ed.,  179;  3  Eng.  Eiurd.  of 
Law,  341.     See  now  his  7th  ed.  *  SecL  84. 
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tiling  which  he  was  prevkmsly  bonnd  to  do,  but  he  does  mcnr  a 
detriment  by  f^ving  another  person  the  right  to  ccnnpel  him  to  do 
it  or  the  ri^t  to  recover  damages  against  him  for  not  doing  it 
One  obligation  is  a  less  burden  than  two  (*.  «.,  one  to  each  of  two 
persons)  though  each  be  to  do  the  same  thing." 

Sir  William  Anson,  on  the  other  hand,  rejet^  this  distinction  as 
involving  the  vice  of  reasoning  in  a  drcle:  "If  we  say  that  the 
consideration  is  the  detriment  to  the  promisee  in  exposing  himself 
to  two  suits  instead  of  one  for  the  breach  of  contract,  we  beg  the 
question,  for  we  assume  that  an  action  would  Ue  on  such  a  promise."  ^ 
The  learned  author  seems  not  to  have  appreciated  the  far-reaching 
effect  of  this  critidsm.  For,  as  Professor  ^It^IlistOQ  has  pointed  out, 
it  applies  with  equal  force  to  all  cases  of  mutual  promises.'  Pro- 
fessor Williston,  however,  concurs  with  Anson's  critidsm  ai  the 
theory  advanced  by  Pollock  and  Professor  Langdell,  but,  in  order 
to  prevent  its  implication  to  bilateral  contracts  generally,  pro- 
poses to  "revise  slightiy  the  test  of  consideration  in  a  bilateral  con- 
tract, seetung  the  detriment  necessary  to  support  a  counter-promise 
in  the  thing  promised,  and  not  in  the  thing  itself."  Against  this 
view  that  a  promise  will  be  a  consideration  when,  and  only  when, 
that  which  ia  promised  would  be  so  regarded,  two  objections  may 
be  urged.  First,  the  test  proposed  is  artificial;  secondly,  to  assume 
the  validity  of  the  promises  covered  by  this  test  is  predsely  the 
same  b^ging  of  the  question  that  Professor  Langdell's  critics  have 
found  80  objectionable  in  the  case  of  the  promise  to  A.  to  per- 
form one's  contract  with  B.  One  who  follows  these  critics  must 
therefore  put  all  valid  bilateral  contracts  into  the  category  of  inex- 
plicable anomalies. 

But  b  there,  in  truth,  any  foimdation  for  the  critidsm  of  Profes- 
sor Langdell's  doctrine  that  mutual  promises  between  A.  and  B.  are 
binding,  although  A.  promises  to  do  what  he  was  already  bound  to 
do  by  a  contract  with  C?  Is  not  the  alleged  question-beg^ng 
in  this  case,  and  indeed  in  all  cases  of  mutual  promises,  purely 
imaginary?  To  answer  these  questions  we  must  ascertain  just 
what  is  the  consideration  in  the  case  of  lulateral  a>ntract5.  Every 
one  will  concede  that  the  consideration  for  every  promise  must  be 
some  act  or  forbearance  given  in  exchange  for  the  promise.  The 
act  of  each  promisee  in  the  case  of  mutual  promises  is  obviously 
*  Auon,  ContncU,  8th  ed.,  p.  91;  i(t  ed.,  p.  80.  '8  Huv.  Law  Rev.  35. 
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the  gMng  of  his  own  protmse  anime  contrahendi  in  exchange  for 
the  similar  promise  of  titte  other.  And  this  is  all  that  either  party 
gjves  to  the  other.  This,  then,  must  be  the  consideratiotx  for  each 
promise;  and  it  is  ample  on  dther  (rf  the  two  theories  of  considera- 
tion under  discussion.  For  the  givii^  of  the  promise  is  not  only  an 
act,  but  an  act  that  neither  was  under  any  obligation  to  give.  This 
simple  analysis  of  the  transaction  of  mutual  promises  is  free  from 
arbitrary  assumptions  and  from  all  reasoning  in  a  drcle.  The  sup- 
posed difficulty  in  this  class  of  cases  springs  from  the  assiunption 
that  the  con^deration  in  a  bilateral  contract  is  the  legal  obligation, 
as  distinguished  from  the  promise,  of  each  party.  But  this  is  to  over- 
look the  di£f  eren(%  between  the  act  of  a  party  and  the  legal  result 
of  the  act.  The  party  does  the  a£t,  the  law  imposes  the  obligation. 
Suppose,  for  example,  that  X.  promises  to  pay  A.  a  certain  amotmt 
of  money  in  consideration  of  A.'s  signing,  sealing,  and  delivering, 
ammo  contrahendi,  a  writing  containing  a  promise  by  A.  to  convey 
a  certain  tract  of  land  to  X.,  and  that  A.  does  sign,  seal,  and  deliver 
the  written  pnmiise  accordin^y.  X.-  is  unquestionably  bound  by 
this  acceptance  of  his  offer.  A.,  however,  has  done  nothing  beyond 
the  perfonnance  of  certain  formal  acts.  These  acts  alone  must  form 
the  consideration  of  X.'s  pnmiise.  Indeed  X.  by  the  express  t^ms 
of  his  offer  stipulated  for  prec^y  that  consideration.  He  was 
willing  to  do  30,  of  course,  because  the  performance  of  those  acts 
would  bring  A.  within  the  rule  of  law  which  imposes  an  obligation 
iqmn  any  one  who  executes  a  sealed  promise.  Predsdy  the  same 
reasoning  ^)plies  in  the  case  of  mutual  prcanises.  Each  party  is 
content  to  have  the  promise  (A  the  other  given  ammo  contrahendi, 
because  each  is  thereby  brought  within  the  rule  of  law  which 
imposes  an  obligation  upon  any  one  who  has  received  what  he 
bargained  for  in  return  for  his  promise. 

The  form  of  dedaration  upon  a  bilateral  contract  is  significant 
The  count  never  alleges  any  obligation  on  the  part  of  the  plaintiff, 
but  states  ^mply,  in  accordance  with  the  facts,  that,  in  considera- 
tion that  the  plauttiS  promised  to  do  a  certain  thing,  the  defendant 
promised  to  do  a  certain  other  thing.  The  courts  too  from  the 
earliest  times  of  mutual  promises  have  designated  the  promise  as 
the  consideration  of  the  counter-promise.* 

'  Wkhak  V.  Johni  (i599)>  Cro.  El.  703,  "A  prmniie  agaliut  t.  promiM  ii «  good 
COtuldcntka";  BeUkwonh  *.  Campion  (1608),  Yelv.  134:  "Ttie  cotuMemtton  oo 
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The  fact  that  it  Is  the  i»oiuIse  and  not  the  legal  obligation  of 
each  party  that  fonos  the  consideration  for  the  promise  of  the 
other,  e:q}lains  certain  classes  of  cases  in  which  one  party  is  under 
a  legal  liability  from  the  outset,  although  no  action  will  ever  be 
maintainable  gainst  the  other.  If,  for  example,  A.  is  induced  to 
enter  into  a  bilateral  contract  with  B.  by  the  fraud  of  the  latter,  the 
contract  cannot  be  enforced  against  A.,  but  A.  may  enforce  it  against 
B.  This  is  shown  by  several  cases  of  engagement  to  many  be- 
tween a  man  already  married  and  a  woman  who  believed  him  to  be 
sii^e.'  The  con^deration  is  ample  on  both  sides,  but  public  polity 
forbids  an  action  in  favor  of  the  deceiver,  but  cannot  be  urged 
against  a  recovery  by  the  innocent  party.*  The  same  result  would 
follow  in  the  case  of  a  bilateral  contract  procured  by  duress  practised 
by  one  of  the  parties  upon  the  other.  Again,  If  only  one  of  the  par- 
ties to  a  bilateral  contract  within  the  Statute  of  Frauds  has  agned 
a  memorandum,  he  may  be  charged  upon  the  contract,  although  he 
cannot  charge  the  other  party.*  He  must  suffer,  not  because  dther 
promise  lacks  consideration,  but  for  lus  fault  in  not  obtaining  a 
memorandum  of  the  contract  signed  by  his  adversary.  Similarly 
an  adult  is  bound  by  his  promise,  although  he  has  no  remedy  on  the 
counter-promise  of  an  infant,  it  being  thought  expediait  to  give 
the  latter  this  protection  ^;ainst  his  own  improvidence.*  Whether 
a  bilateral  contract  is  enforceable  by  either  of  the  parties  if  one  was 
insane  when  the  promises  were  given  is  not  definitely  settled.*  It 
would  seem  reasonable  to  charge  the  sane  promisor  if  he  was  aware 
of  his-  co-promisor's  insanity,  but  not  otherwise.  The  same  dis- 
tinction should  obtain,  in  the  absence  of  legislation  enabling  a 

ttch  part  was  the  mutual  promiae  of  the  one  to  the  other."  See  also  Stnugbgrou^ 
».  Warner  (1588),  4  Lewi.  3;  Gower  i.  Capper  (1597),  Cro,  El,  543. 

I  Wild  *.  Harris,  7  C.  B.  999;  Millward  v.  Littlewood,  5  Ex.  775;  Edley  f.  Riley, 
loG  Mass.  339;  Blattmacher  v.  Saal,  ag  Bub.  92;  Cunmenf  *.  HuUer,  14  N.  Y.  Sup. 
511,  affirmed  without  opinkm  in  133  N.  Y.  633;  SteveniOD  f.  Fcttis,  it  TbSiM.  46S; 
CoovCT  V.  Davenport,  i  Heisk.  363;  Pollock  ■.  SuUivan,  53  Vt.  307. 

'  I(  the  wi»iiaii  knew  that  ha  fianci  was  tixtady  manled,  neither  can  maintain  an 
action  i^ainat  the  other.  Ntricc  f.  Brown,  39  N.  J.  133;  Havilaod  f.  Eabted,  34 
N.  Y.  643. 

*  Laytboarp  f .  Biymnt,  2  Bing.  N.  C  735r  Justice  v.  Lang,  4*  N.  Y.  493,  and  casei 
died  in  Browne,  Statute  of  Frauds,  sth  ed.,  495,  d.  i. 

*  Holtt.  Ward,  aSti:^937;  Bruce  *.  Warwi<:k,  6  T^unt.  irS;  Cannon  v.  Alsfaury, 
I  A.  K.  Marsh.  76;  Atwellf.  Jenkins,  i63Uas8. 361  (mihU*);  Uoynalian*.  Agricultural 
Co.,  53  Mich.  338;  Hunt  f.  Peake,  S  Cow.  475. 

*  See  Atwell  f.  Jenkins,  163  Man.  363, 364. 
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married  woman  to  contract,  In  the  case  of  mutual  promises  between 
s  married  woman  and  another.  But  there  is  no  recognition  of  this 
distinction  In  the  decisions;  nor,  on  the  other  hand,  has  any  ded- 
sion  been  found  at  variance  with  it*  A  married  wcanan's  freedom 
to  contract  is  now  so  generally  sanctioned  by  statute  that  the 
validity  of  the  distinction  here  suggested  is  not  likely  to  be  brought 
to  the  test  of  judicial  decision.  But  if,  before  the  modem  legisla- 
tion, a  man  had  said  to  a  married  woman:  "I  know  your  promise 
is  not  legally  binding;  nevertheless  if  you  will  promise,  with  the 
intention  of  keeping  your  word,  to  use  your  influence  with  your 
husband  in  favor  d  sending  your  son  to  coU^;e,  I  will  promise  to 
pay  his  tuition  fees,"  and  the  woman  pnmiised  accordingly,  is 
there  any  reason  why  the  man  should  not  be  bound  by  his  prom- 
ise? Mutual  promises  between  a  corporation  acting  ultra  vires 
and  another  give  no  right  of  action  to  either  party.  Public  policy 
demands  this  result  As  Lokd  Campbell,  C.  J.,  said:  "It  would 
indeed  be  strange  if  a  corporation  altering  into  a  commercial  con- 
tract might  enforce  it  at  pleasure,  but  might  break  it  with  unpunity 
whenever  fraudulently  induced  to  do  so." ' 

That  the  consderation  in  bilateral  contracts  is  the  promise  and 
not  the  l^al  obligation  of  each  party  is  most  convincingly  proved 
by  the  cases  in  which,  from  the  very  nature  of  the  transaction,  and 
as  both  parties  clearly  understand,  mutual  obligations  are  impos- 
sible. In  a  wago-,  for  example,  upon  an  issue  already  irrevocably 
determined,  but  the  determination  of  which  is  uoknowa  to  the 
parties,  one  of  them  is  liable  to  an  action  at  the  very  moment  fA 
the  wager,  whfle  the  other  is  not  then  nor  ever  will  be  bound  to  do 
anything*  Suppose,  again,  a  difference  to  arise  between  the  par- 
ties to  a  sale  as  to  the  number  of  acres  in  a  tract  of  land  sold  as 

>  In  aevcnl  cam  bOls  by  tnairied  mmea  for  qiedfic  perfomuuKX  h>ve  been  dia- 
mined  En  accradance  with  the  familiaf  principle  that  q>edfic  peifonnaiice  will  not  ht 
decreed  unleaa  the  remedy  is  mutual.  Banbuiy  *.  Anold,  gi  Cal.  606;  Wairen 
>.  Coitdk>,  109  Mo.  338;  Lanier  v.  Rosa,  i  Dev.  Jt  B.  Eq.  39;  Tarr  v.  Scott,  4  BrewiL 
(Pa.)  4q;  Williams  >.  Gnves,  7  Tex.  Civ.  Ap.  356;  Shaaadoah  Co.  >.  E>unlop,  86  Va. 
346.  In  Sbaver  *.  Beat  River  Co.,  10  Cal.  396,  the  oounter-promiH  was  uAIro  vfrts. 
See  Berry  i.  Berry,  31  la.  408. 

»  Copper  Miners  ».  Foi,  16  Q,  B.  aig,  237. 

■  "There  was  a  wager  laid  between  A.  and  B.  concerning  the  quantity  of  yards  of 
velvet  in  a  doak,  and  each  of  them  agreed  that  if  there  were  ten  yards  of  velvet  in  tho 
doak  that  then  they  should  be  ddiveied  to  B.,  and  if  not  to  A.  This  it  good  and  may 
be  pursued  acondingly."    Shqi.  Act,  id  ed.,  p.  178. 
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coatainiog  five  hundred  acres,  and  the  seller  to  promise  to  pay  I20 
for  every  acre  less  than  five  hundred  in  return  for  the  buyer's 
promise  to  pay  $20  for  every  acre  in  access  of  five  hundred.  Here, 
too,  one  of  the  parties  is  free  and  the  other  bound  the  moment  the 
promises  are  exchanged.  Judgmoit  was  given  for  the  plaintiff  in 
such  a  case.'  If  the  consideration  of  the  oiforceable  promise  must  be 
found,  if  at  all,  in  a  legal  obligation  of  the  party  ^ving  the  counter- 
promise,  it  would  be  impossible  to  support  the  decision  in  this 
and  similar  cases.  But  the  decisions  are  clearly  right  if  the  mere 
promise  of  the  winner  is  the  con^eration  for  the  promise  of  the 
loser.  That  this  was  the  intention  of  the  parties  can  hardly  be 
questioned.  Each  oae  gives  bis  prtanise  in  exchange  for  a  cousto*- 
promise  which  he  knows  may  prove  worthless  to  him.  But  because 
of  his  ignorance  of  the  true  state  of  the  case  each  is  content  to 
take  the  promise  of  the  other  for  better  or  worse,  and  the  losn  is 
justly  bound  by  his  bargain  because  he  has  received  in  exchange 
for  his  promise  the  very  thing  that  he  asked  for. 

The  question  whether  a  promise  to  perform  a  pre-existing  con- 
tractual duty  to  a  third  person  may  be  a  consideration  for  a  counter- 
promise  has  been  discussed  thus  far  as  a  matter  of  principle.  As 
already  stated,  although  there  are  some  adverse  dicta,  there  is  no  de- 
cision adjudging  such  a  consideration  to  be  invalid.  But  these  dtda 
are  more  than  offset  by  an  important  class  of  decisions,  which  cannot 
be  sustained  excq>t  upon  the  theory  that  such  a  consideration  is 
valid.  These  decisions  illustrate  one  form  of  the  familiar  doctrine 
of  novation.  C,  for  instance,  conveys  property  to  A.,  who  promises 
therefor  to  pay  C.'s  debt  to  B.  Subsequently  A.  and  B.  enter  mto  a 
bilateral  contract,  A.  promising  to  B.  to  pay  C.'s  debt  to  him,  and  B. 
promising  A.  never  to  sue  C.  upon  the  debt.  B.'s  promise  operates 
as  an  equitable  release  of  C,  and  A.  becomes  boimd  to  B.  in  C's 
place.  And  yet  A.  has  promised  B.  only  what  he  was  already  bound 
to  do  by  his  prior  contract  with  C.  No  one  can  doubt  that  the 
validity  of  this  form  of  novation  is  firmly  established  in  our  law.* 

>  Semid  >.  Mitchd],  i  Coklv.  S7;  WillistMi,  Cues  im  Contracts,  s.  c.  554.  See  to 
themiieeff«ct,Marchv.Pigott,5BuiT.28oi;  Buiiu]n>.Baniuiii,8Cpim.46g;  Howe 
*.  O'Malley,  i  Muiph.  287;  Supreme  Assembly  v.  Cuopbell,  17  R'  I-  A°»-  Profetsor 
Langdell  oonmlm  these  cues  onmeous  in  prindple,  and  regards  them  as  illtutratioDa 
of  the  rule  "Communis  enot  fsdt  jui."    Summ&iy,  sect.  69. 

1  Bird  V.  Gammon,  3  Biog.  N.  C.  683;  Rt  limes  Co.,  5  Ch.  3S1;  Ke  Medical  Co.,  6 
Ch.  36a;  Rolfe  s.  Flowei,  L.  R.  1  P.  C  17;  McLaiin  ■.  Hutchinson,  as  CaL  18;; 
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But  more  than  this,  any  theory  of  consideration  which  would  nullify 
this  rational  buaness  arrangement  stands  ipso  facto  condemned,  un- 
less inexorable  logic  compels  its  recognition.  But,  if  the  reasoning 
in  the  preceding  pages  b  sound,  the  logic  is  all  in  favor  of  the 
novation. 

No  other  dedsi(Hi5  upon  the  point  under  discussion  have  been 
found.  But  imaginary  cases  may  be  put.  C,  wishing  to  assist  his 
friend  B.,  makes  a  bilateral  contract  with  A.,  A.  pnnnising  to  dis- 
count all  bills  offered  by  B.  between  January  and  July,  1S98,  up  to 
the  limit  of  $10,000,  and  C.  promising  to  indemnify  A.  Subse- 
quently B.  obtains  a  ^imilaf  promise  from  A.  to  himself  in  return 
ior  a  promise  on  his  own  part.  A.  afterwards  declines  to  discount 
hills  when  offered,  claiming  that  the  mutual  promises  betwera  him- 
self and  B.  are  not  binding  because  his  own  promise  was  to  do  what 
he  was  already  bound  to  do  by  his  contract  with  C* 
I  Again,  a  father  wishing  his  son  to  live  in  a  house  near  his  own, 
promises  the  son  to  fumiah  the  house  in  return  for  the  son's  promise 
to  buy  it  of  X.,  the  owner.  Subsequently  the  son  and  X.  enter  into 
a  mutual  written  agreement  for  the  purchase  of  the  house.    The 

Bowem  >.  Kurtz,  37  lom,  ajg;  L&ngdon  ».  Hughes,  107  Mass.  aja;  Scott  «.  Hallock, 
t6  Wash.  439. 

1  By  VMying  slightly  the  facts  of  this  supposed  i»ae  snd  spplylnK  the  theory  of 
tbose  who  disaent  fiom  Shadwell  f.  Shadwell  and  Scotaon  i.  Pegg,  tumely,  th&t  the 
qerfocmaoce  of  an  "^.fing  ctxitiact  with  «  third  penoD  cannot  be  a  consideiatioD 
be  a  prmoise,  we  obtain  a  somewhat  startling  mult.  Suppose  C,  instead  of  asking 
for  A.'s  promise,  merely  to  offer  to  indemnify  A.  as  to  all  bills  that  he  may  discount 
(or  B.  in  a  given  period  iq>  to  a  given  limit.  Then,  as  before,  A.  and  B.  make  their 
bilateral  aitangement  to  discount  and  leimhurae.  A.  thereupon  discounts  bills  when 
oSoed,  but  B.  becomes  insolvenL  A.  then  seeks  to  chaige  C.  iq>oa  his  promise  to 
indemnify.  C.,  however,  disclaims  liability,  because  A.  in  discounting  the  bills  waa 
■imply  performing  his  contract  with  B.  Suppose  still  another  case.  C.  being  interested 
la  tbe  welfare  of  two  young  men,  A.  and  B.,  promises  eadi  of  them  I500  in  oonudera- 
tlon  of  their  abstaining  from  the  use  (rf  Intoxicating  liquor  during  the  year  1897.  To 
Strengthen  their  resolutioo  to  cam  the  reward,  A.  and  B.  enter  into  a  bilateral  contract 
not  to  use  intoxicating  liquor  during  1897.  They  keep  this  contract,  but  on  applying 
to  Cfor  tbe  promised  reward  are  told  that  he  has  changed  his  mind  and  that  they  have 
BO  Ic^  claim  against  him,  since  they  have  simply  performed  their  pre-existing  con* 
tiactual  duty  to  each  other.  Furthermore,  those  who  disapprove  of  Shadwell  •.  Shad- 
well must,  to  be  consistent,  dissent  from  Guiln  s.  Cromartie,  11  Ired.  174  (see  also 
Greenling  s.  Bawdit,  Sty.  404,  and  Culliar  >.  Jeimin,  Sty.  463),  in  which  case  C.  was 
(barged  upon  a  pnmiiae  in  consideration  <d  marriage  by  a  promisee  who  had  no  fiancfe 
Kt  the  time  of  C.'i  offer  to  him.  One  may  well  hesitate  to  acquiesce  hi  a  doctrine 
of  consideratimi  that  would  exonerate  C.  in  these  three  cases.  Such  a  result  would  be 
grotesque  were  it  not  also  unjust. 
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fatiier  then  learns  that  a  more  dearable  bouse  may  be  obtained  at 
the  same  price,  and  agrees  to  furnish  that  instead  of  the  other. 
The  son  accordingly  notifies  X.  that  he  will  not  take  X.'s  house, 
and  when  reminded  of  his  contract  answers,  "Oh,  our  agreement 
was  no  contract.  I  had  already  promised  my  father  to  buy  the 
house,  so  my  pnmiise  to  you  to  buy  it  was  no  consideration  for 
your  promise,  and  both  promises  are  worthless."  Would  any  court 
exonerate  the  son? 

n.  Promises  of  perfonoaoce  of  a  pre-existing  contractual  duty 
to  counter-promisor. 

If  the  parties  to  a  contract  see  fit  for  any  reason  satisfactory  to 
themselves  to  make  a  bilateral  agreemoit  whereby  one  of  the  par- 
ties promises  to  perform  his  previous  contract,  it  is  difficult  to  see 
any  objection  to  this  genuine  bargain  on  the  score  of  considera- 
tion. The  new  pr<mise  b  an  act,  and  rendered  by  one  who  was 
entirely  free  to  withhold  it.  The  authorities  were  formerly  in  har- 
mony with  this  logical  conclusioii. 

In  i6o3,  in  Goring  r.  Goring,'  which  was  a  case  of  mutual  prom- 
ises by  the  creditor's  executor  to  acc^t  and  by  the  debtor  to  pay 
150  pounds  in  annual  instalments  in  satisfaction  of  305  pounds, 
the  debtor  was  charged  upon  the  new  promise,  the  court  saying: 
"The  consideration  alleged  is  sufficient  for  another  reason;  .  .  . 
for  the  plaintiff  agreeing  to  take  150  pounds  for  305  pounds  is  a 
promise  on  his  part,  and  so  one  promise  against  another."  Ten 
years  later  another  creditor  succeeded  against  his  debtor  upon  tiie 
new  bihiteral  agreement,  Fixioong,  C.  J.,  remariring:  "This  is  a 
very  plain  and  clear  case:  here  the  promise  is  mutualj  the  plaintiff 
pixmiised  to  stay  and  surcease  his  suit,  and  the  defendant  promised 
to  pay  100  pounds."  ' 

The  first  case  in  which  a  new  bilateral  agreement  betwem  a 
creditor  and  debtor  was  judged  invalid  was  Lynn  v.  Bruce.*  There 
were  mutual  pnnnises,  as  in  Goring  v.  Goring,'  by  the  creditor  to 
accept  and  by  the  debtor  to  pay  73  pounds  in  satisfaction  of  a 
debt  of  105  pounds.  The  debtor  paying  only  70  pounds,  the  creditor 
brought  an  action  for  the  other  3  pounds.    The  plaintiff  was  un-. 

•  Ydv.  II. 

*  Pooley  t.  GDberd,  a  Built.  41.  See  to  the  Mine  effect  WotdaatMiv.W^b  (1611), 
Hob.  18;  Flight  *.  Giedi  (1615),  HutL  77,  78;  CowUn  v.  Cook  (1616),  Noy,  83, 
lAtch.  151,  Pc^h.  i8j.  See  forthet,  TbomM  t.  Way,  17a  hiaw.  433,  53  N.  E.  R.  535, 
porBouixs,  J.  '3H.Bl.317. 
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saccessful;  not,  however,  because  the  debtor's  pFomise  to  pay  a  part 
of  his  debt  was  not  a  coosideratioa,  but,  strangely  enough,  because 
in  the  opinion  of  the  court  the  plaiatifi's  promise  was  not  a  oon- 
sideration.  Goring  v.  Goring '  was  not  cited,  and  the  court  con- 
sidered themselves  bound  by  the  numerous  cases  in  which  an  accord 
unexecuted  had  been  held  to  be  no  bar  to  an  action  upon  the 
original  debt.  "It  was  argued,"  say  the  court,  "according  to  the 
esses  in  RoL  Abr.,  that  an  accord  executory  in  any  part  is  no  bar, 
because  no  remedy  lies  for  it  for  the  plaintiff.  Perhaps  it  would 
be  a  better  way  of  putting  the  argument  to  say  that  no  remedy 
lies  for  it  for  the  plaintiff,  because  it  is  no  bar." 

Truly  a  sLogoIar  perversion.*  The  explanation  just  given  of 
Lynn  v.  Bruce  is  ccoifiimed  by  the  equally  remarkable  decision  in 
Reeves  v.  Heame.*  A  aeditor  agreed  to  accept  and  the  debtor 
agreed  to  give  a  suit  of  clothes  in  satisfaction  of  the  debt.  It 
seems  impossible  to  detect  any  flaw  in  this  bilateral  contract;  and 
yet  the  creditor  was  not  permitted  to  recover  upon  a  breach  of  the 
prtsnise  to  deliver  the  clothes.  Tlie  court  simply  f(^owed  Lynn 
V.  Bruce.  Because  the  creditor  could,  notwithstanding  the  new 
agreement,  sue  upon  his  old  claim,  he  should  not  be  peimitted  to 

>  Ydv.  II. 

*  Tlie  value  of  this  leMoniiig  will  be  better  sppred&ted  by  compuing  an  accord 
witli  an  awud.  Ori^n&Ily,  if  parties  submitted  a  crattrovcny  to  arbitration,  an  award 
that  one  party  pajr  a  definite  unount  cJ  money  to  the  other  created  a  debt  leoovexable 
by  action,  and  also  barred  the  original  claim.  An  accord,  —  that  b,  mutual  promises, 
—  on  the  other  hand,  WBsndtber  a  cause  of  action  nor  a  bar  to  an  action  before  the  days 
ofassompsit.  Fits.Abr.f.  is.pl.s;  Y.  fi.  5  Ed.  IV.  7-13;  Y.B.  i6Ed.IV.8-s;  Y.  B. 
17  Ed.  IV.  8-6;  Y.  B.  6  Hen.  vn.  11-8;  Andrews  *.  Bougbey,  Dy.  75  a,  75  b;  Ondy 
t.  Kent,  Dy.  355  (,  356  a.  Even  an  award  to  do  something  othex  than  the  payment 
of  money  had  no  more  Ic^al  effect  than  an  accord;  for  debt  was,  in  early  timea,  the 
only  remedy  upon  an  award,  Y.  fi.  16  £d.  IV.  8-5;  a  Harv.  Law  Rev.  63.  But  after 
aasuD^Mit  came  in  and  implied  promises  in  fact  were  recognized,  any  award  boired 
the  original  cUum,  since  the  successful  party  could  sue  open  the  other's  breach  of  his 
procoise  to  abide  by  the  award,  a  Barv.  Law  Rev.  63.  The  attempt  to  make  an  ac- 
cord also  a  bar  to  the  original  claim  by  reason  of  the  new  remedy  of  assumpsit  upon 
the  promise  failed,  as  It  ought  to  fail.  Allen  *.  Harris,  iLd.  Ray.  111;  James  i.  David, 
5  T.  R.  141;  Baytey  «.  Hnnan,  3  Bing.  N.  C.  915;  Gabriel  *.  Dresser,  15  C.  B.  61s. 
In  the  case  ot  the  award  it  was  not  the  prmnltes  but  the  subsequent  award  that  con- 
stituted the  bar.  So  in  the  acciad  It  Is  the  subsequent  perframancc  that  comtpondi 
to  the  award.  If,  howevei,  the  parties  eqilicitly  agree  that  the  new  promise,  as  dis- 
tinguished from  its  performance,  shall  of  itself  be  a  satisfaction  of  the  (viginal  daim, 
it  iriU  so  operate.  Hale  *.  Flockton,  14  Q.  B.  3S0, 16  Q.  B.  1039  (stmbU);  Jobnanohn 
1^  Sansome,  3  C.  B.  h.  s.  779  (NmUc);  Kramer  t.  Hdm,  75  N.  Y.  574. 

*  I  U.  &  W.  313. 
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have  an  action  on  the  new  prtHniae.  Keeves  t.  Heame  and  the 
reasoning  in  Lynn  v.  Bruce,  if  not  the  case  itself,  are  eSectually 
discredited  by  later  decisions.' 

Professor  Langdell  supports  Lynn  v.  Bruce  cm  the  ground  that 
a  debtor's  {Hxmuse  to  his  creditor  to  pay  his  ddit  is  not  a  consider- 
ation.' But  he  dtes  no  other  authority  for  this  view.  The  same 
view  is  expressed  by  Lfeake*  and  Pollock,*  but  without  referoice 
to  Lynn  v.  Bruce,  and  is  su[^rted  by  obiter  dicta  tA  the  judges  m 
the  few  cases  that  tbey  cite.*  Professor  Williston  *  and  Professor 
Harriman '  also  entertain  a  similar  opinion.  One  who  dissents 
from  such  an  array  of  expert  opinion  cannot  fail  to  recognize  the 
vehemence  of  the  presumption  against  his  own  view.  But  in  the 
present  instance  it  may  be  fairly  urged  in  point  <^  authority  that 
these  writeiB  seem  not  to  have  considered  the  early  decisions 
adverse  to  their  doctrine,  that  there  is  not  a  vestige  of  authority 
in  its  support  prior  to  1828,  and  that  there  is  no  English  dedsKHt 
in  its  favor  since  that  date.' 

The  reason  for  this  modem  doctrine  is  thus  eqniesaed  by  Pollock: 
"It  is  obvious  that  an  txptess  [Hxnnise  by  A.  to  B.  to  do  some' 
thing  which  B.  can  already  call  on  him  to  do  can  in  oontempla- 
tion  of  law  produce  no  fre^  advantage  to  B.  or  detriment  to  A."  ' 

>  Cromber  *.  futtt,  15  Q.  B.  677;  Naah  *.  Amubong,  10  C.  B.  m.  a.  iso. 

■  Sunmiuy,  lect.  8q.  *  Cont.,  ad  ed.,  619. 

*  CoDt,  6U1  ed.,  176. 

*  Baylqr  *.  Homan,  3  Bing.  N.  C.  915,  gii;  Jukwn  •.  Cobbtn,  8  U.  ft  W.  790; 
M&Ilalieu(.Hbdgton,  16Q.  B.  689;  Fruerv.Hatton,  iCB.N.B.511,534.  Totheu 
m&y  be  added  Philpot  *.  Brlsnt,  4  BIng.  717,  711;  Ljrth  •.  Ault,  7  Ex.  669,  674. 

■  8  Harv.  Law  Rev.  37.  '  Cont.,  6j. 

*  The  doctrine  hsa,  however,  prevtiled  la  a  few  of  our  States.  Fwd  i.  Gunct,  15 
Ind.  igS;  Eblln  •.  Miller,  78  Ky.  371.   See  also  the  fotlowliig  note. 

*  Cont,  6th  ed.,  176.  llic  American  cases  in  the  pteceding  note  proceed  upon 
this  same  prindplB.  The  prindi^e  was  Kngularly  misapplied  by  several  courts  to 
mutual  promises  by  a  credits  to  forbear  to  sue  until  a  fixed  day  upon  a  claim  already 
due,  and  by  the  debtor  to  pay  at  that  day  legal  Interest  in  addition  to  the  principal. 
Abel  V.  Alexander,  45  Ind.  513;  Hume  *.  Mazelin,  84  Ind.  574;  Holmes  t.  Boyd,  9a 
Ind.  33'!  Wilson  r.  Powers,  130  Man.  laj  (tanbUy,  Hale  w.  Forbes,  3  Hont.  395; 
Grover  *.  Hofqx>ck,  a  Dutch.  191;  Kellogg  f.  Olmsted,  aj  N.  Y.  1S9;  himdec  *. 
Thompson,  45  N.  Y.  iS;  Ohnstead  i. Latimer,  158  N.  Y.  313.  53  N.  E.R.  s;  Stickte  , 
*.  Giles,  9  Wash.  147  (,i»mlrU).  The  right  to  an  assured  inccane  for  a  definite  period  is 
surely  a  fresh  advantage  to  the  creditor,  and  the  duty  to  pay  it  is  a  fresh  detriment  to 
the  debtor.  AcOMdio^y,  such  a  bQateral  agreement  is  generally  upheld  in  this  coun- 
try. StalUngsf.JohnaDa,  3768.5641  Crossman*.  WohllebeD,9oin.  537,s4t;  Royal 
V.  Ijodsay,  15  Ean.  591;  Shqihod  s,  Thompson,  3  Bush,  176;  Alley  •.  Ht^kini, 
98  Ey.  668;  Chute  «.  Parke,  37  Me.  103;  Simpson  *.  Evans,  44  Ifino.  419;  Uoore  «. 


d  by  Go  Ogle 


TWO  THEORIES  OF  CONSIDERATION.  351 

To  this  it  may  be  answeied  that  the  law  does  not  pretend  to  meas- 
ine  the  adequacy  of  a  anisideration,  if  there  is  any  consideration. 
Certainly  the  making  of  the  new  promise  by  A.  is  an  act,  and  one 
which  he  was  under  no  obligation  to  ^ve.  If  B.  thou^t  it  suffi- 
ciently for  his  interest  to  give  a  countCT  promise  in  exchange  for 
A.'s  promise,  and  the  mutual  agreemoat  is  open  to  no  objection 
on  grounds  of  policy,  why  should  not  the  Court  ^ve  effect  to  this 
bargain  as  fully  as  to  any  other?  Furthermoie,  if  the  court  is  to 
assume  the  function  of  measuring  the  value  (^  an  act  given  in  ex- 
change  for  a  promise,  we  shall  have  a  new  crc^  of  fine-spun  difh 
tinctions.  One  of  these  distinclions  is  illustrated  by  Lyth  v.  Ault.* 
One  of  two  joint  debtors  promised  to  pay  the  debt  m  return  for  the 
creditor's  promise  never  to  sue  his  co-debtor.  The  agreement  was 
held  v^id,  because  the  separate  promise  of  the  one  mi^t  be  of  more 
value  than  the  jdnt  promise  of  the  two.*  If  the  sole  promise 
to  pay  the  entire  claim  is  more  valuable  than  the  original  joint 
liability,  the  sole  promise  to  pay  99  per  asit  of  the  claim  might 
also  be  more  valuable.  11  this  is  true  of  a  promise  of  99  per 
cent,  why  not  also  of  a  [smnise  of  90  pa  cent  or  50  pea*  cent  or 
of  I  pel  cent?  Where  is  it  possible  to  draw  the  line?  Obviously 
this  distinction  between  a  new  promise  by  the  two  joint-debtors 
uul  a  new  promise  by  one  of  them  is  h^^y  technical.  But  the 
distinction  leads  to  one  result  worse  than  technical.  Wherever 
the  doctrine  of  Fosikes  v.  Beer  obtains,  payment  of  the  i^ole  or  a 
part  of  the  joint  debt  by  one  of  the  debtors  is  not  a  valid  cmMdera- 
tion  for  a  prcmoise  of  the  creditor.'  And  yet  1^  Lyth  v.  Ault  a  sole 
promise  of  such  payment  is  a  valid  consideration.  The  bird  in  the 
hand  is  worth  less  than  the  bird  in  the  bushi  Truly  it  is  a  novel 
standard  of  value  that  the  courts  would  give  us  in  overriding  the 
bargain  td  the  parties.' 

Redding,  69  Min.  841;  Fonlei  >.  Brooki,  13  N.  H.  140;  HcComb  v.  Kittridge,  14 
Oh.  348;  Fawcett  «.  Frahmter,  31  Ohio  SL  637;  Benson  v.  Fhipps,  S7  Tex.  578. 

»  7  Ex.  669. 

'  A  sfaoOar  agreement  was  upheld  In  Uorrii  *.  Van  Vorst,  i  Zab.  100,  iig;  Lud* 
dington  t.  Bell,  77  N.  Y.  13S;  Alluon  v.  Abendroth,  108  N.  Y.  13S;  JaSray  *.  Davia, 
194  N.Y.  T64, 173  Utmilt).    But  Me  cmJrs  Early  «.  Burt,  68  Iowa,  716. 

*  Deertng  ■.  Moore,  86  He.  181;  Vebet  t.  Couch,  134  Mass.  16;  Line  t.  NelsoD, 
3S  N.  J.  358;  Huriaon  •.  WUcox,  a  Johns.  448;  Martm  v.  Frantf ,  137  Pa.  3S9. 

*  In  Bendb  ».  Ayen,  ii  N.  Y.  Ap.  Mt,  570,  the  aiurt  decided  diat  the  part  pay- 
ment oi  a  joint  debt  by  one  of  the  debton  was  a  valid  conuderatkin,  beomse  the  pmn- 
Ise  of  pMTtlal  payment  by  one  of  the  debton,  iriilch  was  confaBedly  valid, "  b  certainly 
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The  tedmical  character  <d  the  modem  attempt  to  determme  the 
value  of  a  promise  may  be  shown  m  another  way.  It  has  often 
been  decided  that  a  prconise  by  a  debtor  to  pay  his  debt  at  a  future 
day  in  consideration  d  actual  forbearance  by  the  creditor  in  the 
meantime  is  binding.^  A  amilar  promise  by  the  debtor  in  conader- 
ation  of  tlie  creditor's  covenant  to  forbear  must  be  equally  valid. 
Shall  a  similar  promise  in  coosideratioa  of  the  creditor's  abnide 
promise  to  forbear  be  invalid? 

Again,  as  appears  bom  Morton  v.  Bum,*  the  asagoee  of  a  chose 
in  action  may  make  a  valid  bilateral  contract  with  the  debtee,  the 
assignee  promising  to  forbear  for  a  time  to  sue  the  debtor  in  the 
name  of  the  creditor  (or  to-day  in  his  own  name)  in  return  for 
the  debtor's  promise  to  him  to  pay  the  debt  Shall  such  mutual 
promises  between  the  assignee,  the  domitius  of  the  daim,  and  the 
debtor  be  valid,  but  ^nular  promises  between  a  creditor  and  the 
debtor  when  the  debt  is  not  assigned  be  invalid? 

Since  a  right  of  action  in  assumpsit  may  be  mote  advant^;eous 
than  an  action  of  covenant  either  because  the  specialty  may  be 
lost,  or  the  creditor  might  wish  to  join  his  action  with  other  counts 
in  assumpdt,  or  for  some  other  reason,  shall  a  promise  by  a  specialty 
debtor  to  pay  his  d^t  be  a  consideration  for  a  promise  by  the 
creditor,  and  a  similar  promise  by  a  simple  contract  creditor  be  no 
consideration? 

Since  a  promise  in  writing  is  more  readily  proved  than  an  oral 
promise,  shall  the  new  bilateral  written  agreement  by  the  creditor 
to  forbear  and  the  debtor  [o  pay  be  valid  if  the  original  dd}t  was 
oral,  but  not  valid  if  it  was  in  writing? 

Even  if  this  test  of  value  is  to  be  applied,  must  not  every  promise 
of  payment  made  by  a  simple  contract  debtor  after  the  debt  is  due 
be  a  consideration?  For  the  new  promise  is  in  one  respect  more  val- 
uable than  the  old  liability,  smce  it  will  survive  after  the  old  claim 
is  barred  by  the  Statute  of  limitations.* 

not  uidTintageous  to  the  creditor  as  the  icceptance  of  the  actiuJ  money."  Thegood 
■ense  of  the  uguioetit  la  lodiqratable,  but  the  doctrine  of  Foklei ».  Beer  is  still  law  in 
New  York. 

>  Siiiith*.Bitch<»ck,iLeoD.a53;  Tduncyt.BFown.Cro.El.  171;  Mayv.AlvmRS, 
Cro.  EL  387;  Baker  *.  Jacob,  i  ButsL  41;  Pete  «.  Tongue,  i  KoIL  E.  404;  Kins  >- 
Weeden,  S^.  364;  Boone  •.  Eyre,  1 W.  Bl.  1311;  HopUni ».  Logan,  5  U.  ft  W.  S41. 

■  7  A.  &  E.  ig. 

•  Stallings  •■  Johnaon,  37  Ga.  564.   See  abo  Bopkins  *.  Logan,  5  M.  &  W.  241. 
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On  the  oth^  hand,  this  same  test  of  value  is  irreconcilable  with 
two  classes  of  decisions  which  are  not  likely  to  be  overruled.  First, 
those  allowing  an  action  upon  a  wager  on  a  past  event  or  upon 
the  kindred  mutual  promises  already  otnddered.^  For  at  the 
moment  of  the  bargain  one  of  the  promises,  as  both  parties  know, 
must  be  worthless.  Secondly,  the  cases,  already  discussed,*  in 
which  one  of  the  parties  to  a  bilateral  ccntract  wrongfully  refus- 
ing to  go  on,  it  is  mutually  agreed  to  rescind  the  contract  and  to 
substitute  a  new  one  in  its  place,  whereby  the  dissatisfied  party 
agrees  to  perform  bis  original  undertaking  in  return  for  the  other's 
promise  of  larger  compensation.  In  neither  of  these  classes  of 
cases  can  there  be  a  consideration,  exc^t  upon  the  principle  that 
any  act  by  a  promisee  in  exchange  for  a  promise  is  a  consideration. 

It  is  clear  that  this  innovation  of  the  nineteenth  century,  by 
which  the  courts  assume  to  determine  the  value  of  an  act  irrespec- 
tive of  the  value  set  upon  it  by  the  parties,  is  not  a  success.  It 
breaks  up  reascmable  bargains,  and  cumbers  the  law  with  unreason- 
able distinctions.  It  is  not  yet  too  late  to  abandon  this  modem 
invention  and  to  return  to  the  simple  doctrine  ctf  the  fathers,  who 
found  a  conaderation  in  the  mere  fact  of  a  bargain,  in  other  words, 
in  any  act  or  forbearan<x  given  in  exchange  for  a  promise.  This 
rule  ^ves  the  formality  needed  as  a  saf^;uaid  against  thought- 
less gratuitous  promises,  meets  the  requirements  of  business  men, 
and  frees  the  law  of  conaderation  from  subtleties  that  serve  no 
useful  purpose. 


»/ 


>  fu^,  IMge34SiDote3i>ixlpage346,iK>tBi. 

>  ti  Hirv,  Law  Rer.  sai,  a.  a. 
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On  a  broad  shaded  street  in  one  of  the  mo3t  beautiful  of  New 
England  villages,  stands  an  attractive  old  Colonial  house,  the  resi- 
dence, at  the  close  of  the  American  Revolution,  of  a  Connecticut 
lawyer.  Hard  by  the  house  was  the  owner's  law  (^ce,  a  small  one- 
stoiy  wooden  building  mudi  resembling  the  familiar  district  school- 
house.  There  was  nothing  about  it  to  catch  the  eye,  but  it  has  a 
peculiar  interest  for  the  lawyo*,  as  the  birthplace  of  the  Americao 
Law  School  Toi  it  was  to  this  building  that  young  men  came  from 
all  parts  of  the  cotmtry  to  Hsten  to  the  lectures  oi  Judge  Reeve,  the 
founder  of  the  celebrated  Litchfield  Law  School. 

It  is  indeed  a  far  cry  from  the  small  lecture  nxsn  of  Judge  Reeve 
to  this  noble  structure  destined  to  be  for  centuries  the  spadous  and 
well-ai^inted  home  of  a  great  university  law  school.  From  her 
humbler  lunne  in  Cambridge,  I  gladly  bring  the  greetings  and  om- 
gntulations  of  the  elder  to  the  younger  aster,  and  I  am  deeply 
«aiaab]e  of  the  privilege  of  saying  here  a  few  words  upoa  a  topic 
that  ia  near  to  the  hearts  of  both. 

On  this  red-letter  day  in  the  history  of  law  schools,  we  may  lot^ 
back  for  a  moment  tqxm  the  path  of  legal  education,  if  only  to 
take  cotmtge  for  further  achievement,  as  we  watch  the  steadily 
growing  conviction,  in  this  country  at  least,  that  law  is  a  science, 
and  as  such  can  best  be  taught  by  the  law  faculty  of  a  university. 

With  the  revival  of  interest  in  the  Roman  Law,  students  flocked 
to  the  medixval  muversities,  notably  to  Bologna  and  Paris',  and 
in  countries  where  the  system  of  law  is  essentially  Roman,  the  tra- 
dition of  obtaining  one's  legal  education  at  a  university  has  continued 
unbroken.  Indeed,  upon  the  continent  of  Europe  a  university  law 
school  is  the  only  avenue  to  the  legal  profession.  But  the  English 
law  was  not  Romanized.  For  this,  any  one  who  thinks  of  trial  by 
jury,  of  the  ben^oence  of  English  equity,  and  of  the  unrivaled  Eng- 
lish judidaiy,  may  well  be  thankful.    But  as  a  consequence  of  the 

*  An  iddieas  delivered  aa  Februujr  ai,  1901,  at  the  dedication  ol  the  new  building 
of  the  Oepoitment  of  L«w  of  the  TTnivcnity  of  Pom^vanit. 
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ttoa-acc^tance  of  Roman  Law,  early  English  lawyers  were  not 
bred  at  Oxford  or  Cambridge.  For  the  universities  were  in  the  hands 
of  the  ecclesiastics,  who  naturally  confined  their  attention  to  the 
canon  and  civil  law.  Another  reason  may  be  found  in  the  well-known 
dialogue  between  Lord  Chancellor  Fortescue  and  the  young  Prince 
of  Wales  in  praise  of  the  laws  of  En^^and.  The  Prince  having 
asked  why  the  laws  <^  Eof^d  were  not  taught  at  the  universities, 
the  Chancellor  replied:  "Li  the  universities  of  England  sciences 
are  not  taught  but  in  the  Latin  tongue,  and  the  laws  of  the 
land  are  to  be  learned  in  the  three  several  tongues,  to  witte,  in  the 
English  tongue,  the  French  tongue,  and  the  Latin  ttnigue." 

English  lawyers,  ther^ore,  obtained  their  legal  training  in  Lon- 
don, and,  in  early  times,  at  the  Inns  of  Court,  which,  with  the 
dependent  Chancety  Lms,  were  called  by  Fortescue  and  Coke  a 
k^  university.  In  the  days  <^  these  writers  the  term  was  not 
inapt.  The  membersh^  of  the  inns  was  made  up  of  students, 
re^dent  graduates,  called  barristers,  readers,  or  professors,  and 
benchers,  or  ex-professors,  all  living  together  in  their  dormitoiies 
and  dining-halls,  in  that  spirit  of  comradeship  which  has  added  so 
much  to  the  attractiveness  and  influence  of  the  legal  profession. 
They  lived,  too,  in  an  atmosphere  of  legal  thought  Every  day  after 
dinner,  and  every  night  after  supper,  there  were  discussions  of  legal 
questions  after  the  manner  of  a  moot-court.  There  were  also  lec- 
tures by  the  old  barristers,  which  were  followed  by  discussions  of 
the  chief  points  of  the  lectures.  But  the  lectures  and  discussions 
came  in  time  to  be  regarded  as  too  great  a  burden  upon  the  lawyers. 
They  were  at  first  shortened,  and  finally,  in  the  latter  half  of  the 
seventeenth  century,  given  up  altogether. 

A  legal  education  being  no  longer  obtainable  in  the  Inns  of  Court, 
students  of  law  trusted  to  private  reading,  suj^Iemeated  at  fint 
by  eq>erience  in  attorneys'  offices,  but  aft^  Lord  Mansfield's 
day,  in  the  chambers  of  special  pleaders,  conveyancers,  or  equity 
drau^tsmen. 

The  decay  of  the  Inns  of  Court  seems  not  to  have  ^dted,  for  two 
hundred  and  fifty  years,  any  adverse  comment.  But  towards  the 
middle  of  this  reforming  century  many  influential  lawyers  were 
impressed  with  the  need  of  a  better  preparation  for  admission  to 
the  Bar.  In  1846  a  ParUamentary  Commisaon,  after  hearing  the 
-testimony  <^  a  large  number  of  witnesses,  rq>orted  that  the  state  of 


d  by  Go  Ogle 


356  LECTURES  ON  LEGAL  HISTORY. 

Ic^  education  in  England  was  "extremely  unsatisfactoiy  and  in- 
complete," and  "strikingly  inferior  to  such  education  in  all  the 
more  dviUzed  states  of  Europe  and  America,"  end  recommended 
that  the  Inns  of  Court  should  resume  their  ancient  function  of  a 
legal  university.  I^ve  annual  courses  of  lectures  in  law  were  the 
meagre  result  of  this  report 

In  1855  a  second  Parliamentary  Commission,  including  \^c&- 
Chancellor  Wood,  Sir  Richard  Bethell  (Lord  Westbuiy)  and  Sir 
Alexander  Cockbum,  recommended  that  a  univermty  be  constituted 
with  a  power  of  (inferring  decrees  in  law.  This  recommendation 
had  no  effect.  Some  twenty  years  later,  under  the  leadership  of 
Lord  Selbome,  an  attempt  was  made  to  bring  about  the  establish* 
meat  of  a  general  school  of  law  in  London  by  the  action  of  Par- 
liament. But  the  attempt  was  unsuccessful.  Finally,  six  years  ago, 
a  third  Pariiamentaty  Commission  rqwrted  in  favor  of  a  Faculty 
of  Law  in  the  proposed  tporhing  University  of  London.  And  there 
the  matter  rests,  although  Lord  Russell  has  recently  expressed  the 
hope  "  that  the  effort  may  once  more  be  made,  and  this  time  suc- 
cessfully made,  to  establish  what  Westbury  and  Selbome  hoped 
and  worked  for,  a  great  school  of  law." 

As  a  result  of  the  agitation  of  the  last  sixty  years,  six  readers  and 
four  assistant  readers  give  some  thirty  hours  of  legal  instruction  per 
wed:  throughout  the  year,  and  only  those  may  be  called  to  the  Bar 
who  have  passed  successfully  certain  examinations.  These  examina^ 
tions  represent  about  one  third  of  the  work  covered  by  those  of  the 
Law  School  of  the  University  of  Pennsylvania,  and,  in  the  opinion  of 
oonq>etent  judges,  do  not  afford  any  trustworthy  test  of  adequate 
knowledge  of  the  law.  No  attendance  is  required  at  the  readers'  lec- 
tures or  classes,  and  the  actual  attendance  is  small.  Thereisno  per- 
manent teaching  staff.  The  teachers  areappointed  for  a  term  of  three 
years.  They  may  or  may  not  be  reappointed.  Incredible  as  it  may 
appear,  at  the  end  of  their  term,  in  1898,  the  ten  readers  and  assistant 
readers  were  all  dropped  and  replaced  by  a  wholly  new  decemvirate. 
The  reason  for  this  clean  sweep  is  aknost  more  surprising  than  the 
change  itself.  The  Council  of  Legal  Education,  as  one  of  the 
members  informed  Lord  Russell,  "thought  if  th^  did  not  effect 
frequent  changes,  and  thus  permitted  the  idea  to  grow  up  that  the 
teachers  should  be  ctmdnued  in  office  so  long  as  they  did  their  w<^ 
well,  it  would  be  interfering  with  them  in  the  pursuit  <A  tbdr  [no- 
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fession,  and  it  would  be  unfair  to  remove  them  later."  Lord  Russell, 
in  criticising  this  novel  conception  of  a  professorial  staff,  says  truly 
that  "such  a  polic?  renders  it  impossible  to  look  to  the  creation  of  an 
experienced  professional  class  of  teachers."  There  is  obviously  a 
vide  gap  between  this  school  of  the  Inns  of  Court  and  the  leading 
law  schools  in  this  country  with  a  three  years'  course,  compul- 
sory attendan<»,  searching  annual  examinations,  and  a  faculty 
<d  permanent  professors. 

One  oaturaUy  asks,  Why  did  not  the  universities  assume  the 
work  of  legal  education  which  the  Inns  of  Court  abandoned?  The 
answer  is  fdmple.  The  traditions  of  centuries  were  against  such  an 
innovation.  It  is  true  that  the  Vinerian  professorship  of  the  Com- 
mon Law,  to  which  we  owe  the  world-renowned  Commentaries  of 
Blackstone,  was  established  at  Oxford  in  the  middle  of  the  last  cea.~ 
tury,  and  this  was  followed  some  forty  years  later  by  the  similar 
Downing  professorship  at  Cambridge.  But  only  within  the  last 
thirty  years  has  really  valuable  work  been  accmnplished  at  the  uni- 
versities by  a  body  of  competent  and  permanent  teachers.  Even 
now  the  d^>artment  of  law  at  Oxford  and  Cambridge  is  not  and  does 
not  claim  to  be  a  profes^onal  school.  A  latge  part  of  the  curriculum 
is  devoted  to  Roman  Law,  Jurisprudoice,  and  International  Law, 
and  a  large  majority  of  those  who  take  tlie  law  course  are  und^- 
graduates  who  propose  to  take  their  BA-dc^ree  in  law.  Mr.Ralei^ 
one  time  Vinerian  Reader  in  English  Law,  tells  us  that  the  best 
men  at  Oxford  seklom  begin  the  study  of  law  until  they  go  to  Lon^ 
don,  and  he  thinks,  in  common  with  many  otheis,  that  the  andent 
universities  committed  a  grave  mistake  when  they  placed  law 
among  the  subjects  that  qualify  for  the  d^iree  oi  B.A. 

I  regret  to  find  that  Sir  Frederick  Pollock  considers  this  mistake 
irrevocable.  American  law  professors  would  generally  agree  that  a 
coIl^;e  student  had  better  let  law  alone  until  he  has  c(»npleted  his 
undergraduate  course.  Until  the  law  course  is  made  exclusively  a 
post-^aduate  course,  and  Roman  Law,  Jurisprudence,  and  Inter- 
national Law  are  made  electives  in  the  third  year  of  the  curriculum, 
instead  of  required  subjects  of  the  first  year,  and  the  staff  of  pennit^ 
n^it  professors  matmally  enlaiged,  those  of  us  who  would  like  to 
see  a  strong  professional  sdiool  of  law  at  the  English  universities, 
are  not  likely  to  have  our  dreams  realized. 

Ihere  must  be,  of  course,  srane  sufficient  reason  why,  notwith- 
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standing  the  lecmmieDdatioDS  of  succesdve  Pariiamentary  Com- 
missioQS,  and  the  earnest  efforts  of  mm  like  Lord  Westbury,  Lord 
Selbome,  and  Lord  Russell,  so  little  progress  has  been  made, 
either  in  London  of  at  Oiford  or  Cambridge,  towards  the  estab- 
Gshment  of  a  law  school  comparable  to  the  best  schools  in  other 
countries.  A  distinguished  lawyer  of  this  dty  suggested,  many  years 
ago,  the  quaint  explanation  that  in  a  country  in  which  the  law  con- 
^ts  of  the  dedsioos  of  the  judges,  "it  might  be  politic  not  to  en- 
courage academic  sdiools  of  the  national  juri^nidence  lest  ambi- 
tious professors  and  bold  commentators  should  obtmde  their 
private  opinions,  and  instil  doubts  into  the  minds  of  the  youth." 
The  true  explanation,  it  is  believed,  is  that  which  was  suggested  by 
another  eminent  Philadelphia  lawyer.  Mr.  Samuel  Dickson,  to 
whom  we  have  had  the  [Measure  of  listening  to-day,  in  his  interesting 
address  at  the  c^}ening  session  of  this  school  eight  years  ago,  pointed 
out  that  no  public  inconvenience  was  felt  from  the  calling  to  the  Bar 
at  gentlemen  who  were  incompetent  or  unwilling  to  practise.  For 
the  barristers  being  engaged,  under  the  English  custom,  not  by  the 
clients,  but  by  the  attorneys  or  solicitors,  who  were  themselves  ex- 
perienced in  law,  the  ignorant  or  incompetent  barristers  had  no 
chance  of  obtaining  any  buaness,  and  dropped  out  of  si^t.  Further- 
more, the  concentration  of  the  entire  body  of  barristers  in  London, 
and  the  unrivaled  honors  and  emoluments  that  reward  the  successful 
lawyer  so  devel(^>ed  competititm  and  so  stimulated  the  ambition  of 
the  ablest  men,  as  inevitably  to  produce  a  Bench  and  Bar  of  the 
highest  merit  and  distinction. 

If  we  turn  now  to  this  country,  we  find  a  marked  contrast  with 
the  English  experience  in  l^al  education.  To  the  College  of  Wil- 
liam and  Mary,  in  Virgtnia,  belongs  the  distincticn  of  having  the 
earliest  law  professorship  in  the  United  States,  a  distinction  due  to 
the  fertile  genius  of  Jefferson,  who,  being  i{>pointed  visitor  to  the 
college  in  1 779,  wrote  to  a  friend,  in  a  tone  of  great  satisfaction,  that 
he  had  succeeded  in  abolishing  the  two  professorships  of  divinity 
and  substituting  two  others,  one  of  medicine  and  one  of  law  and 
police.  Judge  George  Wythe,  commonly  known  as  Chancellor 
Wythe,  was  {^pointed  professor,  doubtiess  thnn^  the  influoice 
of  Jefferson,  who  had  been  a  pufnl  in  his  office.  It  is  an  interesting 
fact  that  John  Marshall,  as  a  student  of  the  college,  attended  the 
first  course  of  lectures  given  by  the  first  American  law  professor. 
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Three  sinular  professorships  were  established  in  the  last  century,  at 
Philadelphia,  New  York,  and  Lexington,  K,y.  It  seems  probable 
that  these  professorships  were  created  with  the  hope  that  they  would 
soon  expand  into  university  schools  of  law.  Such  an  inference 
derives  support  from  the  high  character  of  the  first  incumbents. 
Professor  Wythe  was  a  distinguished  judge  of  the  h^  Court  of 
Chancery  of  Virginia,  Professor  Wilson,  at  Philadelphia,  was  an 
Associate  Justice  of  the  Supreme  Court  of  the  United  States,  and 
both  were  signers  of  the  Declaration  of  Independence.  Professes 
Kent,  though  a  young  man  when  first  appointed,  already  ranked  as 
a  lawyer  of  ezcq)tional  ability  and  legal  learning.  To  these  honored 
names  should  be  added  that  of  Henry  Clay,  who,  although  the  fact 
seems  to  have  escfq)ed  his  bic^raphers,  was  for  two  years  professes 
of  law  at  Transjdvania  University,  being  the  youngest  full  law  pto- 
fessor,  as  well  as  the  youngest  senator,  in  our  country's  history. 
But  the  hopes  that  may  have  been  oitertaioed  of  developing  schools 
of  law  out  of  these  professorsh^  were  in  the  main  doomed  to  dis- 
appointment The  private  law  school  at  Litchfield  had  for  nearly 
twenty-five  years  no  competitor,  and  throughout  the  fifty  years  of  its 
existence  was  the  only  school  that  could  claim  a  nationai  character. 

The  oldest  of  the  now  existing  law  schools  m  this  country  is  the 
school  at  Cambridge,  which  was  organized  in  1817.  But  for  the 
first  dozen  years  of  its  existence,  tlie  Harvard  School  was  a  languish- 
ing local  institution.  I  cannot  better  present  to  you  the  gloomy 
outlook  for  this  school  at  tliat  time  than  by  quoting  from  Provost 
Dupoaceau.  In  an  address  before  the  Philadelphia  Law  Academy 
in  1831,  he  advocated  earnestly  the  establishment  in  Philadelphia 
of  a  National  School  of  Law,  and  after  alluding  to  the  law  lectures 
at  the  University  of  Cambridge,  added:  "If  that  justly  celebrated 
University  were  situated  elsewhere  than  in  one  of  the  remote  parts 
of  our  Union,  there  would  be  no  need,  perhaps,  of  looking  to  this 
city  for  the  conq>letion  of  the  object  which  we  have  in  view.  Their 
own  sagacity  would  si^gest  to  them  the  necessity  of  appointing 
additional  professors,  and  thus  under  their  hands  would  gradually 
rise  a  noble  temple  dedicated  to  the  study  of  our  national  jurispru- 
dence. But  their  local  situation  precludes  every  such  hq^e."  Nor 
were  the  law  schoob  of  the  University  of  Maryland,  Yale,  and  the 
University  of  Virginia,  which  were  established  between  1S24  and 
1836,  in  any  sense  rivals  of  the  Litchfield  School.  At  the  terminatiMl 
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of  that  famous  private  school  in  1833,  there  were  only  about  150 
students  at  seven  university  law  schools.  In  the  dozen  years  fol- 
lowing, new  schools  were  organised,  and  the  school  at  Cambridge 
under  the  leadersh^  of  Story,  in  s[ute  (^  its  unfortunate  situation, 
became  a  national  institution.  In  1850,  when  the  Law  School  of 
the  XTnivosity  of  Pennsylvania  was  established  by  the  au^oous 
dection  of  Judge  Sharswood  as  Professor  of  Law,  our  schools  num- 
bered fourteen,  and  in  i860  the  number  had  risen  to  twenty-three, 
with  a  total  attendance  of  about  1000  students,  all  but  one  of  these 
sdiools  forming  a  department  of  some  university.  In  the  thirty- 
five  years  ^ce  the  Civil  War  more  than  eighty  new  schools  have 
been  organized,  so  that  we  have  to-day  105  law  schools,  with  an 
attendance  of  about  13,000  students.  Twenty-five  years  ^o  in 
none  ci  the  schools  did  the  course  exceed  two  years.  To-day,  fifty 
oi  the  schools  have  a  three  years'  course.  Nearly  ninety  of  these 
schools  are  departments  of  a  university. 

Valuable  as  the  lawyer's  office  is  and  must  always  be  for  learning 
the  art  of  practice,  these  figures  show  how  completely  it  has  been 
superseded  by  the  law  school  as  a  place  for  acquiring  familiarity 
with  the  principles  of  law. 

It  is  on  interesting  illustration  of  the  law  of  evolution  that  we 
Americans,  starting  from  radically  different  traditicms  of  legal  edu- 
cation, by  a  wholly  indq)endent  process,  without  any  imitation  of 
continental  ideas,  have  adt^ted  in  substance  the  continental  prac- 
tice of  university  Ic^  training. 

What  is  the  significance  for  the  future  tA  this  remarkable  growth 
of  law  schools?  It  means,  first  of  all,  the  opening  of  a  new  career  in 
the  legal  profession,  the  career  of  the  law  professor.  This  is  a  vety 
ancieat  career  in  countries  in  which  the  Civil  Law  prevails.  In 
Germany,  for  instance,  a  yoimg  man  upon  completing  his  law  studies 
at  the  university,  determines  whether  he  will  be  a  practiang  lawyer, 
a  judge,  or  professor,  and  shapes  his  subsequent  course  accordingly. 
The  kiw  faculties  are,  therefore,  rarely  recruited  from  either  prac- 
tising lawyers  or  judges.  This  custom  will  never,  I  trust,  prevul  in 
this  country.  Several  of  my  colleagues  at  Cambridge  think  that  a 
law  faculty  made  up  in  about  equal  pn^tortioos  of  men  ^^xnnted 
soon  after  receiving  their  law  d^ree  and  of  men  ^>pointed  after 
an  experience  of  fmn  ten  to  twenty  years  in  practice  or  upon  the 
Bench  would  give  the  best  obtainable  results.    I  should  be  wilHog 
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to  take  the  diances  of  a  somewhat  larger  proportion  of  the  younger 
m«i,  if  I  believe  them  to  have  the  making  of  eminent  counselors  (»r 
strong  judges;  and  surely,  men  lacking  these  qualifications  ought 
never  to  be  thou^t  of  as  permanent  teachers  in  a  first-class  taw 
school.  The  experience  of  the  new  law  school  at  Leland  Stanford 
Umveraty  may  fairly  be  expected  to  throw  light  on  this  problem. 
Next  year,  four  of  the  five  law  professors  in  that  school  will  be  men 
who  received  their  ^pdntment  within  two  years  after  taking  their 
d<^;iee  in  law.  They  all  graduated  with  distinction,  and  might  look 
forward  with  confidence  to  a  successful  career  at  the  Bar  or  on  the 
Bench.  I  venture  the  prediction  that  this  California  school  will  ere- 
long be  in  the  front  rank  of  American  law  schools.  One  of  their 
faculty  told  me  that  their  ambition  was  to  make  the  Stanford  Law 
School  better  than  the  best  Eastern  law  schools,  and  added,  with 
commendable  enthusiasm,  that  he  believed  they  would  succeed 
within  twenty-five  years.    May  God  speed  them  to  their  goal  I 

But  whatever  question  there  may  be  as  to  the  just  proportion  in 
a  law  faculty  of  professors  from  the  forum  and  from  the  university, 
there  ought  to  be  no  doubt  that  the  faculty  should  be  made  up  al- 
most wholly  of  men  who  devote  the  whole  of  their  time  to  the  uni- 
versity. The  work  <A  a  law  professor  is  strenuous  enough  to  tax 
the  energies  of  the  most  vigorous  and  demands  an  undivided 
allegiance. 

At  the  present  time  about  one  fourth  of  the  law  professors  of 
this  country  give  themselves  whoUy  to  the  duties  of  their  professor- 
ships, while  three  fourths  of  them  are  active  in  practice  or  upon  the 
Bench.  These  proportions  ought  to  be,  and  are  likely  to  be,  re- 
versed in  the  next  generation.  At  the  law  schools  of  Harvard,  Co- 
umbia,  University  of  A^rginia,  Washington  and  Lee,  Comdl,  Stan- 
ford and  as  many  more,  nearly  all  the  professors  ^e  themsdves 
exclusively  to  the  academic  life.  The  University  of  Peimsylvania,  I 
am  confident,  will  not  be  long  in  joining  this  group.  There  are,  of 
oeurse,  occasional  instances  of  men  of  exceptional  ability,  facility, 
and  capacity  for  work,  and  of  such  abundant  loyalty  —  I  need  not  go 
beyond  the  walls  of  this  building  for  illustrations  —  from  whom  it 
is  better  to  accept  the  half  loaf  that  they  are  ready  to  give,  than  the 
whole  loaf  of  the  next  best  obtainable  persons.  There  is  always  the 
hqx,  too,  that  such  men  may,  sooner  or  later,  cast  in  their  lot  for 
good  and  all  with  the  university.  But  it  is  a  sound  general  rule  that 
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a  law  professorship  should  be  regarded  as  a  vocation  and  not  as  an 
avocation. 

Of  this  vocaticHi  the  paramount  duty  is,  of  course,  that  of  teadi- 
ing.  Having  mastered  his  subject,  the  professor  must  consider  how 
best  he  can  help  the  students  to  mastra  it  also.  Different  methods 
have  prevailed  at  different  times  and  [^aoes.  At  the  Litchfield 
School,  Judge  Reeve  and  Judge  Gould  divided  the  law  into  forty- 
eight  titles  and  prepared  written  lectures  cat  these  titles  which  they 
delivered,  or  rather  dictated  to  the  students,  who  took  as  accurate 
notes  as  possible,  which  they  afterwards  filled  out  and  allied  for 
preservation.  A  set  of  these  notes,  filling  three  quarto  volumes  of 
about  five  hundred  pages  each,  was  presented  to  the  Harvard  Law 
library,  llie  donor  in  his  letter  accompanying  the  gift  wrote  that 
these  notes  were  so  hi^y  prized  when  he  was  a  student  at  IJtcb- 
field  that  $100  and  upwards  were  frequently  paid  for  a  set.  At  a 
time  when  there  were  very  few  legal  treatises,  this  plan  of  supplying 
the  students  with  manuscript  text-books  served  a  useful  purpose. 
But  with  the  multiplicatiott  of  printed  treatises,  instruction  by  the 
written  lecture,  which  Judge  Story,  as  far  back  as  1843,  character- 
ized as  inadequate,  has  been  rightly  superseded.  The  redtatioD  or 
text-hook  method  was  for  many  years  the  prevailing  method,  and  is 
still  much  used.  A  certain  number  of  p^es  in  a  given  text-book  are 
assigned  to  the  students,  which  they  are  expected  to  read  before 
coming  to  the  lecture-room.  The  professor  catechises  them  upon 
these  pi^es,  and  cmnments  upon  thmi,  criticising,  am[riifying  and 
illustrating  the  text  according  to  his  judgment.  In  the  hands  of  a 
master  of  exposition,  who  has  also  the  ^t  of  provoking  discussion 
by  putting  hypothetical  cases,  this  method  will  accomplish  valuable 
results.  But  the  fundamental  criticism  to  be  made  upon  the  redta^ 
tion  method  of  instruction,  as  generally  handled,  is  that  it  is  not  a 
virile  system.  It  treats  the  student  not  as  a  man,  but  as  a  schoolboy 
reciting  tus  lesson.  Any  young  man  who  is  old  enoi^  and  clever 
enough  to  study  law  at  all,  is  old  enough  to  study  it  in  the  sane 
^irit  and  the  same  manner  in  which  a  lawyer  or  judge  seeks  to 
arrive  at  the  legal  principle  involved  in  an  actual  lit^tion.  The 
notion  that  there  is  one  law  for  the  student  and  another  law  iox 
the  mature  lawyer  is  pure  fallacy.  When  thirty  years  ago  Professor 
Laogdell  introduced  the  inductive  method  of  studying  law,  it  was 
my  good  fortune  to  be  in  his  first  class  at  the  Harvard  Law  School, 
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so  that  we  had  an  opportunity  to  compare  his  method  with  the  reci- 
tation system.  We  were  plunged  into  his  collection  of  cases  on  Con- 
tracts, and  were  made  to  feel  from  the  outset  that  we  were  his 
feUow  students,  all  seeking  to  work  out  by  discussion  the  true  piinr 
dplc  at  the  bottom  of  the  cases.  We  very  soon  came  to  have  definite 
convicticms,  which  we  were  prepared  to  maintain  stoutly  on  legal 
gtounds,  and  we  were  possessed  with  a  spirit  of  enthusiasm  for  our 
woikin  Omtiacts,  which  was  sadly  lacking  in  the  other  courses  con- 
ducted on  the  recitation  plan. 

There  are  srane  very  suggestive  sentences  in  Lord  Chief  Baron 
Kelly's  testimony  before  the  Parliamentary  DHomission  of  1855. 
He  was  giving  his  reasons,  derived  frcnn  his  own  ezperienK,  for 
setting  a  much  higher  value  upon  the  experi^ice  in  the  chamber  of 
a  barrister  or  special  pleader  than  upon  courses  of  lectures.  "Per- 
haps," he  says,  "there  was  too  much  o^ying.  But  there  was  also 
this  —  there  were  constant  debatings,  there  were  constant  investi- 
gations of  every  case  that  came  into  the  barrister's  or  pleader's 
chambos  for  his  (pinion  and  looking  up  of  cases;  and  then  the  stu- 
dents, each  giving  his  own  opinion  upon  the  case,  and  saying  why 
he  formed  that  opinion,  by  referrii^  to  authorities;  and  then  the 
barrister  saying,  my  opinion  is  so  and  so,  upon  such  and  such 
grounds,  correcting  the  errors  of  the  one  student,  and  ajqiroving  of 
the  course  resorted  to  by  the  other.  That  was  the  way  in  which  I 
kamed  the  law,  together  with  reading;  and  if  I  am  to  compel  any- 
body to  go  through  any  course  at  all,  it  would  be  just  that  course." 
The  Lord  Chief  Baron  was  exceptionally  fortunate  in  his  student 
experience.  He  was  in  truth  at  a  private  law  school  conducted  on 
the  sound  prindple  of  developing  the  student's  powers  of  legal 
reasoning  by  continual  discussion  of  the  princ^es  involved  in 
actu^  cases.  With  the  extinction  of  the  special  pleader  there  are 
few  such  schools  left,  even  in  London,  and  none  at  all  in  this  coun- 
try. One  of  my  colleagues  has  said  that  if  a  lawyer's  office  were 
conducted  purely  in  the  interest  c^  the  student,  and  if,  by  some 
magidan's  power,  the  lawyer  could  c(»nmand  an  unfailing  supply 
of  clients  with  all  sorts  of  cases,  and  could  so  order  the  coming  of 
these  clients  as  one  would  arrange  the  tO|^cs  of  a  scientific  law-book, 
we  should  have  the  law-student's  panulise.  This  fanciful  sugges- 
tion was  made  with  a  view  of  showing  how  close  an  approximation 
to  this  dream  of  perfection  we  may  actually  make.    If  we  cannot 
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gammon  at  will  the  living  clients,  we  can  put  at  the  service  of- 
the  studmts,  and  in  a  place  created  and  carried  on  especially  for 
their  benefit,  the  adjudicated  cases  of  the  multitude  of  clients  who 
have  had  their  day  in  court.  We  have  only  to  turn  to  the  reported 
instances  of  past  litigation,  and  we  may  so  arrange  these  cases  by 
subjects  and  in  the  order  of  time  as  to  enable  us  to  ti&ce  the  genesis 
and  the  development  of  legal  doctrines.  If  it  be  the  professor's 
object  that  his  studoits  shall  be  able  to  discriminate  between  the 
relevant  and  the  irrelevant  facts  of  a  case,  to  draw  just  distinctions 
between  things  ^parently  amilar,  and  to  discover  true  analogies  be- 
tween things  ai^>arenUy  dis^milar,  in  a  word,  that  they  shall  be 
sound  I^al  thinko^,  competent  to  graf^Ie  with  new  problems  be- 
cause of  thdr  e]^>erience  in  mastering  old  ones,  I  Itnow  of  no  better 
course  for  him  to  pursue  than  to  travel  with  his  class  through  a  wisely 
chosen  collecti(m  of  cases.  These  "  constant  debatings  "  in  the  class 
have  a  further  advantage.  They  make  easy  and  natural  the  growth 
of  the  custom  of  private  talks  and  discussions  between  professor 
and  students  outside  of  the  lecture  rooms.  Any  one  who  has 
watdied  the  working  of  this  custom  knows  how  mudi  it  increases  the 
usefulness  of  the  professor  and  the  effectiveness  of  the  school. 

But  the  field  of  the  law-professor's  activity  is  not  limited  to  his 
relations  with  the  students,  either  in  or  out  of  the  classroom.  His 
position  (pyts  him  an  exceptional  opportunity  to  exert  a  wholesome 
influence  upon  the  devdopment  of  the  law  by  his  writings.  If  we 
turn  to  the  countries  in  which  the  vocation  of  the  law-professor  has 
long  be^  reoopiized,  to  Germany,  for  instance,  we  find  a  large  body 
of  legal  literature,  of  a  high  quality,  the  best  and  the  greater  part 
of  which  is  the  work  of  professors.  The  names  of  Savigny,  ^^^nd- 
scheid,Ihering,  and  Brunner  at  once  suggest  themsdves.  These  and 
many  others  are  the  lights  of  the  legal  profession  in  Germany.  The 
influence  of  their  opinions  in  the  courts  is  as  great  or  even  greats 
than  that  of  judicial  precedents.  Indeed,  to  our  way  (tf  thinking, 
too  much  regard  is  paid  to  the  opinion  of  writers  and  too  little  to 
judicial  precedents,  with  the  unfortimate  result  that  the  distinction 
of  the  continental  judges  is  far  less  than  that  of  the  F.ngJish  judi- 
dary.  The  members  of  the  court  do  not  deliver  their  opinions 
seriatim,  nor  does  one  judge  deliver  fais  written  <q;)inion  as  that  of 
the  court.  The  opinions  are  all  what  we  call  per  airiam  ofHnions. 
Furthermore,  one  may  search  the  reports  from  cover  to  cover,  and 
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not  be  able  to  find  the  number  or  the  names  of  the  judges  who  con- 
stitute the  highest  court  in  the  German  Empire. 

But,  while  the  Gennans  might  well  ponder  upon  the  splendid 
record  and  position  of  the  judges  in  Eo^and  and  in  the  best  courts 
in  this  country,  we,  on  the  other  band,  have  much  to  leam  from  them 
in  the  matter  of  legal  literature.  Some  of  our  law-books  would  rank 
with  the  best  in  any  country,  but  as  a  dass  our  treatises  are  distinctly 
poor.  The  explanation  for  this  is  to  be  found,  I  think,  in  the  ab- 
sence of  a  la^ie  professorial  dass.  We  now  at  last  have  such  a  dass, 
and  the  t^portunity  for  great  achievements  in  legal  authorship  is 
most  propitious.  Doubtless  no  single  book  will  ever  win  the  success 
of  the  C(Hnm«itarie3  of  Blackstone  or  Kent  And  no  single  pro- 
fessor will  ever  repeat  the  marvdous  fecundity  of  Story,  who,  in 
the  axteen  years  of  his  professorship,  being  also  all  those  years  on 
the  bench  of  the  Supreme  Court,  wrote  ten  treatises  of  fourteen 
volumes,  and  thirteen  revisions  of  these  treatises.  We  live  in  the 
a^  of  spedahzation,  and  the  time  has  now  come  for  the  intensive 
cultivation  of  the  fidd  of  law.  The  enormous  Increase  in  the  variety 
and  complexity  of  htunan  relations,  the  multiplication  of  law  reports, 
and  the  modem  spirit  of  historical  research,  demand  for  the  malting 
of  a  fiist-dass  book  on  a  single  branch  of  the  law  an  amount  of  time 
and  thought  that  a  judge  or  lawyer  in  active  practice  can  almost 
never  give.  The  professor,  on  the  other  hand,  while  dealing  with 
his  subject  in  the  lecture-room,  is  working  in  the  direct  line  of  his 
intended  book,  and  if  he  teadies  by  the  method  of  discussion  of  re- 
ported cases,  he  has  the  best  possible  safeguard  against  unsound  gen- 
eralizations; for  no  ill-considered  theory,  no  doctrinaire  teai&icy  can 
successfully  run  the  gauntlet  of  keen  questions  from  a  body  of  alert 
and  able  young  men  encouraged  and  eager  to  get  at  the  root  of  the 
matter.  He  has  also  m  his  successive  classes  the  gratuitous  services 
of  a  large  number  of  imwitting  collaborators.  For  every  one  who 
has  ever  written  on  a  subject,  whidi  has  been  threshed  out  by  such 
classnxnn  discussion,  will  cordially  agree  with  these  words  of  the 
late  Master  of  Balliol:  "  Such  students  are  the  wings  of  thdr  teacher; 
they  seem  to  know  more  than  they  ev^  leam;  they  dothe  the  bare 
and  fragmentary  thou^^t  in  the  brightness  of  their  own  mind.  Their 
questions  suggest  new  thoughts  to  him,  and  he  appears  to  derive 
bam  them  as  much  (h:  more  than  be  hnparts  to  them." 

Under  these  favoring  conditions  tlie  next  twenty-five  years  ought 
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to  give  us  a  high  otder  of  treatises  on  all  the  important  branches  of 
the  law,  exhibiting  the  historical  development  of  the  subject  and 
containing  sound  conclusions  based  upon  sdentific  analysis.  We 
may  then  e:q>ect  an  adequate  history  of  our  law  su|}plementing  the 
admirable  be^noing  made  by  the  monummital  work  of  PoUodc  and 
Maitland. 

But  the  chief  value  of  this  new  order  of  l^al  literature  will  be 
found  in  its  power  to  correct  what  I  conceive  to  be  the  princ^tal 
ddect  in  the  genaslly  admirable  woric  of  the  judges.  It  is  the 
function  of  the  law  to  work  out  in  terms  of  legal  princq>le  the  rules, 
wbidi  will  pve  the  utmost  possQ>le  effect  to  the  Intimate  needs  and 
purposes  of  men  in  their  various  activities.  Too  often  the  just  ex- 
pectations of  men  are  thwarted  by  the  action  of  the  courts,  a  result 
largdy  due  to  taking  a  partial  view  of  the  subject,  or  to  a  failure 
to  grasp  the  original  devel(^)mait  and  true  significance  of  the  rule 
which  is  made  the  basis  of  the  dedsioiL  Lord  Holt's  unfortunate 
controversy  with  the  merchants  of  Lombard  Street  is  a  con^icuous 
instance  of  this  sort  of  judicial  error.  When,  again,  the  Ezdiequer 
Chamber  denied  the  quality  of  negotiability  to  a  note  made  payable 
to  the  treasurer  for  the  time  being  of  an  unincorporated  ccsnpany, 
they  defeated  an  admirable  mercantile  contrivance  for  avoiding  the 
inconvenience  of  notes  payable  to  an  unchartered  company  or  to  a 
particular  person  as  trustee.  Both  mistakes  were  due  to  a  miscon- 
cqjtion  of  the  true  principle  of  n^otiability  and  both  were  reme- 
died by  legislation.  It  would  be  difficult  to  find  an  established  rule 
/  of  law  more  repugnant  to  the  views  of  business  men  or  more  vigor- 
i  ously  condemned  by  the  courts  that  ^>ply  it,  than  the  rule  that  a 
creditor  who  acc^ts  part  of  his  debt  in  satisfaction  of  the  whole, 
may  safely  disrq[ard  his  agreemmit  and  collect  the  rest  of  the  debt 
from  his  debtor.  Tiaa  unfortunate  rule  is  the  result  of  misunder- 
standing a  didam  of  Coke.  In  truth,  Coke,  in  an  overlooked  case, 
declared  in  unmistakable  terms  the  legal  validity  of  the  creditor's 
agreement.  In  suggesting  these  illustrations  of  occasional  conflict 
between  judicial  decisions  and  the  Intimate  interests  of  merchants 
I  would  not  be  understood  as  reflecting  upoa  the  work  of  the  judges. 
Far  frcHn  it  The  marvel  is  that  in  dealing  with  the  many  and 
varied  problems  that  come  before  them,  very  often  without  any  ade- 
quate help  frc»n  the  books,  so  few  miatalcffa  are  made.  From  the 
nature  of  the  case  the  judge  cannot  be  eq)ected  to  engage  in  original 
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historical  investigations,  nor  can  he  approach  the  case  before  him 
from  the  point  of  view  of  one  who  has  made  a  minute  ajid  comprehen- 
sive examination  of  the  branch  of  the  law  of  which  the  question  to 
be  decided  forms  a  part.  The  judge  is  not  and  ought  not  to  be  a 
q>edalist  But  it  is  his  right,  of  which  be  has  too  long  been  de- 
prived, to  have  the  ben^t  of  the  conclusions  of  q>ecialists  or  pro- 
fessors, whose  writings  represent  years  of  study  and  reflection,  and 
are  illuminated  by  the  light  of  history,  analysis,  and  the  comparison 
of  the  laws  of  different  countries.  The  judge  may  or  may  not  accept 
the  conclusions  of  the  professes-,  as  he  may  acc^t  or  reject  the 
arguments  of  counsel.  But  that  the  treatises  of  the  professors  will 
be  of  a  quality  to  render  invaluable  service  to  the  judge  and  that 
they  are  destined  to  exercise  &  great  influence  in  the  further  devel- 
(^iment  of  our  law,  must  be  clear  to  every  thoughtful  lawyer. 

It  is  the  part  of  a  professor,  as  weU  as  of  a  judge,  to  enlarge  his 
jurisdiction.  Mention  should,  therefore,  be  made  of  the  whole- 
aome  influence  which  the  professor  may  exert  as  an  e]q>ert  coun- 
selor in  legislation,  either  by  staying  or  guiding  the  hand  of  the 
legislator. 

The  necessity  of  some  legislation  to  supplement  the  work  of  the 
judges,  and  the  wisdom  of  many  statutory  changes  will  be  admitted 
by  all.  But  the  power  of  legislation  is  a  dangerous  wei^n.  Evoy 
lawyer  can  recall  many  instances  of  unintelligent,  mischievous 
tampering  with  established  rules  of  law.  One  of  the  worst  of  such 
instances  is  the  provision  in  the  New  York  Revised  Statutes  of 
1838,  which  changed  radically  the  rule  against  perpetuities,  and 
which  called  forth  Professor  Gray's  criticism  "that  in  no  civilized 
country  is  the  making  of  a  will  so  delicate  an  4q>eration  and  so 
likely  to  fail  of  success  as  in  New  York."  Equally  severe  criticism 
may  be  fairly  made  upon  the  revolutionary  legislation  in  the  same 
State,  in  1S50,  in  r^ard  to  the  law  of  trust.  This  new  legislation 
has  produced  several  thousand  rqwrted  cases  and  has  ^ven  to  New 
Yoik  a  system  of  trusts  of  so  provincial  a  character,  that  in  the 
(f»nioD  of  Mr.  Chaplin,  the  author  of  a  valuable  work  on  trusts, 
the  ordinary  treatises  on  that  subject  are  derived  of  much  of  their 
value  for  local  use.  A  part  of  this  provincial  system  worked  so 
disastrously,  and  caused,  as  Chief  Justice  Parker  has  said  in  a 
recent  (^union,  so  many  "wrecks  of  original  charities  —  chariries 
that  were  dear  to  the  hearts  of  their  would-be  founders,  and  the 
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^Kcution  ci  wliidi  would  have  been  <^  inestinuible  value  to  the 
public,"  that  it  was  at  last  abdisbed  and  the  En^ish  system  <rf 
charitable  trusts  restored.  No  one  will  be  so  rash  as  to  regard  the 
law  professor  as  a  panacea  against  the  evils  of  unwise  l^pslatioii. 
But  I  know  of  no  better  safeguard  against  such  evils  than  the  ex- 
istence of  a  permanent  body  (rf  teachers  devoting  themsdves  year 
after  year  to  the  masteiy  of  their  refpective  subjects.  Then  again 
the  ^Hiit  of  codification  is  abroad.  It  is  devoutly  to  be  wished  that 
this  ^Mrit  may  be  hdd  in  chec±,  untQ  we  have  a  body  <A  legal  litera- 
ture resting  upon  sound  generalizatiMis.  If,  however,  codificatkMi 
must  come  prematurely,  it  is  the  part  of  wisdom  to  bring  to  the  wcark 
the  best  e]qiart  knowledge  in  the  country.  The  oonunisstCMi  to 
draft  the  code  should  be  caI^)05ed  of  cnnpetait  judges,  lawyers, 
and  professOTS,  and,  in  the  case  oi  oommerdal  subjects,  business 
moi  of  wide  eqierimce.  The  draft  of  the  prqxeed  code  ^lould  be 
published  in  a  form  easQy  accessible  to  any  one,  and  the  freest 
critidsHi  through  l^al  periodicals  or  otherwise  should  be  invited 
during  several  years.  In  the  Ught  of  this  criticism  the  draft  should 
then  be  amended  and  revised.  In  Germany,  where  by  far  the  best 
of  modem  oodificatim  is  to  be  found,  these  cardinal  piincqdes  are 
f<dlowed  as  a  matter  of  course.  They  were  almost  coo^detely  ig- 
nored, and  with  very  unfortunate  results,  in  the  prqnration  of  the 
N^^tiable  Instruments  Act,  adc^ted  by  several  of  our  States. 
We  should  surdy  mrad  our  ways  in  future  codifications.  In  Ger- 
many much  of  the  best  wuk  in  the  draf  dng  ctf  the  code  and  of  the 
criticism  of  the  draft  is  done  by  the  prof  essMS.  Thexe  is  no  reason 
why  under  smilar  methods  the  same  might  not  be  true  in  this 
country. 

This,  then,  is  the  threefold  vocation  of  the  law  i»t^essor  — 
teacher,  writer,  expert  counselor  in  legislation.  Surely,  a  care^ 
(Bering  a  wide  so^  for  the  most  strenuous  mental  activity,  a 
stimulus  to  the  hi^Mst  intellectual  ambition,  and  gratifying  in 
abundant  measure  the  desire  to  render  titgh  service  to  one's  fellow- 
men.  If  the  professor  refunmces  the  joy  of  the  arena,  and  the  intd- 
kctual  and  moral  ^w  <rf  triumphant  vindication  of  the  rigbt  in  the 
actual  dnuna  of  life,  he  has  the  zest  of  the  hunter  in  the  pursuit  d 
l^a]  doctrines  to  their  source,  he  has  that  delight,  the  hi^wst  of 
purely  inteUectual  delights,  which  comes  when,  after  many  vigils, 
some  original  generalization,  illuminating  and  simplifying  the  law. 
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first  flashes  through  his  brain,  and,  better  than  all,  he  has  the  con- 
stant inspiration  of  the  belief  that  tbrough  the  students  that  go 
forth  from  his  teaching  and  by  his  writings,  he  may  leave  his  impress 
for  good  upon  that  system  of  law  which,  as  Lord  Russell  has  well 
said,  "is,  take  it  for  all  in  all,  the  noblest  system  of  law  the  world 
has  ever  seen." 

To  those  of  us  who  believe  that  upon  the  maintenance  and  wise 
administratioit  of  this  systan  of  law  rests  more  than  upon  any  other 
support  the  stability  of  our  government,  it  is  a  happy  omen  that  so 
many  centers  of  legal  learning  are  developing  at  the  universities  all 
over  our  land.  May  the  lawyers  and  the  univer^ty  authorities  see 
to  it  that  these  law  faculties  are  filled  with  picked  men.  Until  the 
rural  legislator  has  enlightened  views  of  the  value  of  intellectual 
service,  we  cannot  hope  to  have  on  the  bench  so  many  of  the  ablest 
lawyers  as  ought  to  be  there.  But  the  universities,  many  of  them 
at  least,  are  not  hampered  by  this  difficulty.  They  have  it  in  their 
power  to  add  to  the  inherent  attractiveness  of  the  professor's  chair 
sudi  emoluments  as  will  draw  to  the  law  faculty  the  best  l^al 
talent  of  the  country^  I  have  the  faith  to  believe  that  at  no  distant 
day  there  wiU  be  at  each  of  the  leading  imiversity  law  schools  a 
body  of  law  professors  of  distinguished  ability,  of  national  and 
international  influence.  ~  That  the  Law  School  of  this  University 
will  have  its  place  among  the  leaders  is  assured,  b^ond  peradven- 
ture,  by  the  dedication  of  this  building.  The  lawyers  of  future 
generations,  as  they  walk  through  these  spadous  halls,  and  see  this 
ridi  library,  and  the  reading-rooms  thronged  with  young  men 
working  in  the  spirit  of  enthusiastic  comradeship,  will  say:  "Truly 
it  was  a  noble  nursery  of  justice  and  liberty  that  the  lawyers  and 
citizens  of  Philadelphia  o-ected  in  1900"  —  but  as  they  call  to 
mind  the  distinguished  lawyers  and  judges  among  the  alumni,  and 
as  they  read  over  the  names  of  the  jurist-consults  on  the  profes- 
sorial staff,  men  teaching  in  the  grand  manner,  and  adding  luster 
by  their  writings  to  the  Uiuversity  and  to  the  legal  profes^on  they 
shall  add:  "But  those  men  of  Philade^hia  buiided  even  better 
than  they  knew." 
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The  doctrine  of  mutuality  *  is  stated  as  follows  in  Loid  Justice 
Fry's  Treatise  on  Specific  Performance:' 

"A  contract  to  be  specifically  enforced  by  the  court  must,  as  a 
general  rule,  be  mutual,  —  that  is  to  say,  such  that  it  might,  at  the  I 
time  it  was  entered  into,  have  been  enforced  by  dther  of  the  par-  ' 
ties  against  the  other  of  them.  Whenever,  therefore,  whether  from ' 
personal  incapacity  to  contract,  or  the  nature  of  the  contract,  or 
any  other  cause,  the  contract  is  incapable  of  beii^  enforced  against 
one  party,  that  party  is  equally  incapable  of  aifordng  it  against 
the  other,  thoi^  its  execution  in  the  latter  way  might  in  itself 
be  free  from  the  difficulty  attending  its  execution  in  the  former." 

And  yet  the  truth  of  the  following  eight  proportions,  each  one  of 
which  is  at  variance  with  the  statement  just  quoted,  will  be  gen- 
erally admitted: 

(i)  A  bilateral  contract  between  a  fiduciary  and  his  prindpal  is  j 
often  enforced  in  favor  of  the  principal,  although  not  enforceable 
against  him. 

(a)  A  similar  contract  procured  by  the  fraud  or  misrepresenta- 
tion of  one  of  the  parties  may  be  enforced  against  him,  although 
not  by  him. 

(3)  In  En^and,  one  who,  after  making  a  voluntary  settlement, 
has  entered  into  a  contract  to  sell  the  settled  property,  may  be  com- 
pelled to  convey,  although  he  cannot  fturce  the  buyer  to  accq^t  a 
conveyance. 

(4)  A  vendor,  whose  inability  to  make  a  perfect  title  debars 
him  from  obtaining  a  decree  i^ainst  the  buyer,  may  in  many  cases 
be  forced  by  the  buyer  to  convey  with  compensation. 

I  Rquiated  by  peniusiion  from  the  Columbia  Law  Review  for  January,  1903. 

*  The  historical  development  of  the  doctrine  of  mutuality  ii  worked  out  with  mnch 
ftbili^  by  Profesior  Lewis  in  a  aeries  of  essays  in  the  American  Law  Register,  49  A.  L. 
R.  370,  381,  44S.  So7i  SS9i  Mid  S*  A.  L.  R,  fis,  as*.  S'O.  S>3-  The  tearned  reader  wiO 
find  in  these  articles  an  exhaustive  dtation  of  authorities  and  much  valuable  discus- 
tion  of  particular  caaea. 

'  Fry,  Sp.  Ferf.,  3d  ed.,  iij.    See  a  Kmilar  statement  in  Pomeroy,  Sp.  Pert.,  id  ed.. 
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(5)  Notwithstanding  the  opinions  of  Lord  Redesdale  and  Chan- 
cellor Kent  to  the  coatxary,  a  party  to  a  bilateral  contract,  who  Has 
ngned  a  memoraiKlum  of  it,  may  be  ccanpelled  to  perfoim  it  spedE- 
cally,  although  he  could  not  maintain  a  bill  against  the  other  party 
who  had  not  signed  such  a  memoraodum. 

(6)  A  contract  between  an  infant  and  an  adult  may  be  enforced 
against  the  adult  after  Uie  infant  comes  of  age,  althou^  no  decree 
could  be  made  against  the  plaintiff. 

(7)  A  plaintiff  who  has  performed  his  part  of  the  contract,  al- 
though he  could  not  have  been  compelled  in  equity  to  do  so,  may 
enforce  specific  performance  by  the  defendant 

(S)  One  who  has  contracted  to  sell  land  not  owned  by  him,  and 
who,  therefore,  could  not  be  cast  in  a  decree,  may,  in  loany  cases, 
by  acquiring  title  before  the  time  fixed  for  conveyance,  compel 
the  execution  of  the  contract  by  the  buyer. 

Several  of  these  propositions  are  treated  by  the  learned  author 
as  exceptions  to  the  general  rule.  But  a  rule  so  overloaded  with 
exceptions  is  fairly  open  to  this  severe  criticism  by  Professor 
Langdell: 

"The  rule  as  to  mutuality  of  remedy  is  obscure  in  principle  and  in 
extent,  artificial,  and  difficult  to  understand  and  to  remember."  > 

If,  however,  we  '^TaTW'np  the  actual  cases  in  which  a  plaintiff 
failed  to  obtain  specific  performance  of  a  contract  solely  on  the 
ground  that  equity  could  not  force  him  to  perform  his  own  counter- 
promise,  we  shall  find  that  the  underlying  principle  of  the  deci- 
sions is  simple  and  just,  easy  to  gra^  and  to  carry  in  the  mind,  and 
one  that  may  be  expressed  in  few  w<Hd3  without  qualifying  excep- 
tions. Tins  principle  may  be  stated  as  follows:  Equity  will  not 
con^l  spca&c  performance  by  a  defendant  if,  after  performance, 
the  common-law  remedy  of  damages  would  be  his  sole  securi^ 
for  the  performance  of  the  plaintiff's  side  of  the  contract. 

Let  us  test  this  principle,  first  by  the  groups  of  cases  in  which  a 
plaintiff  has  failed  to  obtain  ^)ecific  performance,  because  no  equi- 
table relief  could  be  obtained  against  lum,  and  then  by  the  groups 
of  cases  in  which  the  plaintiff  obtained  a  decree,  although  the  de- 
faidant  could  not  have  got  a  decree  against  him. 

A  typical  instance  of  the  refusal  of  relief  to  the  plaintiff,  because 
of  the  defendant's  inability  to  obtain  the  subsequent  performance 

'  I  Huvaid  Law  Review,  104. 


d  by  Go  Ogle 


37 »  LECTUKES  ON  LEGAL  HISTORY. 

of  the  plaintifl''s  promise  is  furnished  by  the  case  of  Chadwick  v. 
Chadwick.'  A  mother  agreed  to  convey  certain  land  to  her  son,  the 
latter  agredng  to  care  for  and  support  her  in  his  home.  A  bill  filed 
by  the  son  praying  for  specific  p^onnance  of  the  mother's  agree- 
ment was  dismissed,  because  the  mother,  after  making  the  convey- 
ance, could  not  obtain  equitable  relief  agauist  the  son,  contracts 
for  personal  service  and  the  like  not  being  enforceable  In  equi^. 
As  the  court  said  of  this  contract: 

"To  onnpel  its  observance  by  one  when  its  benefits  could  not  be 
secured  to  [from]  the  other  would  be  alike  unequal  and  inequitable." 

Vice-Chancellor  ^Xi^am  stated  the  principle  very  clearly  in 
Waring  V.  Manchester  Co.:* 

"The  court  does  not  ^ve  relief  to  a  plaintiff,  although  he  be 
otherwise  entitled  to  it,  unless  he  will,  on  his  part,  do  all  that  the 
defendant  may  be  entitled  to  ask  from  him;  and  if  that  which  the 
defendant  is  entitled  to,  be  something  which  the  court  cannot  give 
him,  it  certainly  has  been  the  generally  understood  rule  that  that 
is  a  case  in  which  the  court  wiU  not  interfere." 

But  relief  may  be  denied  to  a  plaintiff,  not  only  in  cases  in  which 
the  performance  pnanised  by  him  was  to  be  subsequent  to  that  of 
the  defendant,  but  sometimes  in  cases  where  the  recq)rocal  per- 
fonnance  was  to  be  contemporaneous.  A  case  in  point  is  Fli^t  s. 
Bolland,*  the  earliest  and  most  frequently  dted  case  in  which  the 
defense  of  lack  of  mutuality  was  sustained.  An  infant,  who  had 
entered  into  a  bilateral  contract  with  an  adult,  filed  a  bill  through 
his  next,  friend  for  its  specific  performance.  The  bill  was  dismissed, 
and  quite  properly.  A  decree  against  the  defendant  would  have 
compelled  him  to  surrender  his  property  without  any  security  for 
enjoying  the  equivalent  for  which  he  had  stipulated.  It  is  true 
that  the  decree  would  make  the  performance  of  the  defendant  con- 
ditional upon  the  plaintiff's  performance.  But  the  defendant  could 
not  count  upon  retaining  the  property  actually  conveyed  to  bim. 
For  the  plaintiff,  being  still  an  infant,  might  avoid  any  conveyanra 

■  (1S98),  111  Ala.  sSo.  See  to  the  nme  effect  O^rien  r.  Peny  (1900),  130  CaL 
Sa6;  Ikerd  *.  Beaveis  (1885),  106  Ind.  483- 

*  (1&49),  7  H&re,  A&a,  49a.  Tlie  Bome  kk*  U  tipntaei  by  Wood,  V.  C,  b  Stoclxr 
f.  Weddtfburn  (1857),  3  K.  ft  J.  393, 404,  and  t^  Lord  Ctaawoith  In  Blaiiett  t.  Bata 
(1865),  t  Ch.  Ap.  117, 114,  and  in  aeveral  of  the  caaea  dted  in  i  Amea  Cas.  in  Eq.  Jur. 
4rt.  n.  3. 

*  (1818),  4  Kuts.  399. 
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or  recover  aoy  money  paid  by  him.  That  the  dectsion  proceeded 
on  this  ground  is  dear  from  Sir  John  Leach's  remark:  "The  act  of 
filing  the  bill  by  bis  next  friend  cannot  bind  him."  * 

We  may  turn  now  to  the  eight  groups  of  cases,  already  men- 
tioned, in  which  the  relief  of  q)ecific  performance  is  given  to  a 
plaintiff,  although  no  decree  would  be  given  E^ainst  him. 
It  is  ccnnmon  learning  that  a  fiduciary  to  sell  cannot  buy  for  him- 
self and  enforce  the  contract  against  his  prindpal;  and  yet  he  may 
be  compelled  by  the  princq>al  to  take  and  pay  for  the  property. 
Similarly  a  contract  procured  by  fraud  is  enforceable  against  the 
fraudulent  party,  but  not  by  him.  It  would  be  preposterous  to 
permit  the  fiduciary,  or  fraudulent  party,  to  defeat  bills  against 
him  merely  because  of  his  inabiUty,  due  to  his  own  conduct,  to  main- 
tain a  bill  against  the  princqial  or  defrauded  party.  Nor  does  the 
rule  (^>erate  unfairly  against  the  fiduciary  or  fraudulent  puty,  for 
the  decree  against  him  makes  his  payment  concurrent  with  con- 
veyance by  the  plaintiff. 

The  same  reasoning  applies  to  the  case  of  a  contract  to  sell  land 
after  one  has  made  a  volimtary  settlement  of  it* 

The  inability  of  a  plaintiff  to  compd  specific  performance  may 
be  due  not  to  his  fault  but  to  his  misfortune.  A  vendor,  for  instance, 
with  the  best  of  intentions  may  find  it  impossible  to  make  out  a 
good  title  to  all  the  property  he  has  agreed  to  sdl.  He  cannot,  how- 
ever, use  his  inability  to  obtain  a  decree  against  the  buyer  as  a  de- 
fense to  a  bill  by  the  buyer  against  htm.  The  buyer  can  compd  him 
to  convey  and  to  recdve  a  proportionally  smaller  amount  of  pur- 
chase money.*  Here,  too,  the  seller  recdves  at  the  time  of  convey- 
ance a  cash  equivalent  for  it 

The  most  conspicuous  instance  of  the  breaking  down  of  the 
sweefang  doctrine  of  mutuality  is  furnished  by  the  cases  aridng 
tmder  the  Statute  <^  Frauds,  in  which  a  pluntiff,  whose  promise 
ronaios  purdy  oral,  is  allowed  to  enforce  performance  of  the  counter 
promise  of  the  defendant,  who  has  agned  a  memorandum  of  it. 
Lord  Redesdale  was  sbon^y  qiposed  to  granting  rdid  in  such 

'  Se«  to  the  nmeeffeaSidtt.Aiidenon,  63  Neb.  734, 89  N.W.  306,308;  RIcbudi 
>.  Gnen  (1871),  33  N.  J.  Eq.  536,  538;  Ten  Ey<i  1.  Uuning  (1894),  S>  N.  J.  Eq. 
47,  51;  Tur  •.  ScoU  (1867X  4  Biemt.  (F».)  49  (mmU«). 

■  Smith  t.  GuUad  (1817),  *  Mer.  1*3. 

■  Waaon*.  Williuna(t857>,3jt>r.N.  s.8io,aii(lcBKadtedfoiAmaCu.bEq. 
Jur,  331,  a.  I. 
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cases.*  Chancellor  Kent,  while  deferring  to  authority,  thought 
that  the  weight  of  argument  was  with  Lord  Redesdale.'  His  view 
seems  to  have  prevailed  ia  two  jurisdicrions.'  But  it  has  been  le* 
pudiated  in  En^jind,  Ireland,  and  in  nearly  all  the  states  in  this 
country.^  The  prevailing  view  seems  to  be  sound  and  just.  TIm 
Statute  of  Frauds  has  made  no  change  in  the  requisites  of  a  contract 
It  simply  furnishes  a  defense  to  the  one  whose  undertaking  is  not 
manifested  by  &  writing  signed  by  him.  If  the  defendant  has  not 
this  statutory  defense,  and  the  plaintiff  has  it,  it  is  because  the 
plaintiff  was  prudent  and  the  defendant  careless.  Furthermore, 
althou^  the  one  who  has  the  statutory  defense  cannot  be  com' 
peUed  to  perform  as  a  defendant,  he  must  perform,  on  his  part,  if 
he,  as  a  plaintiff,  insists  upon  performance  by  a  defendant  who 
cannot  plead  the  statute. 

A  contract  between  an  infant  and  an  adult,  as  has  been  seen, 
cannot  be  enforced  against  the  adult  during  the  non-age  of  the 
infant.  If,  however,  the  bill  is  filed  after  the  infant  comes  of  age, 
the  plaintiff  should  succeed,  as  he  did  succeed  in  Qaj^n  v.  Ash- 
down.'  The  commoh  law  gives  the  infant  a  defense  even  after  his 
majority,  just  as  the  Statute  of  Frauds  gives  the  oral  promisor  a 
defense;  but  the  adult,  like  the  pr(»nisoT  who  has  signed  a  memo- 
randum, has  no  defense.  The  objection  that  defeated  the  infant's 
bill  in  Flight  v.  Bolland  *  cannot  be  urged  against  a  bill  filed  after 
the  infant  is  of  age.  The  performance  by  the  plaintiff  concurrently 
with  the  defendant's  performance  cannot  be  avoided.  The  defend- 
ant will  receive  and  may  retain  the  stipulated  equivalent  for  his 
own  performuice. 

Lord  Justice  Fry  in  the  passage  already  quoted  defines  mutual 
as  meaning  that  the  contract  must  be  "such  that  it  m^t,  at  the 
time  it  was  entered  into,  have  been  enforced  by  dther  of  the  parties 
against  the  other  of  them."  In  accordance  with  this  definitioD  a 
contract  to  convey  land  in  consideration  of  a  promise  to  render 
personal  services  before  the  time  a^winted  for  conveyance  would 
not  be  mutual,  and  a  conveyance  could  not  be  compdled  even  after  ~ 

»  LkWToisoit  ».  Butki  (1S03),  I  Sch,  ft  Lef.  13,  so. 
t  Cluon  I.  Bkilej'  (1817),  14  Jolmt.  484,  489. 

*  Lipscomb  ?.  Watious  (1S94),  5  Dist.  CoL  Ap.  i;  Dunll  ■.  Uycn  (iSjo),  2 
Md.  Ch.  401. 

*  Hk  authorities  ue  collected  in  i  Amei  Cu.  ta  Eq.  Jur.  411,  n.  t. 

*  (1715).  9  Vin.  Abr.  393  (G.  4),  *.  •  Stifra. 
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the  plaintiff  had  rendered  the  services,  because  he  could  not  have 
been  forced  to  render  them  at  the  time  of  the  contract  made.  And 
yet  the  authorities  are  unaoimous  that  a  plaintiff,  who  has  rendered 
Buch  services  or  performed  any  other  consideration  for  the  convey- 
ance, which  equi^  would  not  have  compelled  him  to  perform,  may 
compel  the  defendant  to  convey.*  Such  a  result  was  inevitable.  It 
would  be  shoddngly  unjust,  if  a  d^endant,  who  had  received  the 
promised  equivalent  for  his  conveyance,  were  permitted  to  with- 
hold it.  It  is  for  this  reason  that  the  doctrine  of  mutuality  is  in- 
applicable to  imilateral  simple  contracts.* 

If  both  parties  at  the  time  of  the  execution  of  the  bargain  must 
have  the  right  to  resort  to  equity  for  its  qiecific  performance,  a 
vendor,  who,  at  the  time  of  the  bargain,  has  not  the  property  which 
he  agrees  to  sell,  cannot  by  subsequently  acquiring  it  compel  the 
buyer  to  complete  the  purchase.  There  are  a  few  deacons  and  dicta 
to  this  effect"  But  Mr.  Justice  Wells,  delivering  the  opinion  of 
the  court  in  Dresd  v.  Jordan,*  said  in  regard  to  this  conception  of 
mutuality: 

"We  do  not  so  understand  the  rule.  On-  the  contrary,  U  the 
oUigation  of  the  contract  be  mutual,  and  the  seller  is  able  in 
season  to  comply  with  its  requirements  on  his  part,  to  make  good 
the  title  he  has  agreed  to  convey,  we  see  no  ground  on  which  the 
purchaser  oi^t  to  be  permitted  to  excaaa  himself  from  its 
acceptance." 

And  this  view  is  supported  by  an  overwhehning  weight  of  au- 
thority.'   The  prevailing  view  b  just.    Indeed,  if  the  buyer  knew 

'  WilldnMn  ».  Clemnita  (1673},  8  Ch.  96;  Lane  f.  Msy  Co.  (1898),  iii  Abu  396; 
Tlnirber  v.  iievet  (1897),  119  Cai  35;  Lindsay  r.  Wamock  (1893),  93  Ga.  619; 
Denki  B.  Hile  (1889),  193  Ind.  G8;  ADen  s.  Ceno  Gordo  Co.  (1875),  40  Iowa,  349; 
TopAa  Co.  t.  Root  (1896),  56  Ean.  187. 

*  Howe  f.  Watsoo  (190a),  179  Man.  30,  and  coan  dted  tn  i  Amec  Gas.  in  Gq.  Jui. 
«».  "■  3- 

*  Nonii  t.  Fm  (1891),  45  Fed.  406;  Luie  c.  DdU  (1877),  46  Iowa,  M5;  T<n  Eydc 
1.  llaiuitig  (1S93),  j3  N.  J.  Eq.  47,  ji;  ChObowie  «,  Gaidiaer  (iaa4),  79  Va.  305 

*  (1870),  104  Haw.  407. 

'  Langfiwd  r.  Pitt  (1731),  a  P.  Wmi.  619;  Hbggirt  f .  Scott  (1830],  i  R.  ft  My.  393; 
Uurtell  ».  Goodyear  (i860),  i  D.  F.  ft  J.  431;  Hepbum  t.  Dunlop  (1816},  i  Wheat. 
179;  Maaon  •.  Caldwdl  (1S48),  lo  HI.  196,  108,  109;  Bmmfield  •.  Palmer  (1S44), 
7  Bladcf.  137, 130;  GuHd  >.  R.  R.  Co.  (1896),  S7  Kan.  70;  Logan  v.  Bull  (1S80),  78  Ey. 
607,  6i»;  Md.  Co.  t.  Eiqiec  (1900),  90  Md.  519;  Luckett  f.  Willlainion  (i8€6),  37 
Mo.  388;  Cy^  t.  Cook  (1886),  41  N.  J.  Eq.  350;  Bruce  t.  TUson  (186a},  15  N.  Y. 
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Bt  the  time  of  the  bargain  that  the  seller  did  sot  own  the  land 
bargained  for,  a  rule  which  permitted  him  to  refuse  to  accept  a 
good  title  subsequently  acquired  and  tendered  at  the  ^^xnnted 
day,  ^m|dy  because  the  seller  did  not  have  the  title  when  the  con- 
tract was  made,  would  be  a  mockery  of  justice.  Nor  is  there  any 
unfairness  in  a  decree  against  a  buyer  who  was  unaware  of  the 
seller's  lack  of  title  until  after  the  latter  had  acc[uired  it.  If,  in- 
deed, a  buyer  who  contracted  in  the  belief  that  the  seller  bad  the 
title,  discovers  before  the  time  for  conq^tion  of  the  contract  that 
the  seller  had  not  the  title  at  the  time  of  the  baigun,  and  has  not 
since  acquired  it,  he  is  justified,  according  to  several  authorities,  in 
saying  to  the  seller:  "I  shall  not  complete."^  Tie  bargained  iar 
vibit  he  bdieved  to  be  a  certainty,  and  it  would  not  be  fair  to 
ke^  him  la  suq>aise,  against  his  will  and  contrary  to  his  reason- 
able eq>ectati(m,  while  the  seller  endeavors,  without  any  certainty 
of  success,  to  procure  the  title  from  some  third  person.  But  if  be 
does  not  declare  the  bargain  off  at  once,  he  may  be  forced  to  com- 
plete it' 

It  is  evident,  from  a  consideration  of  the  dght  classes  of  cases 
just  discussed,  that  the  rule  of  mutualify,  as  commonly  ejq)ressed, 
is  inaccurate  and  "ligW'^'ng  -  The  reciprocity  of  remedy  required 
is  not  the  ri^t  of  each  party  to  the  contract  to  maintain  a  bill  for 
specific  performance  agdnst  the  other,  but  sin4}ly  the  ri^t  of  <me 
party  to  refuse  to  perform,  unless  performance  by  the  other  is  given 
OF  assured.* 

The  soundness  of  this  conception  of  mutuality  is  confirmed  by 
certain  cases  in  which  specific  performance  is  accomplished  by  an 
injunction  restraming  a  threatened  breach  of  the  omtract.  The 
maikager  of  a  theatre,  for  example,  has  engaged  a  distinguished 
actor  to  act  for  him  and  not  to  act  for  any  other  manager  during  a 
certain  period.   Although  the  actor  cannot  compel  spedfic  perform- 

194;  J«nUiu  t.  Vtbey  (1878),  73  N.  Y.  355;  Wotal]  •.  Aiutia  (1844).  5  btd.  Eq.  i; 
KlDdleyi.&ky(i845),6Ircd.445;  Wil«w*.TBi4»n(i856),60h.a7a;  Muh1c9mo'i 
Ap.,  (1870)  65  Pa.  480,  (1873)  71  Pft.  465;  Lyles  *.  KirkptUkk  (1876),  9  S.  Cv.  165; 
FcakcT  f.  Bndeton  (1883),  i*  Lea,  178;  llsim  t.  Smith  (1851),  8  Tex.  147;  Reevao 
t.  Dickey  (1853),  10  Gntt.  138;  Core  f.  Wgaa  (1889),  31  W.  Va.  177. 

■  FoTTcr  >.  Nuh  (1865),  35  Bcav.  167;  Brewer  «.  Brouhraod  (1881),  »  Ol  D. 
105;  Wilson  «.  Dunn  (1SS7),  34  Ch.  D.  569,  377;  Bdlamy  ».  Ddwabun  (1891),  i 
Ch.4i>- 

■  Hoggut  V.  Soott  (1830),  I  R.  ft  Uy.  193;  Saliibaiy  i.  Ektdier  <i84*),  1  Y.  ft 
CCCS4. 
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ance  of  the  manager's  agreement  to  employ  him  and  pay  him  Us 
salary,  the  manager  may  enforce  the  actor's  negative  agreement  not 
to  act  at  any  other  theatre.'  But  the  actor  is  not  obliged  to  perform 
this  negative  agreemoit  without  reciprocity  of  performance  on  the 
part  of  the  manager.  As  was  well  said  by  Wood,  V.  C,  in  Stocker 
V.  Wedderbum*  "where  a  person  is  ordered  by  injunction  to  per- 
form a  negative  covenant  of  that  kind,  the  whole  benefit  of  the  in-  • 
junction  is  conditional  upon  the  plaintiff's  performing  his  part  of 
the  E^reement,  and  the  moment  he  fails  to  do  any  of  the  acts  which 
he  has  engaged  to  do,  and  which  cover  the  consideration  for  the  nega- 
tive covenant,  the  injunction  would  be  dissolved."  ' 

All  the  contracts  thus  far  considered  have  been  bilateral  contracts, 
or  unilateral  contracts  in  which  the  defendant  received  the  full  quid 
pro  quo  at  the  m<mient  the  contract  arose.  It  is  bdieved,  however, 
that  equity  would  prcperly  enforce  the  performance  of  some  uni- 
lateral contracts,  although  the  defendant  at  the  time  of  bill  filed  had 
received  no  part  of  the  e:q}ected  equivalent  for  his  undertaking. 
St^pose,  for  example,  that  one  should  contract  under  seal  with  a 
married  woman  to  buy  for  a  certain  price  a  certain  piece  of  land  be- 
longing to  her.  Apart  from  statutes  the  promise  of  a  married  woman 
would  be  a  nullity.  But  if  she  and  her  husband  should  file  a  bill  for 
qwdfic  performance,  tendering  a  deed,  so  executed  as  to  convey  her 
interest  in  the  land,  a  decree  in  her  favor  would  be  eminently  just. 
For  the  defendant,  though  having  no  right  to  compel  performance 
by  the  woman,  if  forced  to  pay  the  purchase  money,  would  receive 
at  the  same  time  a  conveyance  of  the  land  and  so  obtain  the  full 
ben^t  of  his  bargain.  No  case  precisely  like  this  has  been  found. 
But  there  are  several  decisions,  not  essentially  distinguishable,  in 
which  a  defendant  who  had  covenanted  with  both  hu^[>and  and  wife 
for  the  purchase  of  her  land  was  compelled  to  complete  the  purchase, 
although  the  wife's  agreement  to  convey  was  altogether  void.* 

'  Luinley  v.  Wagner  (1851),  i  D.  M.  &  G.  93,  ukd  cues  dted  in  i  Ames  Cas.  in  Eq, 
jBi.  loj,  n.  .. 

»  (i8s7),3K.4J.393,404. 

*  A  lecognition  of  the  prindide  iteted  by  Wood,  V.  C,  would  have  led  to  a  different 
Rsult  in  Hilla  1.  Cn^  (1S4S),  1  Ph.  6a.  But  that  caae  wu  diacredited  in  Catt  f .  Touile 
{1869),  L.  R.  4  Ch.  654,  Mo,  66a,  and  Singer  Co.  *.  Union  Co.  (1871],  H<diiiC3, 153, 157. 
See  also  the  Reporter's  note  in  3  Ph.  6a. 

*  FenueUyv.  Anderson  (1850),  i  Ir.  Ch.  R.  1;  Chamberiin  •.  Robertwai  (1871),  31 
lorn,  408  (icmUb);  Logan  v.  Bull  (iSSo),  78  Ky.  607;  Freeman  w.  Suikea  (1S77),  i* 
Phils,  iig  isembk);  but  ue  Tair  t.  Scott,  supra,  senMt  eotika);  Jarnigan  «.  Levisy 
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Wben  an  option  to  purchase  land  is  givoi  and  acoqited,  the  ac- 
ceptance is,  in  most  cases,  f  iuily  to  be  inteipieted  as  the  giving  of  a 
counter  promise,  so  that  the  resulting  bargain  is  like  any  other  bi- 
lateral contract  for  the  sale  and  purchase  of  land.*  But  the  option 
may  be  granted  in  such  a  form  as  to  admit  ot  acceptance  without 
any  counter  obligation.  One  promises,  for  instfuice,  under  seal  or 
in  coQsideratioii  of  one  dollar,  to  convey  a  certain  piece  of  land  to  A., 
iipoa  A.'s  paying,  without  any  obligation  to  pay,  $i,ooo  therefor 
within  a  month.  Here  the  obligation  is  purely  unilateral  from  be- 
ginning to  end.  If,  however,  the  obligor  refuses  to  accept  the 
money  when  duly  tendered,  on  no  sound  equitable  princq>Ie  can  he 
resist  A.'s  bill  for  q>ecific  performance.  He  has  made  a  valid  con- 
tract, he  did  iiot  contemplate  a  counter  obligaticm,  and  a  decree 
against  him  will  secure  to  him  the  purchase  mmey,  the  eq>ected 
equivalent  for  his  undertaking.  Borel  v.  Mead,*  in  which  the  plain- 
tifi  was  successful,  seems  to  have  been  such  a  case. 

The  doctrine  of  mutuality  has  been  thought  by  some  judges  to 
a{^ly  to  contracts  attaining  an  option  of  quite  a  different  kind 
from  the  options  just  considered,  namely,  to  options  to  teiminate  a 
contract.  Rust  v.  Conrad'  is  a  case  in  point.  The  defendants,  land- 
owners, in  consideration  of  the  pluntiff's  making  successful  ezplo- 
rati<His  for  iron  ore  upon  the  lands  of  the  former  during  the  next  six 
months  agreed  to  execute  to  them  a  twenty  years'  lease  c^  the  lands. 
By  the  terms  xtt  the  contemplated  lease  the  lessees  were  to  prosecute 
mining  operations  diligently,  and  to  pay  certain  royalties.  Th^ 
were  also  to  have  the  option  of  terminating  the  lease  upcm  thirty 
days' notice.  Because  of  this  option  the  court  dismissed  a  bill  against 
the  landowners  for  the  execution  of  the  lease.  The  reasoning  of  the 
court  is  far  from  convincing.  Tliere  was  thought  to  be  an  im[m>- 
priety  in  giving  a  decree  for  the  plaintiffs,  the  benefit  of  which  they 
might  subsequently  see  fit  to  renounce.  It  would  seem  that  sudi  a 
contingency  might  safely  be  left  to  take  care  of  itself.   At  all  events 

(iSSo),  6  Lea,  397;  Mullens  v.  Big  Creek  Co.  (Tenn.,  i8gs),  35  S.  W.  R.  439;  Bot>vtx 
«.  Calhoun  (1S61),  16  Gntt  log,  113  (j«iiNs).  See,  bowevcc,  m  advene  oitldsn  in 
Fey,  ^.  Perf.,  3d  ed.,  317, 

)  The  smprialnK  mua  of  UUgatioa  arisliig  from  the  atten^rfa,  faivuiably  luuuccen- 
ful,  of  gmiUvs  of  c^tioni  to  resist  bills  for  specific  pcrfcMmsnce,  can  be  "p***™^  ^^^f 
t^  the  wJdeqjnad  caatiAxa  in  the  nunds  of  lawyen  m  to  the  true  wgnificwce  vt  the 
doctiDic  of  mutu&li^.   The  cues  an  ctdlected  In  i  Ames  Caa.  in  £q.  Jar.  431,  n.  a. 

•  (1SS4),  3  N.  Mex.  S4.  *  (iSSi),  47  M IdL  449. 
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it  hardly  lies  in  the  mouth  of  the  defendant  to  resist  perfonnance 
because  the  plaintiff  may  sometime  decide  to  renounce  the  benefit 
of  such  perfoimanoe.  One  feels  the  less  hesitation  in  oitidsing  this 
decision,  because  it  was  subsequently  siq>er9eded  by  a  statute  giv- 
ing specific  performance  against  landowners  in  such  cases.'  There 
are  a  few  dicta  in  accordance  with  the  Michigan  dedsion.*  But  there 
is  authority  as  well  as  reason  on  the  other  side.  Lowell,  J.,  puts 
the  matter  very  convincingly  in  Singer  Co.  v.  Union  Co.:*  "It  is 
certainly  ccHnpetent  to  the  parties  to  make  a  contract  which  will  be 
equitable  and  reastmabte,  and  In  which  their  rights  ought  to  be  pro- 
tected while  they  last,  thouj^  it  may  be  terminable  by  various 
circumstances,  and  thou^  tote  party  may  have  the  sole  right  to 
terminate  it,  provided  their  stipulation  is  not  one  that  makes  the 
whole  contract  inequitable." 

The  doctrine  of  the  Mich^an  decision  was  expressly  rqnidiated 
in  a  recent  Pennsylvania  case,  Philadelphia  Club  v.  Lajoie.* 

In  all  the  cases  thus  far  discussed  in  this  paper  it  was  the  defend- 
ant vdio  invc^ed  the  doctrine  of  mutuality  in  order  to  bar  the  speti- 
&c  perfoimance  (^  his  {Hxxnise,  which  by  its  iLature  was  such  as  to 
justify  equitable  relief.  But  there  are  instances  of  suits  by  a  seller 
^[ainst  a  buyer,  in  which  the  plaintiff,  pressed  by  the  argument  that 
his  remedy  at  law  was  adequate,  has  appealed,  and  with  success,  to 
the  prindple  of  mutualiQ^  to  stq^rt  his  prayer  for  equitable  relid. 
The  omtrast  between  these  two  doctrines  is  obvious.    In  the  one 

1  In  Grummett «.  Gingrass  (1889),  77  l£cli.  369, 389,  the  court  adcqited  tlieae  words 
ofcueof  theoounsd:  "Thelt^isbitnrecoiilddiinolcn.  Nody  all  the  mm  mines  oft 
die  Upper  Penincuk  liave  been  <U»cav«ed  by  e^iloren  —  poor  men  who  would  be 
cheated  out  of  their  dlicoveries  tmleu  uaple  meuu  were  provided  for  ccmipeUiiig  the 
kndowneis  to  live  up  to  their  agreements.  An  action  at  law  for  damages  would  be 
cntirdy  iUusoiy,  and  the  result  would  be  tliat  the  development  of  the  mineral  wealth 
of  the  Ulster  Peninsula  would  be  retarded.  If  the  law,  as  Uid  down  by  the  Stqweme 
Court  Cu)  Rust  f .  Coamd),  had  not  been  changed  by  the  lepslature." 

t  Marble  Co.  *.  Rqiey  (i86g),  10  WaU.  330,  359  (but  see  Teli^raph  Co.  >.  Harri- 
acn  (rSgi),  145  U.  S.  459);  Broddyn  Qub  *.  McGuire  (1903),  116  Fed.  7S1,  783; 
Iron  Co.  *.  Wcrtem  Co.  (iSSS),  83  Ala.  498,  509;  Stuigis  *.  Galindo  (iSSr),  59  CaL 
aS,  31;  Barrisburg  dub  *.  Athletic  Aaaa.  (1890),  S  Pa.  Co.  Ct.  R.  337, 341. 

•  (1871),  Holmes,  ts3- 

*  aoa  Pa.  310,  sr  AtL  973.  Tlie  court  lefening  to  Rust  >.  Coarad  said,  p.  azo: 
"Wearenot  satisfied  with  the  rwisonTng  intended  to  suHwrt  that  conclusion.  Wecan- 
not  agree  that  mutuality  of  remedy  requires  that  each  party  should  have  precisely  the 
nme  remedy,  either  in  form,  effect,  or  extcnL  In  a  fair  and  reasooabte  contract  it 
ought  to  be  snffideiit  that  each  party  has  the  poolbilfty  of  compeUing  the  peifocmauce 
(rf  the  promisei  which  wne  mutually  agreed  upon." 
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case  the  defendant  says  to  the  [daintiff:  "You  must  tenounce  your 
equitable  claim,  because  I  have  no  adequate  equitable  relief  against 
you."  In  the  other  case  the  plaintiff  says  to  the  defendant:  "Since 
you  may  enforce  your  equitable  claim  against  me  I  must  have  th^ 
rig^t  to  proceed  in  equity  on  my  legal  claim  against  you." 

In  tnith  the  vendor's  right  to  qiedfic  performance  has  nothing 
to  do  vith  any  question  of  mutuality.  The  vendor,  from  the  time  of 
the  barg^,  holds  the  legal  title  as  a  security  for  the  payment  of  the 
purchase  money,  and  his  bill  is  like  a  mortgagee's  bill  ior  payment 
and  foreclosure  of  the  equity  (rf  redemption.  This  view  is  confirmed 
if  we  consider  the  position  of  a  vendor  who  has  conveyed  before  the 
time  fixed  for  payment  He  is  now  a  creditor,  just  as  if  he  had  sold 
goods  on  credit,  and  there  is  no  more  reason  why  he  should  have  a 
biU  in  equity  than  any  other  ocmunon-law  aeditor.  No  case  has 
been  found  in  which  a  bill  has  been  sustained  under  such  circum- 
stances. The  case  of  Jones  v.  Newhall  ^  is  a  solid  decision  against 
such  a  bill.  A  lessee,  to  put  another  illustration,  may  compel  an 
execution  of  a  lease,  but  will  anyone  maintain  that  a  lessor,  who  has 
executed  a  lease,  may  collect  the  rent  by  a  bill  in  equity?  We  may 
dismiss  this  phase  of  the  doctrine  of  mutuali^  from  our  minds. 

It  is  hoped,  too,  that  the  preceding  discussion  of  the.  cases  will 
have  proved  the  need  of  revising  the  common  fonn  of  stating  the 
principle  of  mutuali^,  and  the  propriety  of  adopting  the  fonn  here 

I  suggested :  Equity  will  not  OHnpel  ^>ecific  performance  by  a  defend- 
ant, if  after  performance  the  common-law  ronedy  of  damages  would 
be  his  sole  security  for  the  performance  of  the  plaintiff's  side  of  the 
contract 

>  (1874),  115  Mass.  144. 
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Given  a  contract  which,  from  its  natuie,  warrants  a  decree  for 
its  £{>ecific  perfoimance  by  the  promisor  at  the  suit  of  the  prom- 
isee, under  what  circumstances  may  its  performance  be  compelled 
either  by  persons  other  than  the  promisee,  or  against  persons  other 
than  the  promisor? 

The  typical  agreement  justifying  the  relief  of  specific  perfonn- 
ance  is  the  agreement  for  the  sale  and  purchase  of  land.  It  is 
often  said  that  such  an  agreement  makes  the  seller  a  trustee  for 
the  buyer.  But  the  relation  between  these  parties  is  quite  different 
bam  the  ordinary  trust  relation.  The  seller  retains  the  legal  title 
as  a  security  for  the  payment  of  the  purchase-money.  Subject  to 
this  incumbrance  and  to  the  reservation  of  rents  and  profits  up  to 
the  time  fixed  for  conveyance,  in  case  the  seller  keqjs  possesion 
also,  the  equitable  interest  is  in  the -buyer.  In  other  words  the 
real  relation  of  the  buyer  and  seller  is  analogous  to  that  of  a  mort- 
gagor and  mortg^^  in  a  mortgage  created,  as  in  the  modem  Eng- 
lish practice,  by  an  absolute  conveyance  on  the  part  of  the  mort- 
gagor, and  an  agreement  to  reconvey,  on  payment  of  the  loan,  on 
the  part  of  the  mortgagee.  The  reports  are  full  of  statements  to 
this  effect.'  One  of  the  most  pointed  is  Judge  Tusley's  remark  in 
Graham  v.  McCampbell: '  "We  are  not  able  to  draw  any  sensible 
distinction  between  the  cases  of  a  legal  title  conveyed  to  secure  the 
payment  of  a  debt  and  a  legal  title  retained  to  secure  the  payment 
of  a  debt"  It  goes  without  saying  that  a  mortgagor,  or  his  aa- 
dgnee,  may  redeem  the  land  and  compel  a  reconveyance  from  any 
grantee  of  the  mortgagee,  tmless  the  title  has  vested  in  a  purchaser 
for  value  without  notice  of  the  mortgage,  and  that  any  assignee  of 
the  mortgagor  has  the  same  ri^t.  In  like  manner  the  buyer  or  any 
assignee,  immediate  or  remote,  of  the  buyer's  r^ts  may  redeem 
the  land  and  compel  a  conveyan<x  from  the  seller,  or  from  any  as- 

>  RepiiDted  hy  penntseloii  from  the  Barvaid  L»w  Review  foe  January,  1904,  with 
muiuscrfpt  additiona  by  the  aDtbor. 

*  See  Ames,  Cu.  b  Eq.  Jur.  140  d.  *  Hdg%  53,  55. 
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signee  of  the  land,  except  a  purchaser  for  value  without  notice  <rf 
the  vendor's  promise,  or  one  claiming  under  such  a  purchaser. 

The  soundness  of  the  analogy  to  the  mortgage  is  the  more  evi- 
dent, if  one  considers  the  right  to  compel  performance  of  the  buyer's 
promise.  As  the  mor^agee,  or  his  assignee,  may  maintain  a  bOl 
f^ainst  the  mortgagor  for  the  payment  of  the  mortgage  debt,  or 
for  the  alternative  relief  of  foreclosure  of  the  mortgage,  and  a 
decree  for  the  payment  of  any  deficiency  between  the  debt  and 
the  value  of  the  land,  so  the  vendor,  or  his  assignee,  may  maintain 
a  bill  against  the  buyer  for  the  payment  of  the  purdiase  money, 
or  for  the  alternative  relief  of  foreclosure  of  the  buyer's  equity 
and  a  decree  for  the  paymoit  of  any  deficiency  between  the  con- 
tract price  and  the  value  of  the  land.'  Similarly,  as  no  decree  will 
be  given  against  an  asdgnee  of  the  mortg^or  for  the  payment  of 
the  whole  or  any  part  of  the  mortgage  debt,  so  no  decree  can  be 
had  against  the  assignee  of  the  buyer  for  the  whole  or  any  part  of 
the  purchase  money.  The  sole  Ktnedy  against  an  assignee  of  the 
mor^agor  is  the  foreclosure  of  the  mortgage,  and  tlie  sole  remedy 
against  an  assignee  of  the  buyer  is  the  foreclosure  of  his  equity  to 
call  for  a  conveyance.' 

If  it  be  asked  why  the  assignee  of  the  mortg^ee  or  vendor  must 
convqr,  althou^  he  has  made  no  promise  to  convey,  while  the 
assignee  of  the  mortgagor  or  buyer  need  not  pay,  because  he  has 
made  no  pnnnise  to  pay,  the  answer  is  ample.  The  assignee  of 
the  mortgagee  or  seller,  having  notice  of  his  grantor's  agreement 
to  a>nvey,  would  naturally  pay  him  only  the  value  of  the  incum- 
brance. If  he  were  permitted  to  repudiate  his  grantor's  agreement 
he  would,  retain  for  hiTmu-lf  a  res,  which,  obviously,  should  go  to 
the  mortgagor  or  buyer  upon  payment  of  the  iocumbrance.  To 
prevent  this  unconscionable  enrichment  of  one  person  at  the  ex- 
pense of  another,  equity,  iq>on  the  plainest  princ^les  of  justice, 
imposes  upon  the  assignee  a  constructive  duty  to  convey,  co- 
extensive with  the  express  undertaking  of  his  grantor. 

But  this  reasoning  is  wholly  inapplicable  to  the  asdgnee  of  the 
mor^agor  or  buyer.  He  receives  no  res  which  should  .-go  to  the 
mortgagee  or  seller,  and  he  makes  no  unjust  benefit  at  their  ex- 
pense by  not  paying  the  mortgage  debt  or  purchase  money. 

>  Lymght  t.  Edmidi,  i  Ch.  D.  499,  506,  per  Jusel,  M.  R. 
^  ■  CoouUk^  •.  EBtt,  37  ni.  549,  and  cmies  dt«d  in  i  Amei,  Cai.  Eq.  Jnr.  141,  ■.  >• 
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Beddes  the  i^ieanmt  to  traiksfer  pmptxty  there  are  some  other 
affirmative  E^reements  toudui^  a  particular  ret,  of  whidi  equity 
will  compel  ^ledfic  performance.  A  grantor,  for  instance,  may 
require  the  grantee  of  land  to  build  thereon,  In  fulfilment  of  his 
promise  given  as  a  part  of  the  conaderation  for  the  conveyance.* 
But  the  rights  and  duties  of  third  perscHis,  growing  out  of  such  a 
promise  are  widely  different  from  those  of  as^gnees  of  promisors 
in  prcnnises  to  convey  property.  The  premise  to  build  being 
made,  as  a  rule,  to  the  promisee,  not  as  an  individual,  but  as  an 
occiq>ant  of  land  in  the  neighborhood,  the  benefit  of  the  promise 
is  not  transferable  genially  to  sudi  person  as  the  pnunisee  may 
designate,  but  only  to  srane  subsequent  occupant  of  the  promisee's 
land.*  Nor  is  the  burden  of  such  a  promise  transferable  to  any 
one,  even  to  a  purchaser  from  the  promisor  with  notice  of  the 


Sudi  puidiaser,  by  refunng  to  buUd,  does  not  retain  for  himself 
any  res  whidi  ou^t  to  go  to  the  promisee.  His  only  benefit  is 
the  avoidance  (^  a  possAly  unprintable  expenditure  of  mon^. 
Nor  does  this  benefit  to  him  imply  an  unjust  pecuniary  loss  to  the 
promisee.  For  the  I&tter  still  has  his  r^^t  to  compensation  for 
the  promisor's  breach  of  contracL  If  the  promisor  is  solvent,  the 
promisee  will  lose  nothing;  and  even  if  the  promisor  is  insolvent, 
the  promisee's  loss,  like  that  of  the  other  creditors,  is  simply  the 
consequence  of  mi^ilaced  confidence  in  the  pecuniary  ability  1^ 
the  common  debtor.  Moreover,  it  is  precisely  the  same  loss  that 
would  have  befalloi  hnn  if  the  promisor  had  kept  the  land.  So 
long  as  this  Is  true,  there  is  obviously  no  reason  why  equity  should 
impose  upon  the  promisor's  assignee  the  omstnictive  duty  of  ful- 

■  StORi  t.  Gl  West  Co.,  >  Y.  ft  C.  C.  C  48;  Ibjnjr  f,  Enmoni  (1901),  i  E.  B. 
J15,  and  CUM  dted  k  i  Aines,  Cm.  Eq.  Jur.  78,  o.  i, 

*  Doubtless  in  Mmie  cues  the  benefit  of  the  [vcwiiie  Is  not  ■■■t'g^'''*  ^t  aU,  bein( 
bteoded  to  enure  to  the  advantage  of  the  piomuee  alone  or  to  the  good  ol  the  public. 
Austeabeny  e.  CcHpontioD,  tg  Cb.  Kr.  ;jo. 

■  Haywood  f.  Bniuwicl:  Sod^,  S  Q.  B.  Dhr.  403;  LoDdoo  Co.  t.  Gomm,  m  Cb. 
Div.sCa.sSsCieMfrb);  Andrew*. A]tken,MCI).IMr.3i8(MMUt);  Aostenbenyv.CoF- 
potatkin,  ag  Qi.  Div.  750  (ovemiliiig  Cot^e  *.  Qiilcott,  3  Ch.  D,  694,  invalidatii^ 
Hotmea  v.  BtuUey,  t  Eq.  Ab.  17,  and  ^rpljlnlng  Moriand  *.  Cook,  6  Eq.  asa);  Hall  f. 
Ewin,  37  Ch.  Dhr.  74;  Oegg  r.  Hands,  44  Ch.  D.  so3i  S^P- 

But  see  Gilniei  f.  Mobile  Co.,  79  Ala.  569;  Whittenton  *.  St^>lea,  164  Mast.  319; 
Connttyinan  v.  Deci,  13  Abb.  N.  C.  110;  R.  R.  Co.  *.  R.  R.  Co.,  171  Pa.  384;  Lydi(± 
e  Co.,  17  W.  Va.  4*7. 
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filling  the  latter's  jnomise,  and  thereby  shift  the  loss  from  tlie 
promisee,  who  willingly  took  the  risk  of  the  promisor's  solvency, 
to  the  assignee,  who  gave  no  credit. 

If  we  turn  now  to  negative  agieements  restricting  the  use  of 
property,  we  shall  find  that  the  cases  in  which  equity  will  grant 
its  reUef  by  ^>ecific  perfonnance  in  favor  of  or  against  strangers 
to  the  contract,  fall  into  two  classes.  The  first  includes  covenants 
that  run  at  law  with  the  land  or  the  reversion,  in  which  cases  the 
equitable  reU^  is  ctmcurrent  with  the  legal  remedy.  The  second 
includes  agreemoits,  whether  under  seal  or  by  parol,  enforceable 
at  law  only  by  and  against  the  immediate  parties,  in  which  cases, 
therefore,  the  jurisdictieii  of  equity  in  favor  of  or  against  third 
persons  is  exclusive. 

The  rule  as  to  the  first  class  of  cases  is  simple  and  uniformly 
recognized.  If,  from  the  nature  of  the  covenant,  the  covenantee 
has  the  option  of  proceeding  at  law  for  damages  or  in  equity  for 
specific  performance  by  means  of  an  injunction,  this  same  q>tion 
may  be  ezerdsed  by  any  third  person  entitled  to  sue,  and  against 
any  third  person  liable  to  be  sued  at  common  law.* 
''  In  the  second  class  of  cases  there  is  not  complete  harmony  in 
the  decisions;  nor  in  the  courts,  which  agree  in  their  decisions,  is 
there  a  concensus  of  opinion  as  to  the  ratio  decidendi.  It  will  be 
convenient  first  to  state  the  result  of  these  dedsions  as  to  the  per< 
sons  subject  to  the  burden  of  these  agreements;  aa  to  the  persons 
entitled  to  the  benefit  of  them;  as  to  the  nature  of  the  restrictions, 
of  which  the  benefit  and  the  burden  pass  to  third  persons;  and  as 
to  the  kind  of  res,  to  which  such  restrictions  attach;  and  then  to 
discuss  the  general  principle  to  be  deduced  from  the  dedsions. 

To  muntain  a  common  law  action  upon  covenants  running  with 
the  land  at  law  privity  of  estate  between  the  covenantor  and  the 
defendant  is  essential.  But  no  such  privily  is  necessary  in  suits 
against  persons  cha^eable  only  in  equity.  The  burden  of  the 
restrictive  agreement,  unless  e:qiressly  limited  to  the  covenantor,* 
falls  iqwn  every  possessor  of  the  res  except  a  purchaser  for  value 
without  notice  of  the  agreement,  or  a  possessor  subsequent  to 
such  bona  fide  purchaser.  Accordingly  relief  by  injunction  will 
be  granted  not  only  against  the  covenantor's  assignee,*  but  against 

'  Clegg  ».  Handi,  44  Ch-  Div.  s«3-  *  S«  Fawcett,  43  Ou  D.  150, 

*  TuIk  v.  Moxh&y,  a  Ph.  774,  and  cases  dted  in  Amea,  Cas.  Eq.  Jur.  149,  a.  t. 
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Ills  lessee,'  against  an  occupant,'  and  also,  it  is  believed,  although 
no  case  in  point  has  been  found,  against  a  disseisor.' 

A  purchaser  for  value  without  notice  of  the  agreement  takes  the 
res  iree  from  the  restrictive  agreement.*  The  promisee  and  the 
imiocent  purchaser  are  equally  meritorious  persons,  and  one  of 
them  must  suffer  by  the  wrongful  conduct  of  the  transferor.  But 
in  this  instance,  as  in  other  cases  of  equal  equities,  the  court  leaves 
the  parties  where  it  finds  them.  To  incumber  the  res  in  the  hands 
of  the  innocent  purchaser  for  the  benefit  of  the  promisee  would 
be  to  rob  Peter  to  pay  Paul.  The  atuation  is  altogether  different, 
if  the  r«5  is  acquired  with  notice  of  the  restrictive  agreement,  or 
by  a  volunteer.  If  such  a  possessor  were  permitted  to  ignore  the  ^ 
restrictive  agreement,  he  would  make  an  unmerited  profit,  and  this 
profit  would  entail  an  undeserved  loss  upon  the  promisee.  For 
the  promisee  in  negative  agreements,  unlike  the  promisee  in  affirm- 
ative f^reements,  has  no  redress  against  the  promisor.'  The  latter 
did  not  violate  the  restrictive  agreement  while  he  was  in  possession 
of  the  res,  and  its  violation  by  a  subsequent  possessor  is  no  breach 
of  contract  by  the  promisor. 

What  persons,  if  any,*other  than  the  promisee  may  enforce  ocan- 

1  JaluiBrot&enCi>.«.Holmn(i90o),  iCIliSS;  H(^loiWKyt.HilI(i90i),3CL6i>, 
•sd  CAMS  dted  in  i  Ames,  Cu.  Eq.  Jur.  153,  n.  t. 

■  Muidei  «.  Itickn  (1891),  a  Ch.  554. 

■  Rm  Niabit,  (1906)  i  Ch.  386,  nffirming  [1905]  1  Ol  391,  lux.  See  a  critidsm 
of  this  caae  In  51  Sol.  J.  141,  155. 

*  Cuter  a.  WIBluns,  9  Eq.  678;  Nottin^iun  Co.  *.  Butler,  16  Q.  B.  Dhr.  778,  787, 
788^  RoweUt.'Satchdl(i903),3Cli.ii3;  Wuhbum*.  HiUer,  ii7Hau.  376^  Mc^et 
t.  PRdayterian  Ho9friUl,  65  N.  Y.  App.  Div.  134,  and  caaes  dted  in  i  Ames,  Caa. 
Eq.  Jur,  173,  n.  i.  Ttteie  b  a  casual  statement  by  Jessel,  M.  R.,  in  London  Co.  «, 
Gomm,  10  Ch.  D.  563,  583,  that  a  boiMfidt  puidiasa  of  an  equitable  estate  would  take 
Mibject  to  the  burden  of  a  ratrictive  agreement,  and  this  dktttm  has  received  the  extnt- 
judidal  ai^>TOval  of  Coluns,  L.  J.,  in  Rogos  «.  Hosegood  (i9c»),  1  Ch.  388,  405.  and 
Fabwsix,  J.,  in  Osbome  >.  Bradley  (1903),  1  Ch.  446, 4ji,  and  of  Rohex,  h.  ].  ia  R» 
NlsUt,  [1906)  I  Ch.  386,  405.  It  is  difficult,  however,  to  see  dthei  the  justice  or  the 
legal  principle  upon  which  the  boiMjUt  purcfaasa  <rf  an  equitable  fec-«imple  should 
be  leas  entitled  to  esoeption  trim  the  bnidcn  of  the  Rsttictive  agreement  than  the 
Innocent  purchaser  of  a  legal  fee-ainqile.  These  dieta  of  the  Riigll«h  judges  are 
deservedly  oitidaed  Id  a  recent  artide  in  the  SoBdttas'  Journal  (47  Sol.  J.  793)- 

*  Qements  «.  Welles,  L.  R.,  i  Eq.  mo;  Fdldcn  t.  Slober,  7  Eq.  $23;  Evant  >. 
Davis,  10  Ch.  D.  747.  764;  Fatman  1.  Barland,  17  Ch.  D.  353;  HaU  v.  Ewin,  37 
Ch.  D.  74.  Bat  tee  A  Poote,  [1904]  a  Ch.  (C.  A.)  173.  Tliae  cases  show  only 
that  eqirity  will  not  iKoe  an  injunction  against  a  covenantiw  no  longer  in  pomea- 
■on.     He  cannot  control  the  occupant.    Bat  he  Is  liable  for  breach  of  covenant. 
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pjiance  with  restrictive  agreemwits,  dqpwids  wholly  upon  the  in- 
tention of  the  parties  to  the  agreement    Frequently  the  parties 

I  intend  that  the  testridioD  iq>on  the  prcHuisor's  land  shall  be  for  the 
^    ',  benefit  of  the  promisee  as  owner  of  neighboring  land  and  of  any 

i  sulsequent  possessor  of  the  whole  or  any  part  of  the  promisee's 

'  land.  This  is  the  case  when  a  tract  of  land  is  divided  into  build- 
ing lots  to  be  sold  under  a  general  scheme  by  which  certain  re- 
strictions are  to  apply  to  each  lot  for  the  benefit  of  every  other  lot 
into  whosesoever  hands  they  may  come.  Privity  of  estate  between 
the  promisee  and  the  plaintiff  is  not  essential  to  the  aiforcement 
erf  these  restrictions.  The  benefit  of  the  agreement  passes  not 
only  to  an  assignee,'  but  also  to  a  lessee*  of  the  assignor,  and  prob- 
acy to  a  subsequent  possessor,  who  is  a  mere  occujuer.*    Some- 

I  times  it  is  the  intention  of  the  parties  that  the  restriction  upon 
■'>■  :  the  promisor's  land  shall  ben^t  third  parties  already  in  pos- 

i  ses^on  of  neighboring  land  at  the  time  of  the  promise.  Accord- 
ingly, if  the  owner  of  land  sells  it  in  lots  to  differoit  purchasers, 
but  subject  to  the  same  restrictions,  the  prior  purchaser  of  one  lot 
may  enforce  the  restrictive  agreement  of  the  later  purchaser  of 
another  lot.'  Similariy,  a  promise  of  th^  purchaser  of  lot  i  from 
A.,  a  trustee  for  B.,  not  to  erect  any  building  which  would  obstruct 
the  view  bom  the  house  on  the  adjoining  lot  2,  owned  by  B.  io 
his  own  right,  is  enforceable  by  B.' 

If  the  restrictive  agreement  is  intended  for  the  benefit  of  the 
promisee  alone,  by  adding  to  his  comfort  and  enjoyment  in  the 
occiq>an<7  of  his  neighboring  land,  no  other  possessors  am  enforce 
the  agreement.* 

■  Rowwt.  Hoirfdpjl  fifmfil  »  Ch.  388;  Nottinghim  Co.  f.  Butler,  16  Q.  B.  Dir. 
778;  Puktt  w.  Ni^aiagfk,  6  AH.  341;  DeGimy  t.  HammiiUi  Co.,  S°  N.  J.  Eq.  jjg; 
TkOmulge  •.  Eut  Bank,  a6  N.  Y.  105,  aad  cues  dted  In  i  Amei,  Cat.  Eq.  Jni.  17a, 
n.  I,  iBo,  u.  I. 

■  ToUe  f.  GcmUdc,  11  Ch.  D.  373. 

■  PRaaiiu^7  eqoi^  would  not  enforce  the  tcrtrictfao  ■*  t*^  Sllj*  *  dhtaaf ■  but 
"^ymM  gnat  »a  lajondioo  so  a  bill  filed  I9  the  di«eitee. 

*  Reialg  t.  Cowlfahtw.  o  Ch.  D.  115, 118  (mmU>);  Nottin^afli  Co.  n  Butler,  t« 
Q.  B.  Div.  778,  784  (m»U«);  ColUni  ■.  Cutk,  36  Ch.  D.  943;  Hopkini  •.  Snith,  169 
Ham.  444;  DcGny  •.  Manmoiitli  Co.,  50  N.  J.  Eq.  399,  335;  BuTOW  ».  Ridaid, 
8  Paige,  351;  Bnuwv  ?.  Jmes,  *s  Batix  153. 

*  Gilbert  *.  Petcler,  38  N.  Y.  165. 

*  Ke*tes  «.  Lyon,  4  Ch.  ai8;  Shcniard  i.  GDmore,  57  L.  J.  Ch.  6;  Oeberae  t. 
Biadley  (1903),  1  Ch.  446;  Fataby  9.  Baikv  (1903),  a  Cb.  559;  Bsdgv  «.  BoftidmaD, 
16  Gimr,  559;   Sharp  >.  Kopci,  no  Uaas.  381;   C3^pf>  •.  Wikkr,  176  Ifan.  33a; 
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bitennediate  between  the  inteotioa  to  benefit  every  possessor 
in  the  occupancy  of  the  nd^iboriog  land,  and  the  intention  to 
fnK^n<f  the  enj<^ment  of  the  promisee's  occupancy  alone,  we 
find  in  the  much  ^proved  judgment  of  Haix,  V.  C,  in  Renals  *. 
Cowlishaw '  the  suggestion  of  still  another  possible  intention,  namdy, 
the  intaition  to  benefit  the  pix»nisee,  not  only  as  an  occiq>ant,  but ' 
also  as  a  future  adlCT,  by  ^ving  him  the  power,  if  he  chooses  to  a- ,  ^ 
erase  it  by  an  actual  assignmeiit  of  the  i^reanent,  of  transferring  j 
the  same  benefits  to  any  or  all  of  his  vendees.  In  such  a  case,', 
therefore,  a  subsequoit  possessor,  in  wxier  to  enforce  the  restric- 
tion, must  prove  two  distinct  assignments  by  the  promisee,  an^ 
assignment  of  the  land  and  an  assignment  of  the  contract'  The 
instances  must  be  rare  in  which  a  pnanisior,  willing  to  give  the 
promisee  the  poww  of  transferring  the  benefit  of  the  agreement, 
would  care  whether  the  power  wen  exercised  by  a  double  as^gn-  ' 
meat  of  land  and  agreement  or  by  the  mere  assignment  of  the 
land.  Not  is  it  easy  to  see  why  this  distinctitxi  should  be  of  value 
to  the  inoousee.  For  if  the  agreement  be  intapreted  in  the  wider 
sense  as  intended  to  gjve  the  benefit  to  the  pnnnisee  and  ai^  as- 
signee of  the  land  as  such,  a  promisee,  wishing  under  exceptional 
circumstances  to  convey  the  land  without  the  benefit,  could  easi^ 
release  tlie  restriction  as  to  the  land  about  to  be  conveyed.  It 
may  be  doubted,  too,  whether  in  Roials  v.  Coiriishaw  and  the 
otiur  Enj^ish  cases,  in  which  aas^iees  of  the  land  were  denied 
the  benefit  of  the  restrictions  because  there  was  no  actual  as^gn- 
ment  of  the  agreement  also,  the  evidence  was  sufficient  to  prove 
any  intenti<Hi  to  require  the  double  assignment.  On  very  "mi'luf 
facts  in  several  American  cases  the  court  dedded  that  the  benefit 
was  intended  to  pass  to  any  assignee  of  the  land.* 

It  might  be  siqiposed  that  all  restrictioQS  upon  the  use  of  land 

Hefandcy  t.  U*dban«|^  Co.,  6i  N.  J.  Eq.  164,  63  N.  J.  Bq.  tmi  Hdficbol  t. 
Tamaaaid,  73  N.  J.  Eq.  »i6,  70  AL  R.  965;  Eqnitabb  Co.  *.  Breniuu),  148  N.  Y, 
661.  See  alM  Kaap  «.  Bird,  5  Ol  Div.  974;  Adiby  «.  Wnaoa,  (igoo)  i  Ol  H,  in 
irtddi  «Mi  the  ratiktivc  ■gnHonti  ct  A  Mbnqaent  kvee  of  A.  wen  vunfoncmUe 
by  Ik  prior  leaaee  of  A. 

■  9  Ch.  Div.  I3S,  II  Ch.  DIv.  866. 

>  See,  b  Kamknce  wkb  tUi  view  of  Hau,  V.  C,  llMtcr  t.  Buaud,  4  Ch.  Kr. 
718;  NaUer  i.  Human,  89  L.  T.  Re|k  594;  ^licer  w.  Mwtfai,  14  App.  Cu.  ta,  14; 
Rogen  f.  Hoaegood  (1900),  a  Ch.  3SS,  40B. 

*  Pwk  V.  CoDwir,  J19  UtM.  546;  Pom  t.  Tfm,  115  N.  Y.  j6i;  CkA  f.  llutin, 
49  P&.  98^  MunucUi  t.  HnbUitf,  163  P&.  649. 
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whidi  are  aiforceable  as  between  the  parties  to  the  agreement 
would  be  equally  effective  in  favor  of  and  against  third  persons, 
within  the  rules  already  stated.  In  some  jurisdictions,  however, 
relief  for  or  against  strangers  to  the  agreement  is  limited  to  those 
restrictions  which  make  for  greater  pleasure  or  comfort  in  the 
occupation  of  the  neighboring  land.  Agreements  of  the  promisor 
!  not  to  use  his  land  in  competition  with  his  neighbor,  according  to 
;  the  decisions  and  dkta  in  a  few  States,  are  of  value  only  as  betwe^ 
promisor  and  promisee.'  But  the  weight  of  authority  is  in  favor 
ci  the  opposite  and,  as  it  seems  to  the  writer,  the  better  opmion.* 
li  A.  may  sell  his  land  to  B.  for  a  larger  price  because  of  his  agree- 
ment not  to  use  land  that  he  retains  in  competition  with  B.'s  use  of 
the  land  purchased,  and  if  this  is  a  valid  agreement  as  between  A. 
and  B.,  it  seems  a  hi^y  unjust  doctrine  that  permits  A.  to  sell,  and 
C,  although  a  purchaser  with  notice,  to  buy  the  land  freed  from  the 
'  restriction,  and  gives  B.  no  remedy  against  either  A.  or  C. 

Hie  res,  to  which  the  boiefit  and  burden  of  restrictive  ^ree- 
mrats  attach,  is  commonly  land.  But  it  may  be  personal  property. 
In  the  familiar  case  of  the  sale  of  a  business  with  an  agreement  by 
the  seller  not  to  engage  in  the  same  business  within  a  certain  dis- 
tance, the  benefit  of  the  agreement  passes  to  a  subsequent  assignee 
of  the  business.*  An  instance  c^  the  burden  of  a  restriction  pass- 
ing to  the  asdgnee  of  personalty  is  found  in  a  recent  New  Yoik 
case.*  The  owner  of  the  copyright  of  a  book  upon  the  sale  of 
one  set  of  dectrotype  plates  of  the  book  to  the  plaintiff,  agreed 
not  to  sell  copies  of  the  IxxA  printed  from  another  set  of  plates 
below  a  certain  price,  and  this  agreemrait  was  enforced  by  an  in- 
junction against  the  defendant,  a  subsequent  purchaser  c^  the 
copyright  with  notice  of  the  restriction. 

■  Tayknv.  Owen,  iBlackf.  310  (i«Mifa);  NonroMi.  Junei,  i^oUua.  iSS;  Eettb 
Ry.  f.  Eutcm  Rjr.,  41  Miiin.461  iiembU);  Brewer  1.  MuihaU,  ig  N.  J.  Eq.  537  (four 
of  twdve  Judges  dissenting};  Tudy*.  Creaay.Si  Va.5S3(twoof  fivejudgeidinaiting). 

*  Hollowfty  «.  Hill  (igoa),  t  Ch.  6ia;  Robbuoo  t.  Webb,  68  Ala.  393,  77  Ala.  176; 
McMAhon  *.  WmiMtu,  79  Ak.  iSS;  Fiye  ».  Partridge,  Ss  HL  167;  Watioiu  v.  ttlkn, 
SJ  Mich.  363;  Hodge  «.  Sloan,  107  N.  Y.  144  (two  judges  dbsenting);  Stinea  t.  Dor- 
man,  15  Oh.  St  580;  Uiddletown  f.  Newport  Hoepital,  16  R.  I.  319,  333  (tenMt). 

*  Benwell  *.  Tones,  *4  Bc*v.  307;  Ftedauteln  *.  Flwkwmtrin,  66  N.  J.  Eq.  asi,  S3 
All.  R.  1043;  FiaadKO  t.  Smith,  143  N.  Y.  4SB,  and  caaei  dted  in  i  Ames,  Cas.  Eq. 
Jur.  187,  n.  I. 

*  "-rhy  -  "•-'-**—  'T¥irlitVwi.  18  "  ''^  'it  "^  1-*  See aho N.  Y.  Co. «. 
Bamilttm,  18  N.  Y.  App-  ^y-  4"-  ' 
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The  uncertainty  as  to  the  true  legal  princ^le  of  the  decisions 
upon  the  passing  of  the  benefit  and  burden  of  restrictive  agree- 
ments is  evident  from  the  statement  by  Jessel,  M.  R.,  as  late  aa 
1882,  that  the  doctxioe  of  Tulk  v.  Moxhay/  a  leading  case  on  the 
subject,  appeared  to  him  to  be  "either  an  extension  in  equity  of 
Spencer's*  Case  to  another  line  of  cases,  or  else  an  extension  in 
equity  of  the  doctrine  of  negative  easements."  *  Subsequent  judg- 
ments in  England  have  made  no  choice  between  the  alternatives 
suggested  by  the  Master  of  the  Rolls.  On  the  other  hand  many 
American  courts  have  countenanced  the  supposed  analogy  be4 
tveen  restrictive  agreements  and  negative  easements.*  But  thej 
courts  of  New  Jersey  have  rejected  this  analogy,'  and,  it  is  sub-: 
mitted,  they  were  ri^t  in  so  doing.  There  is,  it  is  true,  a  certainf 
supeifidal  resemblaiux  between  restrictive  agreements  and  negative 
easements.  Two  estates  are  essential  to  the  passing  of  the  benefit 
and  burden  of  each.*  But  the  differences  between  them  are  funda- 
mentaL  An  easement  is  an  obligation  between  two  estates.  This 
relation  is  indicated  by  the  common  tenns  dominant  and  servient 
estates.  Because  the  one  is  obligee  and  the  other  obligor,  the  \ 
relation  continues  tlie  same  into  whosesoever  hands  one  or  both  ' 
estates  may  successively  pass,  and,  except  for  Registry  Acts, 
whether  the  subsequent  owners  bought  with  or  without  notice. 
This  cannot  be  said  of  restrictive  agreements.'  Tfate  burden  van- 
ishes as  soon  as  the  land  subject  to  the  restriction  comes  to  the 
bands  of  a  purchaser  for  value  without  notice  of  the  restriction. 
Moreover  the  burden  by  the  intention  of  the  parties  may  be  lim- 
ited at  the  outset  to  the  original  promisor.'  The  benefit  too,  If 
such  is  the  understanding  of  the  parties  to  the  promise,  may  be 
limited  to  the  promisee,*  or  in  England,  to  the  promisee  and  sub- 
sequent occupant  of  the  promisee's  land  by  erpnaa  assignment  oS 

'  9  Pfc.  774.  ■  5  Rep.  16. 

■  London  Co.  t.  Gamm,  ao  Ch.  Dir.  561,  jSj. 
.  * ''TheKservatioacMktesuieaaementiOrMrvitiidein  theiwtureclBiieueitient.'' 
Per  MonoN,  J.,  ra  Pe^  1.  Cgnmiy,  1 19  Mam.  546.  See  vmiat  aUtements  In  Webb 
t.  Robbins,  77  Ah.  176, 183;  Hilla  t>.  UiUcr,  3  Paige,  154;  Trustees  f.  Cowcn,  4  Pa!p> 
SiOi  515;  Tnwtccs  *.  Lynch,  70  N.  Y.  440|  44&>  447*  448. 449i  45°;  Wetmore  1.  Bruce, 
118  N.  Y.  318, 311, 

*  Brewer  v.  M»rA»ll,  19  N.  J.  Eq.  S37,  543!  DeGny  f.  Monmouth  Co.,  50  N.  J. 
Eq.  3^9,  339- 

'  Gale,  Easements  (74)  10;  Fonnby  •.  Barker  (1903),  a  Ch.  539. 

'  Jb  Fawcett,  4a  Ch.  D.  150.  *  Smfn,  386  and  n.  6. 
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the  contract'    The  analogy  of  the  ne^tive  easement  is  objectioii- 
aUe  for  the  further  reason  that  easements  ate  confined  to  real 

.  property,  but  restrictive  agreements  apply  equally  to  peisHial 
property.' 

Nor  is  the  doctrine  of  restrictive  agreements  iUuminated  by 
the  suggested  analogy  to  the  doctrine  of  ^>racer'5  Case.  Upoa 
a>venukts  running  with  the  land  assignees  are  bound,  without 
regard  to  notice,  ot  absence  ci  value, 'Whereas  notice,  or  the  ab- 
sence of  value,  is  the  very  foundation  of  the  subsequent  posses- 
sor's liability  oti  restrictive  agreements.  Nor  does  the  doctrine  o( 
Spacer's  Case  ^^ly  to  personal  prtqierty. 

In  truth,  the  passing  of  the  benefit  and  burden  of  restrictive 
agreements  is  not  to  be  etplaioed  by  any  single  analogy  or  pda- 
dplt.  The  imposition  of  the  burdra  up<»i  others  than  the  prom- 
isor and  the  acquisition  of  the  benefit  by  others  than  the  {Htnnisee 
are  the  results  of  two  very  different  prindples. 

"Hie  burden  is  imposed  upon  a  subsequent  possessor  of  the 
res,  whether  real  or  personal,  upon  the  same  i»inciple  that  the 

y^grantee  of  a  guil^  trustee,  or  the  grantee  of  one  akeady  under 

V  Ttmtract  to  sell  tl^  res  to  another,  is  bound  to  convey  the  r«i  to 
the  cestui  que  trust  or  prior  buyer.  In  all  three  cases  there  would 
be  the  Hke  injustice,  if  the  purchaser  with  notice,  or  the  v<dun- 
teer,  were  allowed  to  profit  at  the  e^>en9e  of  the  eesPm  que  trust 
or  promisee  by  igQoring  the  trust,  the  [Homise  to  convey,  or  the 
restrictive  agreement.  Equity,  therefore,  in  aE  three  cases  im- 
poses upon  the  grantee  a  omstructive  duty  coextoiMve  with  the 
trpctsa  duty  of  his  grantor. 
■^  The  right  of  third  persons  to  the  benefit  of  restrictive  i^rce- 

,  ments  is  the  result  of  the  equally  just  and  equally  simple  principle, 
that  equity  will  compel  the  promisor  to  perform  his  agreement 
according  to  its  tenor.  If  the  restrictive  agreement,  fairly  inter- 
preted, was  intended  for  the  sole  benefit  of  the  peocaiset,  tmly  he 

\  can  enforce  it.  If  on  the  other  hand  it  was  intended  for  tht  bene* 
fit  of  the  occupant  or  occiq>ants  of  adjoining  lands,  then  such 
occi^Kint  or  occti^>ants  may  compel  its  specific  perfonnaoce.  tt  is 
to  be  observed  that  a  grantee  of  the  promisee  acquires  his  rights 
not  as  assignee  of  the  restrictive  contract,  but  as  asagnee  of  the 

I  promisee's  land.    AccOTdiugly  the  assignee  of  the  land  is  none  the 
*  Sufn,  386,  387,  0.  I.  *  Supn,  38S. 
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less  entitled  to  the  boiefit  of  the  agreement,  although  there  was  no 
assignment  of  the  contract,'  or  even  although  he  was  ignorant  of 
its  existence  when  he  acquired  the  land.*  The  asagnee's  situation 
in  this  respect  is  closely  analogous  to  the  rights  of  the  buyer  of  land 
from  one  to  wh(xn  it  had  been  previously  sold  with  warranty. 
The  last  buyer  enforces  the  warranty  of  the  first  seller  not  as  as- 
dgnee  of  the  warranty,  but  as  assignee  of  the  land,  for  that  is  the 
meaning  of  the  warrantor's  undertaking.  The  analogy  between 
the  restrictive  agreement  and  a  warranty  holds  also  in  other  re- 
q»ects.  As  the  assignee  of  the  land  may  sue  upon  the  warranty 
in  his  own  name  without  jcnning  the  warrantee,*  so  the  subsequent 
possessor  of  the  neighboring  land  may,  as  sole  plaintiff,  file  his 
bill  for  an  injunction  ag^nst  the  promisor.*  A  warrantee,  who  has 
conveyed  the  land  to  another,  can  ao  longer  enforce  the  warranty;  *  ■ 
in  like  manner  a  promisee  who  has  parted  with  all  of  his  land  in 
the  ndghboriiood  loses  the  right  to  enforce  the  restrictive  agree- 
ment' A  release  of  the  warranty  by  the  warrantee  after  his  con- 
veyance to  another  is  inoperative; '  a  release  of  the  restrictive 
agreement  by  the  promisee  after  parting  with  his  land  in  the  neigh- 
boriiood  is  likewise  of  no  effect  as  to  the  land  conveyed  by  him.* 
A  bona  Jide  purchaser  from  the  warrantee  acquires  the  warranty 
free  from  any  equitable  defenses  good  against  the  warrantee;* 
■  Peck  t.  Oxarw.  no  Maaa.  uA:  Phc»ixCo.r  CoDtiiieiitalCo.,87H.  Y.400,408. 
qiood  (^iQoo),  2  Ch.  388. 4°6. 


•  Wym&n  *.  BallBid,  13  Man.  304;  Withy  1.  Humfocd,  s  Cow.  137;  WOion  t. 
Tm^,  9  Oh.  St.  59S.  See  alio  Noke  *.  Awder,  Cro.  EL  373,  486;  Lewis  t.  Cimp- 
bdU,  S  Taunt.  715. 

'  Western  t.  Mscdeniwtt,  1  Ch.  App.  71. 

•  Keitli  f.  Day,  15  VL  660;  Smith  t.  Peny,  36  Vt  379.  If  the  wamntee  ^ve  u 
hdcpendent  wunnty  to  his  vendee  lie  may  sue  the  original  wmnaotoi  after  indemnify- 
ing his  own  vendee,  but  not  otherwise.  Green  f.  Jonci,  6  M.  A  W.  6j6;  Wheder  «. 
ScJUer,  3  Cuh.  319;  Uaitland  v.  Crump,  i  Dev.  ft  B.  94. 

•  Dana  V.  Weotwwth,  in  Man.  291;  Ecatcs  t.  Lyon,  4  CL  "8;  Tnisteei  *. 
Lynch, 7oN.Y.44o,45t;  Batron i. Kkhaid, 3 Edw. Ch. 96,  loi. 

'  Littlefietd  v.  Getdiell,  33  Me.  390  (hmMc);  Chaae  «.  Weston,  n  H.  H.  413-  See 
alio  Harper  t.  Bird,  T.  JcMies,  103.  The  dicHim  contra  in  Mlddkmore  v.  Goodale,  Cro. 
Car.  S03,  may  be  divegaided- 

■  Eastwood  t.  Lever,  4  D.  J.  ft  S.  114, 136;  Western  v.  Macdennott,  L.  R.  i  Bq. 
499,506;  Rowellv.  Satchcll(i903),  iCh.3ia;  H<^>Unsi.  Smith,  ifii  Mass.  444;  Cou- 
dert  V.  Sayre,  46  N.  J.  Eq.  386,  396;  Waten  >.  Collin*,  (N.  J.  Eq.),  70  AL  R.  9S4; 
Hills  s.  Miller,  3  Paige,  354. 

■  HI.  Co.  V.  Bonner,  91  HI.  114;  Hunt*.  Owing,  17  B.Mon.  73;  Alexander  v.  Schni- 
ber,  13  Mo.  171;  Suydam  f.  Jones,  10  Wend.  180;  Gieavault  ».  Davis,  4  HUl,  643; 
Kdkigg  >.  Wood,  s  Paige,  57^  6t«. 
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it  is  believed  that  an  innocent  purdiaser  from  the  [mimisee  should 
be  allowed  to  enforce  perfonuance  of  a  restrictive  agreement, 
although  the  promisors  might  have  defeated  a  suit  by  the  promisee 
on  the  ground  of  fraud  or  by  reason  of  some  other  equitable  defense. 
But  no  case  has  been  found  involving  this  questioo. 

These  qualities,  common  to  the  warranty  and  the  restrictive 
agreonent,  indicate  that  they  both  belong  in  the  same  class  nitb 
bills  and  notes.  For  the  holder  c^  a  bill  or  note  sues  in  his  own 
name,  acqiures  his  right,  not  as  assignee  of  a  chose  in  action,  but  as 
the  persona  designaia  within  the  tenor  of  the  instrument,  and, 
if  a  bona  fide  purchaser,  holds  free  from  equities  and  equitable 
defenses.  If  the  right  to  enforce  restrictive  agreements  were 
limited  to  asdgnees  of  the  land,  in  privity  of  estate  with  the  prom- 
isees, they,  like  assignees  of  a  warranty,  would  be  assimilated  to 
indorsees  of  a  bill  or  note  payable  to  order.  The  restrictive  agree- 
ment, however,  is  frequently  intended  to  enure  to  the  benefit  of 
any  possessor  subsequent  to  the  prcanisee,'  or  even  to  one  who 
acquired  the  promisee's  land  before  the  making  of  the  promise.* 
In  such  cases  the  true  analogue  of  the  restrictive  agreement  is  the 
note  payable  to  bearer.  The  principle  is  clearly  stated  by  Ehotx, 
J.,  in  Brouwer  v.  Jones,'  in  which  case  a  prior  grantee  of  one  part 
of  a  tract  of  land  was  allowed  to  enforce  the  restrictive  covenant  of 
a  later  grantee  of  another  part  of  the  same  tract:  "I  am  unable  to 
see  in  what  respect  the  relative  dates  of  the  conveyances  of  Brouwer 
and  Mason  [the  common  grantors]  can  make  any  difference.  Every 
such  covenant,  in  every  deed  given  by  them,  was  intended  not  only 
for  their  benefit  but  also  for  that  of  all  their  prior  as  well  as  subse- 
quent grantees.  .  .  .  This  court  may,  therefore,  very  propwly  be 
asked  to  interpose  in  behalf  of  any  of  the  owners  of  the  lots,  as  bdng 
parties  for  whose  boiefit  the  ovenants  were  made." 

>  Supra,  38s,  386.  »  Sufn,  386  and  n.  4- 

■  13  Baib.  153,  ifii.  See  the  Bmflu  BUtenieDt  of  Quuicelkc  Walwokih  in  Bar- 
rmr  1.  KIdiud,  8  tatse,  351. 
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The  Supreme  Court  of  Massachusetts  decided,  ia  Boston  Co.  v. 
Richardson,'  that  one  who  surr^idered  a  share<ertificate  bearing 
a  forged  transfer,  and  obtained  in  exchange  a  new  certificate, 
must  not  only  return  the  new  certificate  but  also  pay  damages 
to  the  company,  although  he  bought  the  old  certificate  from  his 
transferor  and  remved  the  new  one  from  the  company  in  ignorance 
of  the  forgery.  This  liabihty  of  the  innocent  purchaser  was  based 
upon  his  implied  representation  or  warranty  of  title,  the  court  find- 
ing an  analogy  between  the  presentment  of  the  certificate  to  the 
company  for  the  purpose  of  substituting  the  purchaser  in  the  place 
of  the  former  registered  shareholder,  and  the  transfer  of  a  certificate 
to  a  third  person  by  way  of  sale.  In  an  article  upon  "The  Doc- 
trine of  Price  o.  Neal,"  in  a  previous  volume  of  the  Review,*  the 
present  writer  questioned  the  soundness  of  this  analogy.  He 
agreed  that,  as  between  the  company  and  the  innocent  purchaser, 
the  loss,  to  the  extent  of  the  value  of  the  shares,  must  fall  upon  the 
purchaser,*  but  maintained  that  this  resulted  not  from  any  obli- 
gation ex  contractu  to  the  company,  but  indirectly  from  his  liability 
ex  ddicio  to  the  registered  owner,  whose  signature  had  been  forged. 
The  argument  was  as  follows:  The  assumption  of  dominion  over 
the  certificate  by  the  piwchaser,  who  claimed  under  the  forged  trans- 
fer, however  honest  his  conduct,  was  a  plain  conversion.  The  regis- 
tered owner,  therefore,  had  an  election  of  ronedies.  He  might  sue 
the  innocent  purchaser  in  trover,  or  he  might  ignore  the  purchaser 
and  assert  his  unchanged  rights  as  a  shareholder  against  the  com- 
pany. If  he  collected  the  value  of  the  shares  from  the  irmocent  pur- 
chase', that  was  practically  the  end  of  the  matter.  He  could  not, 
after  receiving  the  equivalent  of  the  shares  from  the  converter, 
claim  also  the  shares  themselves  as  against  the  company.  By  elect- 
ing to  get  satisfaction  from  the  converter  he  determined  his  right 

>  Reprinted  by  pemuBioD  Irom  the  Harvard  Law  Review  for  June,  1904. 
I  135  Mbbi.  473.  '  4  Hojwd  Law  Revieir,  397. 

*  This  WAS  the  result  in  Brown  *.  Howard  Co.,  43  Md.  384,  ind  Metnqwlit&o  Bank 
9.  tiMyot,  63  Md.  6. 
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agtdnst  the  company.  The  converter,  therefore,  alter  satisfying 
the  judgm^t  gainst  him,  would  succeed  to  the  rights  of  the  former 
owner  of  the  shares.  But  the  loss  rests  upon  him,  for  he  has  paid 
twice  for  the  shares. 

If,  on  the  other  band,  the  former  owner,  instead  of  proceeding 
against  the  converter,  elected  to  claim  reinstatement  as  share- 
holder upon  the  books  of  the  company,  the  claim  against  the  con- 
verter was  not  extinguished.  He  was  still  bound  to  make  satis- 
faction for  his  tort,  but  the  owner  of  the  converted  certificate, 
electing  to  a>ntiiiue  the  domnus  of  the  shares,  ix>uld  not  collect 
for  his  own  benefit  from  the  converter.  On  principles  of  obvious 
justice  he  must  hold  the  claim  against  the  converter  as  a  construc- 
tive trustee  for  the  benefit  of  the  company.  It  is  on  the  same 
principle  that  one  who  has  received  the  amount  of  a  loss  by  fire 
from  an  insurance  company  holds  for  the  benefit  of  the  company 
a  clum  against  a  third  person,  who  wilfully  or  negligently  caused 
the  destruction  of  the  property  insured.  In  any  event,  therefore, 
and  quite  independently  of  any  doctrine  of  representation  or  war- 
ranty, the  innocent  purchaser  and  not  the  company  must  be  the 
victim  of  the  forged  transfer.  Similar  reasoning,  it  was  suggested, 
explained  why  the  loss  must,  in  any  event,  fall  upon  the  innocent 
purchaser  of  a  bill,  claimli^  under  a  forged  indorsement,  even 
thou^  it  might  have  been  paid  to  him. 

Convindog  as  this  reasoning  was  to  the  writer,  he  was  unable  to 
find  any  decisions  upon  forged  transfers  of  stock  which  suf^rted 
it.  Recently,  however,  the  Coiirt  of  Ai^>eal  in  England,  in  Shef- 
field Corporation  v.  Barclay,'  declared,  reversing  the  decision  of 
Lord  Alvebstone,  C.  J.,^  that  one  who  presented  a  forged  deed  of 
transfer  of  shares  to  a  company  for  the  purpose  of  being  regis* 
tered  as  a  shareholder  made  no  representation  as  to  the  genuineness 
of  the  transfer  and  was  not  liable  to  the  company  either  upon  a 
contract  of  indemnity  or  upon  a  warranty. 

In  an  article  upon  "Forged  Transfers  of  Stock  and  the  Sheffield 
Case,"  which  ^peared  in  the  April  number  of  the  current  volume 
of  the  Review,  this  ded^on  of  the  English  Court  of  Appeal  is 
criticised  adversely,  not  only  for  its  ratio  decidendi,  but  also  for  its 
supposed  inconsistency  with  the  decision  of  the  same  court  in 
Oliver  v.  Bank  of  England,*' and  with  the  affirming  decision  of  the 

*  (1903}  J  E.  B.  S&}.  *  (190J)  I  K.  B.  I.  ■  (1903)  I  Ch.  eia 
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House  of  Lords  ia  the  same  case,  sub  nom.  Starbey  v.  Bank  of 
England.'  Although  recognizing,  as  every  reader  must  recognize, 
the  clearness  and  force  with  which  this  criticism  is  expressed,  the 
present  writer  finds  it  impossible  to  agree  with  the  learned  critic 
upon  either  of  his  grounds  of  objection  to  the  English  decision, 
and  he  is  moved,  accordingly,  to  suggest  certain  distinctions  and 
analogies  which,  it  is  hoped,  may  be  helpful  in  brining  about  a 
correct  determination  of  the  ri^ts  and  liabilities  growing  out  of 
forged  transfers  of  stock. 

We  may  consider  first  the  alleged  inconsistency  of  the  two 
English  decisions.  Obviously  the  Court  of  Appeal  in  the  Shef- 
field Case  was  unconscious  of  any  change  of  front  or  of  any  dis- 
regard of  the  controlling  judgment  of  the  House  of  Liords  in  Starke's 
Case.  That  case  was  dted  in  the  Sheffield  Case  by  the  defendant's 
counsel  and  distinguished  by  the  counsel  for  the  pUiintiS,  but  is 
not  mentioned  in  any  of  the  three  jud^ents  of  the  Lords  Justices. 
Doubtless  these  judges  shared  the  declared  opinion  of  Lord  Alver- 
STONE,*  whose  judgment  they  reversed,  that  Starkey's  Case  was 
irrelevant  to  the  question  then  before  the  court.  An  examination 
of  the  facts  of  the  two  cases,  it  is  coacdved,  justifies  this  opinion. 

In  Starkey's  Case  the  controversy  rdated  to  consols,  the  trans- 
fer  of  which  must  be  made  at  the  Bank  of  England,  and  is  exe- 
cuted, not  by  an  officer  of  the  Bank,  but  by  the  transferor  in  person, 
or  by  his  duly  authorized  attorney.  Starkey,  a  broker,  having 
received  a  power  of  attorney  to  sell  and  transfer  shares  belonging 
to  F.  W.  Oliver  and  E.  Oliver,  which  purported  to  be  signed  by 
both,  whereas  E.  Oliver's  signature  was  forged  by  F.  W.  Oliver, 
went  to  the  Bank,  produced  the  power  of  attorney,  signed  the 
demand  to  act*  indorsed  on  the  power,  and  executed  as  "attor- 
ns" *  the  transfer  to  the  purchaser  in  the  books  of  the  Bank,"  the 
Bank  permitting  him  to  act  for  Oliver  as  the  latter's  agent.  On  these 
facts  it  was  decided  that  the  case  was  governed  by  the  familiar  doc- 
trine of  Collen  V.  Wright,'  that  one  who  purports  to  act  as  the  agent 
of  another  in  dealing  with  a  third  person  warrants  that  he  has  au- 
thority so  to  act/ 

»  (1903)  A.  C.  114.  •  (1903)  I  K.  B.  18. 

'  "I  denund  totitAby  Uii>  letter  at  ^ttanuy."   (1903)  i  Ch.  611. 

•  (190a)  I  Ch.  6ia. 

'  (i90»)  I  Ch.  6»9.  •  8  E.  ft  B.  647. 

'  Cozems-Hakd^  L.  J.,  BUggcatcd  (1901),  t  Ch.  616,  uiother  principle  apoo  which 
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la  the  Sheffield  Case,  od  the  other  hand,  the  subject  of  transfer 
to  Barclay,  the  innocent  purchaser,  was  stock  of  the  Coiporatioa 
of  Sheffield.  Such  stock  is  transferable  only  by  a  deed  of  transfer, 
a  sq>arate  instrument  from  the  certificates,  which  may  or  may  not 
be  delivered  with  the  deed.*  The  grantee  sends  the  deed  to  the 
corporation  with  a  request  for  registration  and  the  issue  of  a  new 
certificate  to  him  or  his  nominee,  and  the  corporation  is  under 
a  duty  to  the  registered  owner  to  register  all  genuine  transfers 
made  by  him.  This  course  was  pursued  in  the  Sheffield  Case, 
but,  unfortunately,  the  deed  of  transfer  to  Barclay  was  foiled. 

The  difference  between  the  two  English  cases  is  sufficiently 
dear.  The  transfer  on  the  books  in  favor  of  Barday  was  not  the 
act  of  the  former  owner,  or  of  his  attorn^,  as  it  was  in  Starkey's 
Case,  but  the  act  of  the  corporation.  Barclay,  unlike  Starkey,  did 
not  purport  to  the  corporation  to  be  acting  as  the  agent  of  the 
registered  owner,  but  for  himself.  When  he  sent  the  deed  of  trans- 
fer for  registration,  he  presented  what  purported  to  be  an  order 
upon  the  corporation  from  the  registered  owner  to  substitute  the 
grantee  in  his  place  as  shareholder,  just  as  the  holder  of  a  bill  pre- 
sents to  the  drawee  what  purports  to  be  the  order  of  the  drawer 
to  pay  to  the  holder  the  amount  of  the  bill.  Confessedly  the  holder 
of  a  bill  makes  no  representation  or  warranty  that  the  signature  of 
the  drawer  is  not  forged.  It  is  difficult  to  see  any  riigtingnkhing 
circumstances  in  the  Sheffield  Case,  which  justify  the  implication 
of  any  representation  or  warranty  of  the  genuineness  of  the  deed, 
that  is,  the  order  of  transfer.  The  holder  of  the  bill  and  the  holder  of 
the  order  of  transfer  are  not  in  the  attitude  of  sellers,  who,  of  course, 
do  warrant  their  title.  On  the  contrary,  they  are  filing  upon  the 
drawee  and  the  corporation,  respectively,  to  do  their  duty  and  to 
dedde  for  themselves,  and  at  their  peril,  the  extent  of  their  duty. 
They  say  in  effect,  "I  hold  a  bill,  or  an  order  of  transfer  of  stock, 
which  I  believe  to  be  genuine,  and  which  by  its  tenor  directs  you 
to  pay  me  so  much  money,  or  to  register  me  as  shareholder.  Obey 
or  disobey  this  direction  as  you  see  fit,  and  at  your  own  risk,  what- 

the  B&nk  might  ch&rge  Stukey:  "Would  the  brokers  (Stukey  &  Co.]  have  any  answer 
to  an  action  by  the  plaintiff  (Oliver)  to  lecover  the  purchaae  money  of  the  itock  (sold 
by  Starkey  ft  Co.  to  othen)?  And,  if  so,  ought  not  the  Bank,  who  Iiave  paid  the 
plalntlfi,  to  be  subrogated  to  hii  right  against  the  broken  1"   This  niggeadoD  seems 

>  They  were  not  ddivered  to  Barday.    (1903)  1  K.  B.  590. 
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ever  be  your  dedsioo."  This  analogy  between  the  position  of  Bar- 
clay and  the  holder  of  a  bill  upon  which  the  drawer's  signature  was 
forged,  was  pranted  out  by  Vadghan  Williams,  L.  J.'  The  learned 
critic  of  the  Sheffield  Case  characterizes  the  rule  founded  on  Price 
V.  Neal,*  which  protects  the  holder  who  has  recdved  payment  of  a 
bill  on  which  the  drawer's  signature  was  forged,  as  anomalous. 
This  seems  hardly  the  adjective  to  s^ply  to  a  rule  which  prevails 
throughout  the  British  linpire,  ahnost  everywhere  in  the  United 
States,  and  all  over  the  continent  of  Europe.  A  rule  so  universal 
must  be  based  upon  a  fundamental  principle  of  justice.  This  prin- 
dple  may  be  stated  as  follows:  If  one  of  two  innocent  persons  must 
suffer  by  the  misconduct  of  a  third,  and  their  claims  in  point  of 
natural  justice  are  equally  meritorious,  the  law  will  not  intervene 
between  them  to  shift  the  loss  from  one  to  the  other.  The  conti- 
nental decisions  in  cases  like  Price  v.  Neal  are  put  clearly  upon  this 
principle,  which  was  also,  as  it  seems  to  the  writer,  the  paramount 
reason  for  Lokd  Mansfield's  judgment  in  this  leading  English 
case.' 

It  may  be  asked  why  the  forged  transfer  in  the  Sheffield  Case  is 
not  like  the  forged  indorsement  of  a  bill,  in  which  case,  as  is  well 
known,  the  innocent  purchaser  claiming  under  the  forged  indorse- 
ment must  lose  even  if  he  has  collected  the  bill,  the  law  compel- 
ling him  to  refund  the  money .^  Or,  to  put  the  question  in  another 
form,  why  is  not  the  reasoning  in  the  opening  paragraphs  of  this 
article,  by  which  the  innocent  purchaser  of  the  share  certificate, 
bearing  a  forged  transfer,  must  suffer  the  loss  to  the  extent  of  the 
value  of  the  shares  in  cases  like  the  Massachusetts  case  of  Boston 
Co.  V.  Richardson,'  equally  orient  to  the  prejudice  of  Barclay  in  the 
Sheffield  Case. 

The  answer  is  simple.    The  analogy  fails  between  the  Sheffield 

*  (1903)  1  K.  B.  590.  LiNDLxy,  J.,  pointed  out  the  tame  uulogy  in  Simm  v.  Anglo- 
Amcricaii  Co.,  5  Q.  B.  D.  ig6. 

'  3  BuiT.  I3S4, 

>  UnfortUD&tdy  Lobd  Manotels  k&tc  u  another  reason  (or  hii  j'udfiJ&ent  the  duty 
ot  the  dnwce  to  knoir  the  drawer's  signature.  The  learned  reader  will  find  in  4  Har- 
wd  Law  Review,  297,  a  statanent  of  the  writer's  reasons  for  believing  that  the  ina- 
iMlity  of  the  drawee  to  recover  in  aaea  like  Price  v.  Neal  does  not  depend  up<»i  any 
titifidal  theory  o(  Diligence  nor  iqxm  the  fictitious  persumptioa  that  he  knows  the 
dgnatuie  of  the  dnwer. 

'  See  cases  dted  in  4  Harvard  Law  Review,  307,  n.  3- 

•  135  Ma».  473. 


dbyGoogle 


398  MKmJRES  ON  LEGAL  HISTORY. 

Case  and  the  forged  indorsonent  of  a  bill  and  between  that  case 
and  the  Massachusetts  case,  because  Barclay,  unlike  the  innocent 
purchaser  of  the  bill  or  certificate,  was  not  guilty  of  a  converaon 
of  any  document  belonging  to  the  person  whose  signature  was 
forged.  The  lattei's  share-certificate  was  not  delivn«d  to  Bar- 
day.'  Since,  then,  the  true  owner  of  the  shares  had  no  money 
claim  against  him,  the  a>iporation  could  not  charge  him  indirectly 
by  the  princ^Ie  of  subrogation.' 

'  (1903)  >  K.  B.  S90. 

*  Ibd  Barday  retained  the  new  ccrtifiate  he  migBt  have  been  compellGd  ta  sur- 
render it,  not  because  be  had  gained  it  by  a  tort,  but  limply  in  order  to  protect  the 
cotpomtion.  In  q>ite  of  tlie  r^istration  in  his  favor,  he  was  not  in  truth  a  share- 
bolder,  and  the  new  certificate  was  tlierefore  merely  a  repreaentatiiKi,  which  could  not 
openbt  ai  an  eatofqiel  in  his  favor,  toi  he  had  not  changed  liii  position  upon  the  faith 
of  it,  but  which  would  charge  tlie  corporation  by  way  of  estoppel  in  favor  of  a  bona  fide 
purchaser,  to  whom  Barclay  might  transfer  it.  Such  a  traiufer,  if  made  by  Barclay 
after  knowledge  of  the  ifxgtry,  would  be  wrongful,  and  the  corpoiatlon  would  be 
entitled,  on  the  principle  of  quia  timet,  ta  tlie  luireoder  of  this  document,  of  no  value 
to  Barclay  and  a  posuble  source  of  mischief  to  the  corpwation.  The  corporation  was 
also  interested  in  having  the  outstanding  certificate!  coirapond  to  the  leijatratioa  of 
sluuebolden  «)  it!  booki. 
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HOW  FAR  AN  ACT  MAY  BE  A  TORT  BECAUSE  OF  THE 
WRONGFUL  MOTIVE  OF  THE  ACTOR.^ 

As  a  precedent  Allen  v.  Flood  *  has  been  made  harmless  by  the 
later  decision  in  Quinn  v.  Leathern.*  But  certain  dicta  in  the  pre- 
vailing judgments  in  the  earlier  case,  by  reason  of  the  prominence 
of  the  judges  who  gave  them,  may  have  a  considerable  and,  as  it 
seems  to  the  present  writer,  a  mischievous  influence.  He  ventures, 
therefore,  to  point  out  what  he  conceives  to  be  the  fallacy  of  two 
of  the  most  important  of  these  dicta. 

Hie  first  is  this  ronark  of  Lokd  Watson:  * 

"Although  the  rule  may  be  otherwise  with  regard  to  crimes,  the 
law  of  En^and  does  not,  according  to  my  apprehension,  take  into 
account  motive  as  constituting  an  element  of  dvil  wrong."  The 
other  is  a  statement  by  Losd  Macnaghten:  '  "I  do  not  think  that 
there  is  any  foundation  in  good  sense  or  in  authority  for  the  prop- 
osition that  a  person  who  suffers  loss  by  reason  of  another  doing 
or  not  doing  some  act  which  that  other  is  entitled  to  do  or  to 
abstain  from  doing  at  his  own  will  and  pleasure,  whatever  his  real 
motive  may  be,  has  a  remedy  against  a  third  person  who,  by  per- 
suasion or  some  other  means  not  in  itself  unlawful,  has  brought 
about  the  act  or  cmiission  from  which  the  loss  comes,  even  though 
it  could  be  proved  that  such  person  was  actuated  by  malice  towards 
the  plaintiff,  and  that  his  conduct  if  it  could  be  inquired  into  was 
without  justification  or  excuse." 

In  opposition  to  these  generalizations,  the  true  rule,  it  is  sub- 
mitted, may  be  formulated  as  follows:  The  wilful  causii^  of  dam- 
age to  another  by  a  positive  act,  whether  by  one  man  alone,  or 
by  several  acting  in  concert,  and  whether  by  direct  action  f^ainst 
him  or  indirectly  by  inducing  a  third  person  to  exercise  a  lawful 
ri^t,  is  a  tort  unless  there  was  just  cause  for  inflicting  the  damage; 

>  Reprinted  by  ptxn^vkm  fram  the  Harvard  Law  R«vieir  for  April,  1905,  with 
manuecript  additlona  by  the  author. 

•  (.8^)  A.  C.  I.  •  (1901)  A.  C.  49S. 

'  (1S98)  A.  C.  93.  *  (189S)  A.  C  151. 
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and  the  question  whether  there  was  or  was  not  just  cause  will 
depend,  in  many  cases,  but  not  in  all,  upon  the  motive  of  the 
actor. 

The  motive  to  an  act  being  the  ultimate  purpose  of  the  actor  is 
rightful  if  that  purpose  be  the  benefit  of  others  or  of  himscdf ,  wrong- 
ful if  the  purpose  be  danu^  to  another.  An  act  may  be  a  tort, 
notwithstanding  the  rightful  motive  of  the  actor,  because  the 
end  does  not  justify  the  means.  Such  tints,  however,  are  beyond 
the  sccpe  of  the  present  paper.  The  soundness  of  the  dida  quoted 
from  Allen  v.  Flood  must  be  tested  by  cases  in  which  the  actor  in 
wilfully  cauaug  damage  to  another  was  dominated  by  a  wrongful 
motive.  We  shall  find  that  these  cases  fall  into  three  groups: 
(i)  Cases  in  which  the  wrongful  motive  has  no  l^al  significance, 
the  actor,  by  general  judicial  opinion,  being  subject  to  no  liabili^ 
at  law,  however  severe  the  judgment  against  him  in  the  forum  of 
morab;  (2)  Cases  which  have  divided  judicial  (qiimon,  some  courts 
deciding  that  the  actor  should  be  charged  because  of  his  wrongful 
motive,  others  ruling  that  he  should  not  be  charged,  notwithstand- 
ing his  wrongful  motive;  (3)  Cases  in  which  it  is  generally  agreed 
that  the  actor  should  be  charged  because  of  his  wrongful  motive. 

First  ffoup.  A  defendant  who  has  caused  damage  to  the  [dain- 
tifF  and  been  actuated  in  so  doing  by  the  most  r^rehensible  motives 
escapes  liability  if  the  pUiintiS  is  suffering  only  the  consequences 
of  his  own  breach  of  duty.  For  example,  the  plaintiff  refuses  to 
leave  the  defendant's  house,  when  requested,  whereupon  the  de- 
fendant puts  him  out  by  force;  ^  or  the  defendant  removes  the 
plaintiff's  encroaching  fence;  *  or  his  wrongful  obstruction  to  the 
flow  of  a  stream;'  or  turns  the  plaintiff's  treqwssing  horse  into 
the  highway  where  it  is  lost  or  stolen.*  It  mates  no  difference  that 
the  defendant,  in  dtnng  these  acts,  was  taking  advantage  of  the  o^ 
porttmity  to  gratify  a  viiulictive  ^irit,  and  would  not  have  done 
them  otherwise.  It  is  still  true  that  be  was  merely  putting  an  end 
to  the  plaintiff's  tort  Similarly,  a  creditor  pursues  his  debtcM'  with 
all  the  rigor  of  the  law  in  wder  to  ruin  him,  althoufj^  he  knows 
that  with  some  indulgence  he  would  realize  more  himself  and  enable 

>  OakM«.Wood,iU.ftW.  T9i,7M,pcrPA>xx,B.;  KIS  >.  Youmui,  86  N.  Y.  314 
(mmUc);   Brotben  f.  M<»ris,  49  Vt.  460. 

'  Smith  V.  Johnson,  76  Pa.  St.  tqt.  *  CUntou  f.  My«n,  a&  N.  Y.  511. 

*  Humphicyf.DouglaM,!!  Vt-aa. 
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his  debtor  to  avoid  bankruptcy; '  or  in  a  Epirit  of  malevolence  he 
sues  a  trespasser.*  Here  again  the  malevolent  motive  of  the  de- 
fendant is  legally  of  no  sigiiifican<x.  The  debtor  and  the  tort- 
feasor were  l^ally  bound  to  pay  and  cannot  claim  damages  because 
they  were  brou^t  into  court  for  the  breach  of  thdr  duty.'  The 
action  is  refused  in  these  cases,  notwithstanding  the  rcprehensO>le 
motive  of  the  defendant,  because  the  court  could  not  without  stul- 
tifying itself  punish  him  for  enforcing  his  absolute  l^al  rights 
against  his  debtor  or  the  wrongdoer. 

In  other  cases  the  wrongful  motive  of  the  actor  is  ignored  for  a 
differoit  reason.  An  English  judge  said  from  the  bench  to  one 
of  the  parties:  "You  are  a  harpy,  preying  on  the  vitals  of  the  poor." 
It  was  admitted  that  the  words  were  false  and  spoken  for  the  sole 
purpose  of  injuring  the  person  addressed.  The  latter  brought  an 
action  against  the  judge,  but  was  unsuccessful.*  A  witness  gave 
perjured  testimony  for  the  sake  of  defeating  one  of  the  parties  to 
the  suit.  There  was  no  redress  against  him  at  the  suit  of  the  person 
injured  by  his  perjury.'  It  is  believed  to  be  for  the  public  interest 
that  neither  judge,  juror,  party,  counsel,  nor  witness  should  be 
called  to  account  in  a  civil  action  for  words  spoken  whUe  filling  those 
characters.  The  same  absolute  privilege  extends  to  speeches  in 
legislative  assemblies.' 

Anyone  may  speak  or  write  defamatory  words  of  another,  and 
in  the  most  contemptible  spirit  of  vindictiveness,  if  he  simply  tells 
the  truth.  This  rule  works  very  harshly  somedmea,  but  it  is  thought 

>  Monii  t.  Tuthni,  73  N.  Y.  573;  Frid  v.  Plununer,  6g  N.  a  498;  South  Bank  *. 
Suffolk  Bank,  97  Vt.  505;  SMukU  ».  HaaeltoD,  la  All.  413, 41s,  per  Colt,  J.;  Anthes 
«.  Schroedei,  74  Neb.  17a. 

*  jMobaon  «.  Vod  Boenig,  48  Neb.  80. 

'  Bakon  Pabek'b  oft-.quotcd  dictum  (StcvenBon  *.  Newnhvn,  13  C.  B.  285,  397): 
"An  act  which  doet  not  amount  to  a  legal  injury,  cannot  be  acttonable  because  it  is 
dtme  with  a  bad  Intent"  waa  given  In  a  AnSai  case.  The  defendant  was  sued  for 
malidouily  dtstiaining  for  more  rent  than  was  due.  But  the  count  did  not  allege  that 
the  diitiCM  was  esceasive,  that  is,  was  unieasouabl/  large  for  the  rent  actually  due. 
If  the  defendant  took  by  dltfreai  no  more  goods  than  might  properly  be  taken,  his 
motive  in  taking  them  waa  imlevant.  Hamilton  v.  WlndoU,  36  Md.  301,  is  a  similar 
cue. 

*  Scott  ■.  Staotfdd,  L.  R.  3  Ex.  9M.  *  Damport  *.  Sfanpson,  Cro.  EI.  510. 

*  Theheadtrfanezecntivedqiartmaitaf  the  government  enjoys  a  Rmilai  Immunity 
from  a  civil  action  fM  his  offidal  conducL  Spaldiagt.  Vilas,  161  U.S.  483.  Nor  will  an 
action  He  for  a  malevolent  removal  of  a  nibordinate  oSdal  by  a  superiw  Invested  with 
the  power  of  removal,   Roaenbaum  r.  GflUan,  loi  Uo.  Aj^.  1 16. 
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to  be  for  the  public  welfare  that  men  should  tqipear  in  their  trae 
colors.' 

An  innocent  man  is  subjected  to  a  criminal  prosecution  by  one 
who  acted  from  the  purest  malevolence.  Nevertheless,  if  he  had 
reasonable  grounds  for  believing  the  party  prosecuted  to  be  guilty, 
no  action  will  lie  against  him  for  his  malevolent  conduct.*  Here, 
again,  the  interest  of  the  private  individual  must  give  way  to  the 
public  good.  It  is  for  the  interest  of  the  community  that  sjl  per- 
sons believed  on  reasonable  grounds  to  be  criminak  should  be 
prosecuted,  whatever  the  motive  of  the  person  instating  the 
prosecution.  In  all  these  cases  and  others  that  might  be  mentioned 
the  defendant  escapes  liability,  not  from  any  regard  for  him,  but  by 
reason  of  the  paramount  consideration  of  the  public  welfare. 

Second  group.  There  is  much  divergence  of  judicial  opinion  as 
to  the  liability  of  the  owner  of  land  for  using  it,  not  for  any  benefit 
to  himself,  but  purely  to  the  detriment  of  his  neighbor.  The  typi- 
cal illustrations  of  such  conduct  are  the  sinking  of  a  well  by  the 
owner,  not  in  order  to  get  water  for  himself,  but  solely  for  the 
purpose  of  draining  his  neighbor's  ^ring,  or  the  erection  by  the 
owner  on  his  land,  but  near  the  boundary,  of  an  abnormally  high 
fence,  not  for  any  advantage  of  his  own,  but  merely  to  darken  his 
neighbor's  windows  or  to  obstruct  the  view.  In  Enj^bnd  it  seems 
to  be  settled  that  the  owner  may  act  in  this  malevolent  maimer 
with  impunity.*  In  France  and  Germany  the  owner  is  liable  in  tort 
in  each  case.*  In  this  o>untry  there  is  a  strange  incon^tency  in 
the  reported  dedsioos.  In  thirteen  of  the  fifteen  jurisdictions  in 
which  the  question  has  arisen  the  courts  have  declared  that  the 

>  Odgen,  Lib.  ft  SI.,  3d  ed.,  301.  See  the  umlogout  cue  of  Lftncutti  v.  Hbid- 
burger,  70  Ob.  St.  15C,  71  N.  E.  Rep.  aSg.  By  stfttnte  in  Delkwue,  FkmdA,  UliDoia, 
J^uiai&iiA,  Maine,  Mssucbuiettt,  Nebraska,  New  York,  Rhode  Island,  West  Virginia, 
and  ponibly  la  a  feir  other  Statei,  the  truth  of  a  libd  ii  ito  defenie  to  an  action,  unlesa 
it  waa  published  with  a  prapet  motive. 

■  Foshay  v.  Ferguson,  3  Den.  617^   I  Amei  ft  &aith,  Cas.  on  Torta,  548,  549,  n.  i. 

*  Mayor  >.  Picklei  (1895),  A.  C.  S^T.  C^tal  Bank  *.  Ben^,  7  App.  Caa.  741, 766. 

*  Draining  of  spring:  Baddt  *.  Andre,  Cour  de  Lyon,  April  18,  1856,  Dalloi,  56, 
3,  ipg;  Barrt  ?.  Guilhaummi,  Coui  de  Mcmtpeltier,  July  16, 1S66,  Sirey,  67,  1,  115 
{sembie);  Forisier  v,  Chavrot,  Cour  de  Caaaation,  June  10,  1903,  Sirey,  190J,  1,  11; 
G.  t.  F.,  O.  A.  G.  EU  Jena,  Nov.  19,  1878,  3s  Seu£E.  Arch.  No.  373  (temiU).  Spite 
fence:  Doenv.Keller.CouTdeCobnaT.Hayi,  1855, Dalkw, 56,1,9;  G.f.F.,O.A.G. 
au  Jena,  Nov.  ag,  1678,  35  Seuf.  Arch.  No.  373  (lembU);  Maicui  v.  Boae,  O.  L.  G.  tu 
Parmstadt,  June  5.  1S81,  37  SeufF.  Aich.  No.  191  (MMfrb). 
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malevolent  draining  of  a  neighbor's  spring  is  a  tort.'  On  the  other 
hand  in  six  of  the  ten  States  in  which  actions  have  been  brought 
for  the  malevol^t  erection  of  a  spite  fence,  the  opinion  of  the  court 
was  against  the  plaintiff.* 

Hiat  the  conduct  of  the  defendants  in  these  cases  is  unconscion- 
able no  will  deny.  Hiat  they  should  be  forced  to  make  repara- 
tion to  their  victims,  unless  paramount  reasons  of  public  policy 
forbid,  would  seem  equally  clear.  But  the  absence  of  sudi  reasons 
is  evid^t  from  the  fact  that  in  France  and  Gennany  and  so  many 
<rf  our  States  the  courts  have  allowed  reparation,  and  from  the 
further  fact  that  in  at  least  six  *  States  statutes  have  been  passed 
making  the  erection  of  spite  fences  a  tort.'    Such  legislation  is 

>  EAtc  V.  Walkiuhftw,  141  C»L  116;  Cc^kii  t.  La  Cuudk  Co.,  14a  Cal.  457;  Roatb 
*.  Driicoll,  10  Conn.  533,  540,  543,544;  BarcUy  ■.  Abraham,  lit  la.  619;  Gagaoni. 
French  Co.,  163  Ind.  687,  73  N.  E.  Rq>.  849;  Ctiesley  p.  King,  74  Me.  164;  Stevens 
p.  KeUejr,  78  Me.  445,  451;  Gieeoleaf  *.  Fnncu,  18  Pick.  117,  119  (lemble;  but  we 
Walker ■.  Cronin,  107  Mue,  555,  564,  and  Plant  e.  Woods,  176  Maaa.  493,499);  Still- 
water  Co.  >.  Farmer,  89  Uinn.  58;  Springfield  Co.  b.  Jenkins,  63  Mo.  Ap.  74;  Bassett  >. 
Salisbury  Co.,  43  N.  H.  569;  Swett  t.  Cutta,  so  N.  H.  439, 447;  Franklin  ».  Burgee,  71 " 
N.  H.  186;  Smith  V.  BrooUyn,  18  N.  Y.  Ap.  Div.  340, 160  N.  Y.  357,  361;  Forbell  f. 
New  York,  164  N.  Y.  513;  Wyandot  Co.  ■.  Selh,  3  Oh.  N.  P.  no  (question  left  open  in 
cariier  case  in  Supreme  Court,  Fiazler  >.  Brown,  la  Oh.  Sl  199,  303,  304);  Wfaeatley 
t.  Baugh,  as  Pa.  St.  538,  533;  Lybe's  Ajqi.,  106  Pa.  St.  616,  631;  Williams  ».  I*dew, 
161  Pa.  St  183,  387,  iSS;  Miller  v.  Blackrock  Co.,  99  Va.  747  (laMe).  Tike  only  de- 
dnons  to  the  contrary  are  In  Vennoiit  and  Wisconsin.  Chatfield  *.  WHwn,  aS  Vt  49; 
Eubei «.  Merkel,  117  Wis.  353. 

■  Russell  V.  State,  3a  Ind.  Ap.  343, 69  N.  E.  Rep.  48a;  Bordeau  t.  Greene,  ai  Mont. 
assi  Brostrom  r.  Lampp,  179  Mass.  315;  Mahan  >.  Brawn,  13  Wend.  (N.  Y.)  361; 
Aubnm  Co.  t.  Douglas,  9  N.  Y.  447, 450  (mmNi);  Adier  •.  Pair,  34  N.  Y.  Misc.  Rep. 
48a;  Pickard  «.  Collins,  33  Barb.  (N.  Y.)  444;  Letts  ?.  Kewler,  54  Oh.  St.  73  (reveninc 
B.C.  7  Oh.  C.  C.  108);  Metzger  t.  Hochreim,  107  Wis.  367.  The  oppodte  view  obtains 
Id  Michigan,  New  Hampshiie,  OklahMna,  and  Pennsylvania.  Burke  v.  Smith,  69  Mich. 
3S0;  Plaherty  *.  Moran,  Si  Mich.  51;  E^kwood  >.  Hne^n,  95  Jfich.  543;  Uoran  v. 
Byrnes,  73  N.  H.  93;  Smith  r  ^leed,  11  CWa.  95;  Havenlick  ■.  BymEt,  33  Fa.  St. 
368  (lemM). 

*  Connecticut,  Maine,  Maiaadiusetts,  New  Hampshire,  Venamt,  and  Washington. 
There  b  a  similai  statute  In  Wiscmisin  against  the  malevolent  draining  of  a  neightxtr's 
spring. 

*  The  courts  which  deny  conqienaatieHi  for  the  damage  inflicted  by  a  ^te  fence  pro- 
ceed upon  the  anumptlon  that  the  owner  of  land,  by  virtue  of  his  ownership,  has  an 
abstJute  light  to  erect  such  a  fence.  But  there  are  many  limitations  upon  the  right  of 
ownership  at  common  law,  and,  it  is  submitted,  there  is  no  difficulty  In  principle  in 
limiting  an  owner's  right  so  far  that  he  shall  not  be  permitted  to  use  his  land  in  a  partic- 
ular way  with  no  other  purpose  than  to  damage  his  neighbor.  It,  in  truth,  the  owner's 
right  is  absolute  in  this  req>cct,  how  can  it  be  taken  away  from  him  by  statute?  Such  a 
statute  was  held  unconstitutional  in  Huber  *.  Merkel,  1 1 7  Wis.  355.   See  also  Western 
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litely  to  spread,  so  that  ultimately  the  cases  in  this  seocHid  gmap 
will  belong  in  the  third  group.' 

Third  group.  Coming  now  to  the  cases  in  which  an  actor's  lia- 
bility foi  intentional  damage  to  another  is  detennined  by  the 
motive  with  which  he  acted,  let  us  take  first  the  case  of  malicious 
prosecution.  The  plaintiff,  an  innocent  man,  has  been  subjected 
to  a  criminal  prosecution  for  theft  The  defendant,  who  instituted 
the  prosecution,  although  having  no  reasonable  ground  for  his 
bdief ,  did  honestly  believe  the  plaintiff  to  be  guilty  of  the  theft.  Is 
the  defendant  liable  for  the  damage  suffered  by  the  plaintiff?  If 
he  acted  from  a  sense  of  public  duty  to  bring  a  supposed  criminal 
to  justice,  then,  blunderer  though  he  was,  his  conduct  is  justifiable. 
If,  on  the  other  hand,  his  object  was  to  punish  the  plaintiff  for 
marrying  the  woman  whom  he  himself  had  hoped  to  make  his  wife, 
or  to  satisfy  some  other  grudge,  his  conduct  was  inexcusable.  Here, 
certainly,  the  motive  or  object  <d  the  actor  converts  an  act  other- 
wise lawful  into  a  tort.  We  may  siq^>ose  again  that  a  defend- 
ant publishes  a  fair  and  accurate  report  of  a  judidal  prooeeding 
which  contains  matters  defamatory  to  the  plaintiff,  a  minister.  If 
this  is  done  simi^y  by  way  of  giving  news  to  the  public,  the  plain- 
tiff has  no  remedy.  He  has  to  suffer  for  the  general  good  of  tbt 
c<muuunity.  If,  however,  the  defendant,  solely  from  ill-will  to  the 
plaintiff,  should  print  the  rqwrt  for  the  purpose  of  discrediting 
the  plaintiff  as  a  candidate  for  a  call  to  a  certain  church,  the  plaintiff 
could  charge  him  in  tort  for  the  damage  caused  by  the  publica- 
tion.* Here  also  it  is  the  defendant's  motive  or  object  which  makes 
him  a  wrongdoer. 

Co.  •.  Knickerboiier,  103  Cftl.  Ill,  iij.  But  the  opporite view  wm  taken  in  Rideout 
t.  Knox,  14a  Uaaa,  368,  and  Karasek  f .  Peier,  it  Wuh.  419. 

>  The  disowitinuance  of  a  (civice  at  will  or  the  refuaal  to  emidoy  a  man,  to  make  a 
Uaae  to  him,  to  buy  hit  goodi,  to  iend  him  mooey,  to  recommend  him  as  a  BCtvant,  will 
give  him  no  cause  of  action,  however  great  the  damage  to  lilin  or  however  malevolent 
the  attitude  of  the  party  refusing  to  gratify  his  wish.  Allen  *.  Flood  (1S98).  A.  C. 
100,  151,  171;  London  Co. «.  Horn,  m6  HI.  493,  504;  Heywood  >.  TIllwKi,  75  Me.  ai5, 
■30;  CoUina  V.  American  Co.,  68  N.  Y.  ^ip.  Div.  639;  McCune  v.  Norwich  Co.,  30 
Gmin.  531.  But  these  and  liniilar  ouca  an  foreign  to  the  pRient  diacumiMi,  which 
relatea  to  powble  torts.  "Die  lefuaati  just  mentioned  cannot  be  tcwts,  for  they  are  not 
acts  but  failum  to  act.  They  wouM  not  be  mentiiHied  but  for  the  fact  that  this  fun- 
damental distlnctioa  between  a  malevcdent  act  and  a  malevtdoit  non-feaaanoe  ap- 
pean  to  have  been  ovahxiktd  by  several  of  the  Judges  in  Allen  v.  Flood,  [1901I  A.  C 
100,  isa.tja. 

■  Stevou  >.  Sampeon,  5  Ex.  Oiv,  53,  Odgers,  lib.  A  SL,  3d  ed.,  392. 
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A  French  case  furnishes  another  illustration.  The  plaintiff  by 
planting  certain  cn^  had  attracted  a  great  amount  of  game  to  his 
country  estate,  and  invited  several  of  his  friends  frtnn  Paris  for  a 
day's  hunt.  The  neighbor  of  the  plaintiff,  irritated  by  the  latter's 
success,  ordered  his  servants  to  make  so  much  noise  on  his  own  land 
as  to  frighten  away  the  game  and  so  spofl  the  day's  ^wrt  He  was 
made  to  pay  damages  to  the  plaintiff.*  It  is  obvious,  however, 
that  if  the  neighbor,  while  himting  himself,  had  disturbed  the  hunt 
of  the  plaintiff  by  the  noise  of  his  dogs  and  guns,  no  action  would 
have  lain  against  him.  The  neighbor  had  just  as  much  right  to 
hunt  as  the  plaintiff.  Lobd  Holt  took  the  same  distinction  in  a 
similar  Ei^isb  case.'  His  language  is  much  to  the  pcant:  "S(^ 
pose  the  defendant  had  shot  in  his  own  ground,  if  he  had  occasion  to 
shoot,  it  would  have  been  one  thing;  but  to  shoot  on  purpose  to 
damage  the  plaintiff  is  another  thing  and  a  wrong." ' 

Two  decisions,  one  in  France  and  one  in  Belgium,  are  espedaJly 
instructive.  In  each  case  an  employer  threatened  to  discharge  his 
employees  if  they  traded  with  tiie  plaintiff.  In  the  one  case  the 
plaintiff  kept  a  saloon  which  had  exercised  a  demoralizing  effect 
upon  the  defendant's  woriunen.  The  latter's  prohibition  against 
his  men  frequentii^  the  plaintiff's  saloon  was  held  justifiable  as  a 
reasonable  measure  of  discipline.*  In  the  other  case  the  plaintiff 
was  a  political  rival  of  the  defendant,  and  the  latter  used  his  woA- 
mea  as  a  means  of  ruiiuDg  the  plaintiff's  business.  In  this  case 
judgment  was  given  for  the  plaintiff.*  It  will  be  observed  that  in 
each  of  these  cases  the  damage  to  the  plaintiff  was  caused  by  the  act 
of  a  single  individual,  and  not  by  a  combination  of  persons;  that  in 
each  case  the  defendant  used  neither  fraud  nor  force,  but  merely 
the  pressure  of  a  threatened  loss  of  pla{%,  and  that  in  each  case  the 

*  Prinoe  de  Wagnuu  *.  Mania,  Cour  de  Pub,  Dec.  a,  1871,  DaDoc,  73,  a,  185. 

*  Keebk  f.  ScketingiU,  11  Eut,  574,  n..  Holt,  14, 3  Salk.  9, 11  Mod.  74, 130  s.  C 

*  II  Mod.  70. 

*  Reding  V.  KroU,  Trib.  de  Luxembourg,  Oct  a,  1896,  Srey,  iSgS,  4,  16.  "Les 
dffendeuiB  aunient  certunement  abnsf  de  leur  drdt,  et,  dCa  Ion,  comimg  un  acte 
qua»-d£lktueux,  I'il  (tail  £UtdI,  comme  1e  demandeui  I'sffimw  en  tennes  de  pUidtHiIe, 
que  leur  d£fen»e  ne  repose  sur  aucune  nfcessitC  de  discipline  ouvTifae,  qu'elle  a  ttt 
portfe  malicieusement  et  par  pur  o^irit  de  vengeance." 

*  Dapsens  v.  Lambret,  Cour  d'Appel  de  Liige,  Feb.  9,  18S8,  SErey,  iSgo,  4,  14. 
"Attendu  qu'on  ne  saunut  admettre  qull  Boit  permis,  mteie  par  de«  actes  tidtes 
absolument  parlant,  de  ruinei  un  dtoyen  lana  autre  IntMt  on  mobile  que  celui  de  la 
vengeance;  qu'alon  le  summom  jus  devJent  la  aumma  injuria." 


dbiGoogle 


4o6  LECTURES  ON  LEGAL  HISTORY. 

worinnai  were  under  no  obligadon  to  trade  with  the  plaintiS.  The 
two  cases  Ulustrate  m  a  very  convindi^  manner  how  the  motive 
with  which  an  act  is  done  may  determine  its  lawfulness  or  unlaw- 
fuhiess.  A  simQar  distinction  has  been  made  in  cases  in  this  coun- 
try brou^t  f^ainst  employers  who  induced  their  workmen  not  to 
trade  with  the  plaintiff.' 

Similariy,  whether  employees,  who,  by  threatening  to  strike, 
induce  an  employer  not  to  engage  the  plaintiff  or  retain  him  in  a 
service  terminable  at  the  employer's  will,  are  guilty  of  a  tort,  may 
dq>end  upon  the  motive  of  the  defendants.  If  they  objected  to 
working  with  the  plaintiff  because  his  incompetency  would  e:q>ose 
them  to  danger,  or  because  of  his  depraved  character,  no  action 
would  lie  against  them.*  If  on  the  other  hand  their  motive  was 
to  wreak  their  vengeance  upon  him  for  his  conduct  towards  them, 
they  must  pay  the  damages  inflicted  upon  him  by  their  conduct.' 

*  Chlpley  *.  Atkinson,  13  FU.  306,  316-317;  Gnham  «.  St.  Chories  G>.,  47  La.  An. 

314,  1657;  Intemat  Co.  v.  Greenwood,  1  T«,  Civ.  Ap.  76,  The  dedaion  in  Payne  v- 
Western  Co.,  13  Lea  (Tenn.),  joS,  U  contra,  but  two  of  the  five  judges  dissented,  and 
tSu  effect  of  the  cue  as  a  precedent  is  nullified  by  statute.  Shannon's  Code  (1S96), 
{  6884.  Raycroft  i.  Tayntor,  68  Vt.  319,  Is  distinguishable.  The  defendant  having 
quarreled  with  the  plaintiff  was  warranted  in  objecting  to  his  presence  upon  fiis  land, 
although  his  objection  required  one  of  Ms  own  employees  to  choose  between  con- 
tinuing in  his  service,  and  declioiiig  to  employ  the  plaintiff  as  an  assbtant.  The  it- 
asioa  in  Heywood  v.  TUlson,  75  Me.  135,  is  not  open  to  question,  for  the  defendant's 
cc»duct  was  a  legitimate  mode  of  protecting  the  interests  of  himself  and  his  employees. 
But  some  of  the  dictn  of  the  court  are  unsatisfactory  and  at  variance  with  the  dedsioa 
In  Chesley  «.  King,  74  Me.  164. 

*  Giblan  *.  Nat  Union  (1903),  a  K.  B.  600,  617,  6r9;  Heywood  «.  Tillson,  75  Me. 

315,  333;  Commonwealth  v.  Hunt,  4  Met.  (Mass.)  tii,  130;  Nat.  Prot.  Ass'n  *. 
Cumming,  170  N.  Y.  315. 

*  Giblan  t.  Nat.  Union  {1903),  i  K.  B,  606;  Joost ».  Syndlcat  des  Imprlmeurs,  Cour 
de  Cassation,  June  33,  1891,  Siiey,  93,  r,  41;  Jooatv.  Syndlcat,  Cour  d'Afi^deCham- 
b£ry,  March  14,  1S93,  Sirey,  93,  3,  139;  Oberie  *.  Syndlcat  des  Ouvriers,  Cour  d'Aiqiel 
de  Lyon,  March  i,  1894,  Dalloz,  94,  1,  $oy,  Monnier  >.  Renaud,  Cour  de  Cassation, 
June  9,  7896,  Dalloz,  1896,  i,  581.  In  Giblan  v.  Nat.  Union,  lupra,  Rohek,  L.  J.,  said, 
pp.  619-630:  "In  my  judgment,  if  aperson  who,  by  virtue  of  his  positicm  or  Influence, 
bas  power  to  carry  out  his  design,  sets  himself  to  the  task  of  preventing,  and  succeeds 
in  preventiiig,  a  roan  from  obtaining  or  holding  employment  in  his  calling,  to  his  In- 
jury, by  reason  of  threats  to  or  qiedal  influence  vpaa  the  man's  employers,  and  the 
de»gn  was  to  cany  out  some  sfitt  against  the  man,  or  had  for  its  object  the  compel- 
ling him  to  pay  a  debt,  or  any  «<"■''"''  object  not  justifying  the  acta  against  the  man, 
then  that  person  is  liable  to  the  man  for  the  damage  consequently  suffered."  In  Joost 
I.  Syndlcat,  J«^,  Krey,  93,  1, 139,  the  court  said:  "Attenduqueaansdouteleaouvri- 
ers  ayndiqujs  avalent  de  leur  cbtt  le  droit  de  se  mettre  en  grive;  mals  qu'il  n'est 
permis  ft  personne  d'abuaa  de  son  droit;  qu'il  y  a  abus  d'un  droit  toutes  les  (ds  que 
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In  the  case  supposed  by  several  of  the  judges  in  Allen  v.  Flood,* 
the  liability  of  the  cook,  who  induced  the  master  to  dismiss  the 
butler  by  threatening  to  leave  himself  if  the  butler  were  retained, 
should  depend  upon  the  motive  of  the  co<^.  If  the  two  were 
thrown  together,  and  if  the  butler  by  his  character  or  personality 
was  distasteful  to  the  cook,  the  latter,  with  a  view  to  his  own  in- 
terest,  would  be  justified  in  calling  upon  the  master  to  choose  be- 
tween them.  If,  on  the  other  hand,  the  cook,  having  no  objection 
to  the  butler  as  a  companion,  procured  his  dismissal  from  pure 
malevolence,  his  conduct  would  be  tortious.' 

An  Illinois  dedsion '  illustrates  the  legal  significance  of  the 
motive  of  a  defendant  who  caused  damage  to  the  plaintiff  by 
moral  coercion  upon  the  conduct  of  a  third  person.  Hie  defend- 
ant, an  insurance  company,  had  contracted  by  its  policy  to  in- 
demnify a  manufacturer  against  liability  for  claims  for  injuries  to 
his  employees.  The  plaintiff  was  an  employee  who  had  been  in- 
jured in  the  course  of  his  employment.  The  defendant  company 
recognized  its  liability,  but  disputed  the  amount  demanded  and 
threatened  to  have  the  employee  discharged  unless  he  acc^ted 
in  full  satisfaction  the  small  amoimt  offered.  The  employee  refus- 
ing to  yield,  the  company  induced  the  employer  to  dischai^e  the 
employee  hy  threatening  to  exerdse  its  right  to  cancel  the  policy. 
The  plaintiff  recovered  substantial  damages.  The  court  said,  how- 
ever, that  if  the  company  had  procured  in  this  manner  the  dis- 

celui  qui  prftend  rexercer  n'a^t  que  dans  le  but  de  Duire  i  autrui  sans  aucun  intiret 
pour  lui  mfime."  In  Monnier  r.  Reiuud,  supra,  the  esse  turned  upon  the  point  whether 
the  defeod&nt  bad  been  t»oinotiDg  "unintfrttprofesaond"  or  had  been  Influenced  by 
"un  sentiment  de  malveilUnce  injustifife." 

As  a  rule,  however,  the  ultinute  object  of  a  Ubor  union  in  excluding  an  employee 
from  woA  by  pressure  tQ>on  the  employer,  or  in  injuring  the  buuness  of  an  employe! 
by  the  persuasive  or  coeidve  boycott,  is  not  the  damage  to  their  victim,  but  the  ad' 
vancement  of  the  cause  of  labor.  This  motive,  of  course,  is  conunendable.  In  the 
great  majority  of  labor  cases,  therefore,  the  question  whether  the  members  of  a  labor 
union  are  guilty  of  a  tort  is  a  question,  not  of  motive,  but  of  Che  legal  validity  of  the 
means  adopted  for  effectuating  their  motive;  and  this  question  must  be  answered  by 
a  careful  wdghing  of  condderations  of  pubHc  policy. 

»  {1898)  A.  C.  36,  s7,  138-139,  16S-166. 

*  The  case  seems  to  be  covered  by  the  following  language  of  Mr.  Chiep  Jcstice 
Holmes;  "We  camiot  admit  a  doubt  that  malidously  and  without  justifiable  cause 
to  induce  a  third  person  to  end  his  employment  of  the  plaintiff,  whether  by  false  slan- 
deis  or  successful  peisuasioii,  is  an  actionaUe  tort."  Moran  «.  Dunphy,  177  Mass. 
48s.  487- 

'  London  Co.  *.  Horn,  m6  DL  493. 
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missal  of  an  employee,  who  by  his  bad  habits  or  incompetency  was 
likely  to  increase  the  risk  of  the  company,  such  conduct  would 
have  been  justifiable  as  a  reasonable  measure  of  self-protection. 

In  a  Louisiana  case,  the  plaintiff,  an  iniike^)er  who  was  also  ao 
assessor,  had  irritated  the  defendants  by  what  they  conceived  to  be 
an  excessive  valuation  of  their  prcq)erty.  Purely  to  avenge  this 
supposed  grievance  they  persuaded  certain  commercial  travelers 
to  discontinue  their  patronage  of  the  plaintiff's  hotel.  They  were 
compelled  to  pay  him  substantial  damages.' 

To  divert  to  one's  self  the  customers  of  a  rival  tradesnfan  by  the 
offer  of  goods  at  lower  prices  is,  in  general,  a  legitimate  mode  of 
serving  one's  own  interest  and  justifiable  as  fair  competition.  If, 
however,  a  man  should  start  an  opposition  shop,  not  for  the  sake 
of  pn^t  for  himself,  but,  regardless  of  loss  to  hnnself,  for  the  sole 
purpose  of  driving  the  plaintiff  out  of  business  and  with  the  inten* 
tion  of  retiring  himself  immediately  upon  the  accomplishment  of 
his  malevolent  purpose,  would  not  this  wanton  causing  of  damage 
to  another  be  altogether  indefensible  and  a  tort?  Such  a  case  is 
not  likely  to  arise,  but  several  judges  have  caressed  the  (pinion 
that  the  defendant  in  such  a  case  would  have  to  make  rt^aratioD.* 

A  close  friend  of  a  creditor  advises  Tijni  in  good  faith,  that  be 
is  likely  to  lose  his  claim  unless  he  proceeds  without  delay  to  col- 
lect it.  The  creditor  acts  on  the  advice,  presses  his  claim,  and  the 
debtor  is  ruined,  whereas,  if  he  had  received  indulgence  for  a  short 
time,  an  expected  favorable  turn  in  bis  affairs  would  have  enabled 
him  to  weather  the  storm.  Grievous  as  this  loss  is,  he  cannot 
hold  the  creditor's  adviser  responsible.  But  would  there  be  any 
doubt  as  to  his  reqwn^ility  if  he  had  given  the  same  advice  with 
full  knowledge  of  the  debtor's  situation  and  for  the  sole  purpose 
of  ruining  him? 

The  iUustrations  already  given  can  hardly  f:ul  to  convince  the 

■  Webbv.  Dnke,5iLA.Aii.  190.    Dek  t.  Wnfcw,  80  Tex.  400,  is  a  dmikr  caie. 

■  Loan  Coleridge  in  Mogul  Co.  v.  McGregor,  ai  Q.  B.  D.  544, 553;  LoKV  Bowen, 
s.  c.  13  Q.  B.  Div.  5qS,  618;  LoBD  Morzis,  s.  c  (189*)  A.  C.  49;  Losd  Fold,  s.  c  53; 
LOKD  Halsbuxv  in  Allen  «.  Flood  (1S9S),  A.  C.  i,  77;  opinion  of  court  per  Weixs,  J., 
inWalkerv.Ctotiiii,  107  Mmst.  555,564;  HoLi(SS,J.,iDMay«.Wood,  i73Mass.  11, 15; 
opinion  of  court  per  Hammond,  J.,  in  Rant  f.  Wood,  T76  Mub.  491.  498;  Tajt,  J.,  in 
MoOTes  V.  Briclclayers  Union,  13  Oh.  W.  L.  Bull.  48,  51,  51.  But  >M  eonln  Punic 
Works*.  Ely,  105  Fed.  R^.  i63,Sanbob>(,  J.,dis9.;  Auburn  Co.  >.  Douglass,  9  N.  Y. 
444, 450,  per  Seldeh,  J.;  Nat.  Ma'a  t.  Cummlng,  jjo  N.  Y.  315, 316. 


d  by  Go  Ogle 


HOW  FAR  AN  ACT  MAY  BE  A  TORT.  409 

reader  that  Losd  Macnaghten's  didum,  quoted  at  the  (^>emiig  of 
this  paper,  is  untenable,  and  that  there  are  many  torts  arising  from 
the  d^endaut's  inducing  a  third  person  to  act  in  such  a  way  as  to 
damage  the  plaintiff,  although  the  defendant  used  neither  fraud, 
force,  nor  defamation,  and  although  the  conduct  of  the  third  person 
was  altogether  lawful.  The  instances  mentjoned  prove  also  how 
often  the  tortious  quality  of  an  act  depends  upon  the  motive  of  the 
actor.    But  other  examples  may  be  suggested. 

To  put  poisoned  food  upon  one's  own  land  In  order  to  kill  a  skunk 
gives  no  cause  of  action  to  one's  neighbor,  altbou^  the  neigh- 
bor's dog  eats  the  food  and  dies  frtmi  the  poison.  But  it  has  been 
decided  in  South  Carolina  that  the  neighbor  may  have  an  action 
if  the  defendant,  knowing  that  the  plaintiff's  dog  was  in  the  habit 
of  coming  upon  his  premises,  exposed  the  poisoned  food  for  the 
eatress  purpose  that  the  dog  might  eat  it  and  die.' 

To  deposit  rubbish  in  the  h^hway  would  not  ordinarily  subject 
the  depositor  to  an  action  at  the  suit  of  a  private  individual;  but 
if  the  defendant  placed  it  there  in  order  to  cause  loss  to  the  plain- 
tiff, who  was  bound  by  contract  with  the  town  to  keep  the  high- 
way  in  good  condition,  we  should  all  agree  with  the  Connecticut 
court  *  that  he  would  have  to  make  good  the  loss  to  the  plaintiff. 

To  kill  a  man  whose  life  is  insured,  although  a  crime,  is  not, 
without  more,  a  tort  gainst  the  insurance  company.'  But  the 
crime  would  be  also  a  tort  to  the  company  if  committed  for  no 
other  purpose-  than  to  inflict  loss  tqxm  the  latter.* 

Other  instances  in  which  the  success  of  the  phuntiff  depoids 
iq>on  the  wrongful  motive  of  the  defendant  doubtless  will  occur 
to  the  ingenious  reader.  He  will  find,  however,  that,  in  these  new 
instances  as  well  as  in  those  suggested  in  this  paper,  it  is  for  the 
plaintiff  to  all^e  and  prove  this  wrongful  motive.  Generally 
the  all^ation  must  be  made  in  the  dedaration.  But  in  the  case 
of  malevolent  publication  of  reports  of  judicial  proceedings  this 
all^ation  comes  in  the  reply  to  the  defendant's  answer.  Those 
who  maintain  that  the  law  does  not  r^ard  motive  as  an  element 

>  Cobb  t.  C^ter,  jg  S-  C.  ^At,  38  S.  E.  Rep.  114. 

*  McNuy  1.  ChambalAiu,  34  Coon.  384, 

'  Ids.  Co.  f .  Bnuoe,  gs  U.  S.  754. 

<  Conn.  Co.  *.  N.  Y.  Co.,  ij  Cram.  165, 176;  HcNuy  *.  Chamberl&in,  34  Conn.  384, 
388;  Greg(»yr.Bnx^3j  Conn.  437, 446;  1  Htigdan,  Die  Gesammt-Materislioi  zum 
B.  G.  407. 
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in  a  tort  are  woot  to  distlnguisli  this  case  on  the  ground  that  the 
wrongful  motive  is  simply  a  means  of  destroying  the  defense  of 
privileged  communication.  But  this  reasoning  seems  specious  rather 
than  sound.  For,  when  the  facts  of  the  particular  case  are  de- 
veloped, it  is  still  true  that  the  defendant  is  guilty  of  a  tort,  and 
the  plaintiff  wins  solely  because  the  defamation  was  induced  by  a 
wrongful  motive. 

As  the  plaintiff  succeeds  in  certain  cases  of  wilful  damage  by 
the  defendant  solely  by  proof  of  the  actor's  wrongful  motive,  so 
the  defoidant  sometimes  wins,  notwithstanding  he  has  wilfully 
damaged  the  plaintiff,  solely  by  proof  of  a  benevolrat  motive. 
One  who  has  crossed  the  plaintiff's  land  in  order  to  catdi  a  train 
cannot  urge  his  motive  oi  sdf-interest  as  a  justification.  But  if 
he  crossed  the  land  in  order  to  rescue  a  child  ikying  on  the  track 
from  imminent  peril  oS  bdng  run  over  by  a  train,  his  bmevolent 
motive  will  be  a  full  defense  to  an  action  of  trespass. 

Occasionally  the  authorities  leave  us  in  the  dark  as  to  whether 
a  particular  case  is  to  be  grouped  with  those  in  which  the  plaintiff 
must  establish  a  malevolent  motive  or  with  those  in  whidi  the 
defendant  must  prove  a  benevolent  motive.  Must  a  plaintiff,  for 
example,  in  counting  against  a  defendant  for  inducing  a  young 
woman  to  break  her  contract  to  marry  the  plaintiff  allege  also  that 
the  defendant  acted  from  a  malevolent  motive,  or  at  least  from  a 
selfish  motive,  or  is  the  question  of  the  motive  properly  to  be 
raised  only  by  the  defendant's  all^ation  that  he  acted  from  a 
benevolent  interest  in  the  welfare  of  his  daughter?  As  a  matter  of 
princ^le  it  seems  to  the  writer  that  the  plaintiff  states  a  prima 
facie  case,  and  makes  a  good  count  by  alleging  simply  that  the 
defendant  induced  the  third  person  to  break  her  contract,  *.  e.,  to 
do  a  l^a!  wrong.  If  this  is  a  correct  view,  the  case  has  no  bearing 
upon  the  subject  of  this  paper.  Otherwise  it  is  another  instance 
in  which  a  wrongful  motive  may  make  an  act  a  tort. 

If  this  essay  has  accomplished  its  purpose,  it  is  made  clear  that 
the  dictum  that  our  law  never  r^ards  motive  as  an  element  in  a 
civfl  wrong  b  as  far  from  the  truth  as  would  be  the  statement  that 
malevolently  to  damage  another  is  always  a  tort  The  truth  lies 
in  the  middle.  In  certain  cases,  in  ^te  of  the  wrongful  motive 
of  the  actor,  malevolentiy  to  damage  another  is  lawful,  either  be- 
cause the  act  is  merely  the  emcise  of  an  absolute  legal  right. 
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or  because  it  is  justified  by  paramount  condderations  of  public, 
policy.  £xcq>t  in  such  cases,  however,  wilfully  to  damage  an- 
other by  a  positive  act  and  from  a  ^iiit  of  malevolence  is  a  tort, 
even  though  the  same  act,  if  induced  by  a  rightful  motive,  would 
be  lawful.' 

*  The  reader  may  have  remarked  that,  canqit  in  a  quotation,  the  words  "malice," 
"malidous,"  and  "maliciously"  have  not  been  lued.  Halice,  aa  used  in  the  books, 
means  KMuedmes  malevolence,  sometimea  absence  of  excuse,  and  sometimes  absence 
of  a  motive  for  the  public  good.  If  so  "  slippeiy "  a  word,  to  borrow  Loso  Bowen's 
n4iective,  were  eHminated  from  legal  arguments  and  opinions,  only  good  would  resulL 
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ITS  PRODUCT.' 

If  a  trustee  wrongfully  sells  tlie  tnist-ru  or  exchanges  it  for  other 
pnqierty,  the  cestui  que  trust  may  charge  him  as  a  cmistructive 
trustee  c^  the  money  or  newly  acquired  pn^terty,  or  of  any  subse- 
quent product  of  either;  *  or,  if  he  prefers,  he  may  enforce  an  equi- 
table lien  to  the  amount  of  the  misappropriation  upon  any  prop- 
erty in  the  hands  of  the  wrongdoer,  which  is  the  traceable  product 
of  the  original  trust-res.'  If,  at  the  time  of  relief  given,  the  new 
property  is  worth  less  than  the  ori^nal  trust-res,  the  cestui  que 
^ust,  after  exhausting  his  lien,  wiU  have  a  personal  claim  against 
the  trustee  for  the  difference.  If  the  new  property  is  worth  as 
much  as  or  more  than  the  original  tnist-r«s,  the  enforcement  of 
the  constructive  trust  or  of  the  equitable  lien  will  be  a  full  satis- 
faction of  all  claims  founded  on  the  breach  of  the  express  trust. 
When  the  value  of  the  new  property  exceeds  that  of  the  original 
trust,  the  cestui  que  trust,  by  enforcing  the  constructive  trust,  makes 
a  profit  by  the  trustee's  breach  of  the  express  trust,  and  this  profit 
may  be  very  large,  as  when  the  trust  fund  Is  invested  in  land  or 
corporate  shares  which  advance  rapidly,  or,  to  put  the  most  a>n- 
■  ^cuous  instance  of  great  profit,  when  the  trustee  invests  trust 
money  in  taking  out  a  polity  of  life  insurance  which  becomes  pay- 
able soon  afterwards  by  the  death  of  the  insured.    The  cestui  que 

'  Reprinted  by  permissioa  trom  the  Harvard  Law  Review  for  May,  igo6. 

*  If  the  wroogdMr  after  ^n-tunging  tbe  Miginal  tnut-fM  for  other  property  buys 
It  back  again,  tbe  etttid  qu*  Irmt  hai  tlie  option  of  i-h-tging  hitn  aa  trustee  of  the  (dd 
r«i  w  the  newly  acquired  property.  It  was  thought  at  one  time  that  the  Statute  of 
Frauds  barred  the  daim  of  tbe  cestui  jtu  tnul  to  land  acquired  by  the  misuse  of  the 
tnut  fund.  Newton  *.  Preston,  Pr.  Ch.  103;  Kiric  t.  Webb,  Pr.  Ch.  163;  Boroa  v. 
Herron,  Pr.  Ch.  163,  Free.  Ch.  346  S.  c;  Kinder  >.  Miller,  Pr.  Ch.  171,  a  Vem.  14a 
S.  C.;  Halcot  •.  Marchant,  Pr.  Ch.  168;  Hooper  v.  Gyles,  a  Vera.  4S0;  Cox  •.  Bate- 
man,  3  Vea.  ig.  But  these  cases  were  long  ago  overruled,  —  Lane  *.  Di^t<Hi,  Amb. 
409;  Antes,  Cas.  on  Trusts,  ist  ed.,  313,  315,  d.  1. 

*  "The  bene&dal  owner  ...  is  entitled  at  his  dection  either  to  tale  tbe  property 
or  to  have  a  charge  <hi  tbe  property  for  the  amount  of  the  trust  nvoney."  Per  Jessel, 
M.  R.,  St  HaJIett,  13  Ch.  D.  696,  700. 
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trust  takes  the  whole  of  the  insurance  money,  althoo^  ten  times 
as  much  as  the  trust  money  misappropriated.'  This  excess  ahove 
full  comp^isation  is  not  given  to  the  cestui  que  trust  by  msoa  ot  any 
merit  on  his  part.  It  comes  to  him  as  a  mere  vindfall.  Public 
policy  demands  that  the  faithless  trustee  should  not  retain  any  ad- 
vantage doived  from  his  breach  of  trust.  Hence  the  wholesome 
rule  that  whatever  a  trustee  loses  in  the  misuse  of  the  trust  fund  he 
loses  for  himself,  and  whatever  he  wins,  he  wins  for  the  benefidary.' 

If  this  rule  is  to  be  applied  con^tently,  it  follows  that  if  a  trustee 
buys  property  partly  with  his  own  money  and  partly  with  trust 
money,  the  cestui  que  trust  is  entitled  to  that  proportioti  of  the 
property  bought  which  the  trust  money  used  bears  to  the  entire 
purchase  money.  The  authorities  are  numerous  to  this  effect,* 
althou^  in  several  of  them  this  result  was  assimied  as  a  matter  of 
course  without  argument.  But  in  two  States,  Massachusetts  and 
Ohio,  the  cestui  que  trust  is  allowed  only  a  lien  upon  the  new  prop- 
erty to  secure  the  amount  of  the  misused  trust  fund.* 

In  several  other  cases  the  remedy  given  was  that  of  a  lien.'   But 

1  Ldunan  >.  Guim,  114  Ala.  113;  Shftler  •.  Trowbridge,  38  N.  J.  Eq.  595;  Holmn 
*.  Gilman,  138  N.  Y.  369;  Dayton  *.  Claflio  Co.,  19  N.  Y.  App.  TUv.  iw;  Roberts  f. 
Winton,  iooTeiiii.484(fm>U«)l  Bromley?,  aeveland  Co.,  103  Wis.  s^i,  S^T  IsmbU). 

'  A  pledgee  of  shares  who  wrongfully  sella  them  for  Ssooo  and  afterwards  buys 
thou  back  for  (3000  and  pves  them  to  the  pledgw  upon  payntent  <d  the  debt  most 
also  surrender  his  profit  of  Smoo.   Langton  >.  Waite,  6  Eq.  165, 173. 

•  Docker  i.  Somea,  i  Myi.  *  K.  635:  Xe  Oatway  (1903),  a  Ch.  356;  Nat.  Bank  f. 
Ins.  Co.,  ro4  V.  S.  $4,  ^;  Re  Uulligan,  iiG  Fed.  Rep.  7:5,  717;  Barrett  *.  Eyle,  17 
Ala.  306;  Tflford  ».  Torrey,  53  Ala.  i»,  i»»;  Walker  r.  EUedge,  6$  Ala.  si  (smbU); 
Kdley  *.  Browning,  113  Ala.  430;  Howison  *.  Bainl,4o  So.  Rep.  94, 145  Ala.  683;  Byrne 
f.  McGrath,  130  Cat.  316;  Elizalde  v.  Elizolde,  137  Cal.  634  [semiU);  Baiemore  *. 
Davis,  55  Ga.  505;  Harris  i.  Mclntyre,  ii8  111.  375;  Reynolds  9.  Sumner,  116  HI.  58; 
Faosler  t.  Jones,  7  Ind.  377;  Bitzer  v.  Bobo,  39  Minn.  iS;  Morrison  v.  Kinston,  55 
Miss.  71;  White».Drew,43Mo.si;  Bowenf.McKean.SaUo.  594;  Shaw *. Shaw, 86 
Mo.  594;  Jones  b,  Elkins,  143  Mo.  647;  Crawford  ».  Jones,  163  Mo.  578;  McLeod  t. 
Venable,  163  Mo.  536;  Johnston  v.  Johnston,  r73  Mo.  91, 1151  Bt^e  ».  Hasselbroch,  64 
N.J.Eq.334;  Dayton ».  Clafllin Co.,  19  N- Y.  App.  Div.  130;  Lyons.  Akin,  78N.a 
asS;  WaUace*.Du£eld,iS.ftR.(Pa.)5ii;  Kepler*.  Davis,  So  Fa.  153;  Rupp'sAn>., 
roo  Pa.  53 1 ;  Lloyd  b.  Woods,  1 76  Pa.  63 ;  Sbectz  ».  Neagley,  13  Pbila.  306;  Green  ». 
Haskell,  5  R.  I.  447;  Watson  v.  Thompson,  13  R.  I.  467;  Kaphan  ».  Taney,  58  S. 
W.  Sep.  909  (Jean.  1S99);  MoCFatt  *.  Shepard,  1  I^nn.  (Wis.)  66. 

'  Bresnihan  *.  Sheeban,  115  Mass.  ir;  Reynolds  v.  Morris,  17  Oh.  St.  sro. 

»  Lane  b.  Dighton,  Amb.  409;  Price  ».  Blakemore,  6  Beav.  507;  H(qq)er  v.  Coayaa, 
L.  R.  3  Eq.  549;  Re  Pumfrey,  33  Ch.  D.  155,  260;  Graves  >.  Pincbback,  47  Ark.  470; 
Humphreys  ».  Butler,  ji  Ark.  351;  Nat.  Bank  1.  Bairy,  135  Mass.  so;  Munrov.  Col- 
lins, 95  Mo.  33;  Day  ».  Roth,  18  N.  Y.  448;  Bryant ».  AHen,  S4  N.  Y.  App.  Dlv.  500 
<*ffirmed  166  N.  Y.  637)- 
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in  these  cases  the  question  of  an  alternative  right  to  a  propor- 
tionate part  of  the  new  property  was  not  raised  by  the  counsel  nor 
considned  by  the  court.  In  truth,  the  cestui  que  trust  should  be 
given  the  option  of  a  proportional  part  of  the  new  property  or 
a  lien  upx>n  it,  as  may  be  most  for  his  advantage.'  If  the  new 
pn^rty  appreciates,  it  wiU  be  for  his  interest  to  daim  a  pn^r- 
tionate  share  of  it.  If  it  d^reciates,  he  will  naturally  prefer  to 
claim  a  lien  upon  it  to  the  extent  of  the  misused  trust  money.  In 
two  States,  New  Jersey  and  Pennsylvajiia,  a  trustee,  who  makes  a 
purchase  partly  with  his  own  money  and  partly  with  a  trust  fund, 
is  treated  with  extreme  severity.  In  New  Jersey  he  loses  not  only 
the  share  of  profit  attributable  to  the  trust  money,  but  also  that 
due  to  his  own  money,  the  cestui  que  tru^  bdng  entitled  to  the 
whole  of  the  new  property,  subject  to  a  lien  in  favor  of  the  trustee 
to  the  amount  of  his  own  contribution.'  In  Pennsylvania,  if  the 
product  of  the  j<Hnt  funds  is  in  the  form  of  shares  in  different  com- 
panies, some  of  which  have  appreciated,  whUe  others  have  de- 
predated, the  cestui  que  trust  may  take  his  proportion  of  the  pur- 
chase from  the  shares  which  have  proved  the  most  profitable.* 

The  princ^les  thus  far  considered  apply  to  all  fiduciaries,  not 
only  to  trustees,  who  have  the  legal  title  to  the  misappropriated 
property,  but  to  bailees,  guardians,  and  the  like,  who  have  posses- 
sion, but  not  title.*  Although  in  a  few  early  American  cases  the 
courts  declined  to  permit  the  owner  of  property  to  recover  its 
product,  as  a  constructive  trust,  if  the  misappropriation  was  by 
any  person  other  than  a  fiduciary,'  it  is  now  well  settled  that  one 
who  has  been  deprived  of  his  property  by  fraud,  by  theft,  or  by 
any  wrongful  conversion,  may  charge  the  fraudulent  vendee,  the 
thief,  or  other  wrongful  converter  as  a  constructive  trustee  of  any 
property  received  in  exchange  for  the  misappropriated  property.' 

'  Iliis  option  wu  allowed  in  Bitzer  *.  Bobo,  39  Minn.  18;  Cnwfoid  t.  Jonei,  163 
Mo.  578;  Green  «.  Haskell,  5  R.  I.  447. 

■  Bohle  >.  Huielbrach,  54  N.  J,  Eq.  334. 
*  Nonis's  ^p.,  71  P&.  106- 

'  Se  Hallett,  13  Cb.  D.  696,  709,  710. 

'  P&MXMg  Book  t.  Hunt,  3  Edw.  583;  Campbell  «.  Dnke,  4  Eden,  94;  Rain  *. 
McNaiy,  4  Humph.  (Tenn.)  356;  Cunningham  t.  Wood,  4  Humph.  (Tenn.)  417;  Haw- 
thorne *.  Brown,  3  Sneed  (Tenn.),  46a. 

■  ProMd.  Smith  «.  Atwood,  Vou.  607;  Taub  r.  HcGelknd  Co.,  10  Ci>L  App. 
igo;  Farwell  ■.  Homan,  45  Neb.  4^4  (stuUik}-,  Bank  of  America  v.  Pollock,  4  Edw. 
iiSi  American  Co.  ».  Fancbei,  145  N  Y.  551;   Convene  ».  Sickles,  146  N.  Y.  aoo 
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At  OQc  time  an  action  foi  money  had  and  received  was  not 
allowed  against  a  converter  for  the  proceeds  of  the  sale  of  the  con< 
verted  chattel.'  But  this  doctrine  was  overruled  two  centuries  ago.' 
There  seems  to  be  no  good  reason  why  one  who  has  disseised  an- 
other of  his  land  and  sold  it,  should  not  be  similarly  liable  to  the 
flissdsee  for  the  proceeds  of  the  sale  in  an  action  for  money  iiad  and 
received.  But  the  ri^^t  to  such  an  action  was  denied  in  Massachu- 
setts in  1843.*  Nor  has  the  writer  discovered  any  dedsion  to  the 
contrary.  This  Massachusetts  decision,  it  is  submitted,  should  not 
be  followed.  But  be  that  as  it  may,  it  is  believed  that  the  courts 
of  equity  will  not  hesitate  to  give  a  disseisee  the  benefit  of  any 
property  acquired  by  the  disseisor  in  exchange  for  the  land  of  the 
disseisee.  Accordingly,  the  rule  as  to  following  misappropriated 
property  into  its  product  in  the  hands  of  the  wrongdoer  may  be 
formulated  as  follows:  If  property  of  any  kind  is  misappropriated 
in  any  manner  by  one  who  knows  it  to  belong,  either  at  law  or  in 
equity,  to  another,  the  true  owner  may  charge  the  wrongdoer  as  a 
constructive  trustee  of  any  property  in  his  hands  which  is  the 
traceable  product  of  the  misajqiropriated  res,  or,  if  he  prefers,  he 
may  enforce  an  equitable  lien  upon  this  traceable  product  to  the 
extent  of  the  value  of  the  misappropriated  res.* 

If  the  misi^^ropriated  res,  or  its  product,  has  been  transferred 
by  the  wrongdoer,  the  rights  of  the  defrauded  owner  to  assert  a 
trust  or  lien  against  the  transferee  will  vary  accordingly  as  the 

(tMtUi);  Reyuddi  •.  £tu  Co.,  iS  N.  Y.  App.  Div.  sgt;  Uau  *.  Beebe,  tea  Wis. 
341. 

Tk^.  Cftttley  R.  Loimdea,  34  W.  R.  139;  lU  Hulton,  39  W.  R.  303,  8  Mi>iTell,  69 
s.  c;  liitle  T.  Price,  31  Ia.  An.  357;  Nat.  Bank  v.  Buiy,  las  Uus.  ao;  Nebraska 
Bank  9.  Jobnaoa,  51  Neb.  346;  Lamb  >.  Rooney,  100  N.  W.  Rq>.  40,  71  Neb.  33a; 
Newton  ■.  ftxta,  6g  N.  Y.  133  (affiiming  5  Laiu.  416} ;  Reynolds  *.  jEtna  Co.,  38  N.  Y. 
App.  TAv.  591,  iSoi. 

OHer  vrengful  cmaersiimt.  t«  Comtt<  v.  Standard  Bank,  i  C.  &  E.  S7;  St  Woods, 
III  Fed.  Rep.  599;  Graves  v.  Pbtdibuk,  47  A^  470  (mmUc);  Humphieys  *.  Butler, 
SI  Ark.  3SI. 

'  Philips  V.  Tbompscm,  3  Lev.  191  (1675). 

1  Lamine  >.  DonD,  1  Ld.  Rayin.  1116;  Hitdun  v.  Campbdl,  1 W.  BL  837. 

*  Brigham  t.  Winchester,  6  Met.  (Han.)  46a. 

'  It  was  decjded  in  Lister  v.  Stubbs,  45  Ch.  D.  1,  that  a  fiduciary,  who  accqited  a 
bribe  (rom  a  third  penon,  and  invested  the  money  In  securities  which  appreciated, 
although  liable  to  his  beoefidary  for  the  amount  of  the  bribe,  could  not  be  compelled  to 
surrender  the  securities.  It  ia  not  ca^  to  see  the  reason  for  tUs  disoiniiiiation  in 
favor  of  the  bribe  taker. 
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latter  is  a  mala  fide  transferee,  a  bono  fide  d(mee,  oi  a  bona  fide 
purchaser. 

The  mala  fide  transferee,  obviously,  is  in  the  same  case  as  the 
original  wrongdoer.'  If  he  gets  the  legal  title  from  the  wrongdoer 
he  will  hold  it  as  the  wrongdoer  held  it  If  he  gets  merely  the  pos- 
session from  a  thief  or  other  converter,  he  is  himself  a  converter 
and  beomies  a  trustee  of  any  property  whidh  he  may  lecave  in 
exchange  for  the  converted  res. 

The  bona  fide  donee  may  ot  may  not  acquire  the  legal  title  to 
the  res  conveyed  to  him  by  the  wrongdoer.  If  he  gets  the  title,  its 
acquisition,  it  is  true,  is  honest;  but  its  retention,  after  knowledge 
of  his  grantor's  wrong  in  conveying  it,  would  be  dishonest,  for  he, 
a  volunteer,  would  thereby  enrich  himself  at  the  expense  of  the 
defrauded  cestui  que  trust.  From  the  moment  of  his  discovery  of 
his  grantor's  fraud,  therefore,  the  bona  fide  donee  is  in  the  same 
position  as  to  the  res  in  im  hands  as  if  he  had  at  that  m(»neDt 
acquired  the  property  mala  fide.' 

If,  however,  the  bona  fide  donee  should  dispose  of  the  pFC^ierty 
before  discovering  his  grantor's  fraud,  he  is  not  accountable  for  its 
value  to  the  cestui  que  trtat.  Not  at  common  law,  for  he  has  a>m- 
mitted  no  legal  tort  in  dealing  with  property  which  by  the  common 
law  was  his  own.  Not  in  equity,  for  he  has  ccnnmitted  no  equitable 
wroi^  in  parting  with  a  legal  title  which  he  believed  to  be  free  frmn 
any  equitable  iacumbrance.  If  his  transfer  was  gratuitous,  he  is 
not  liable  in  any  way  to  the  defrauded  cestui  que  trust.*  If,  how- 
ever, his  transfer  was  for  value  received,  the  ^tuation  is  changed. 
If  he  ke^s  the  value  received  he,  a  volunteer,  is  making  a  positive 
gain  at  the  expense  of  the  cestui  que  trust.  He  must,  ther^ore, 
either  surrender  the  value  received  or  account  to  the  cestui  que  trust 
for  the  value  of  the  misappropriated  tru3t-f«r.  But  he  diould 
have  the  option  of  doing  the  one  or  the  other.  If  the  value  re- 
ceived was  less  than  the  value  of  the  res  transferred  by  him,  or  if 
the  newly  acquired  property  has  depreciated  below  the  value  of  that 

>  Wheeler  »,  Kirtlwid,  13  N.  J.  Eq.  13. 

■  Standish  t.  Babcock,  51  N.  J.  Eq.  6ai;  Laws  *.  WlIiaDU,  56  N.  J.  Eq.  SS3- 

■  Blake  T.  Met^ar,  150  Pa.  SL*gi;  Bonesteelv.  Bonested.joWis.  516.  He  majr 
also  buy  the  property  from  «  fubsequent  bona  fid«  purchaser  and  keep  h.  Mut  t. 
Henry,  63  Iowa,  193. 

A  striking  iUustraticMi  of  this  prindple  b  the  emandpatJon  by  an  innocent  donee 
of  a  slave  conveyed  to  him  by  a  fraudulent  donee. 
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res,  the  donee  does  all  that  can,  in  justice,  be  required  of  him  by 
giving  up  what  he  received  in  exchange  for  his  transfer.'  He  has 
acted  honestly  and  makes  no  profit  If ,  on  the  other  hand,  the 
newly  acquired  property  aHMedates,  and  the  donee  prefers  to  give 
the  cestm  the  value  of  the  mis^propriated  res,  the  latter  having 
received  full  conq)ensation  for  what  was  taken  from  him  cannot 
rightfully  demand  more.  The  donee,  it  is  true,  may,  in  this  case, 
profit  by  the  misconduct  of  the  wrongdoer.  But  the  retention  of 
this  profit  by  the  botui  fide  donee  is  not  forbiddm  by  the  principle 
of  public  policy  which  is  pr(q>erly  invoked  against  the  mala  fide 
grantee  of  the  wrongdoer.  Even  if  the  innocent  donee  cannot 
make  rqiaration  in  value,  because  of  his  insolvency,  he  oug^t  not 
to  be  obliged  to  give  up  to  the  defrauded  cestid  que  trust  the  whole 
of  the  newly  acquired  property  if  that  is  worth  more  than  the  mis- 
ap|»t)priated  tnist-ref.  Full  justice  will  be  done  if  the  cestui  que 
trust  is  given  a  lien  tqx>n  the  newly  acquired  property  to  the  extent 
of  the  value  of  the  original  trust-r«.  The  surplus  should  go  to 
the  general  creditors  of  the  insolvent  donee. 

If  the  bona  fide  dojxt^  does  not  acquire  the  title  to  the  misappro- 
priated res,  as  when  he  receives  it  from  a  thief  or  other  converter, 
he  is  himself,  although  morally  innocent,  guilty  of  a  ooaver^on, 
and  must  either  surrender  the  a>nverted  chattel  to  the  true  owner 
or  make  rqiaration  in  value.  Furthermore,  if  after  discovering  the 
title  of  the  true  owner,  he  should  transfer  the  converted  res  in  ex- 
change for  other  property,  he  would  be  chargeable  as  a  construe- 
txve  trustee  of  the  newly  acquired  property  for  the  benefit  of  the 
true  owner.  Is  he  also  chargeable  as  a  constructive  trustee,  if 
his  transfer  was  before  his  discovery  of  the  tort  of  his  transferor? 
There  seems  to  be  no  decision  upon  this  point.  It  is  conceived, 
however,  that  equity  should  not  create  a  constructive  trust  in  this 
case,  if  the  morally  innocrat  donee  is  able  and  willing  to  make 
reparation  in  value  for  bis  technical  tort  Even  his  insolvency 
should  not  give  the  defrauded  owner  more  than  a  lien  upon  the 
newly  acquired  property,  if  its  value  exceeds  that  of  the  converted 
res,  for  compensation  should  be  the  limit  of  recovery  for  a  tort,  if 
the  defendant  acted  in  good  faith. 

If  a  btma  fide  donee  of  a  thief  or  other  converter  may  keep  the 

1  Robes  *.  Bent,  Moo.  551;  Wbcder  r.  KirtUod,  13  N.  J.  Eq.  13  (_semble);  Tnies- 
dell  V.  Bourke,  19  N.  Y.  App.  Div.  95  (affiimed)  161  N.  V.  634. 
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product  of  the  ccmverted  res,  in  case  he  is  ready  to  pay  the  value  of 
the  latter  to  the  true  owner,  a  bona  fide  purchaser  from  the  wrong- 
doer must  have  the  same  privilege.  And  there  is  authority  to  this 
effect.  In  the  well-considered  case,  Dixon  ».  Caldwell,^  a  military 
bounty  warrant  for  i6o  acres  was  stolen  from  the  plaintiff,  and,  after 
the  thief  had  forged  the  plaintiff's  indorsement,  sold  to  the  defend- 
ant, a  purchaser  for  value  without  notice  of  the  theft  or  forgery. 
The  defendant  then  surrendered  the  warrant  to  the  government  and 
obtained  a  patent  vesting  in  him  the  title  to  i6o  acres  of  land. 
The  plaintiff  sought  to  charge  the  defendant  as  a  constructive 
trustee  of  this  land,  but  his  bill  was  dismissed,  the  court  bang  of 
the  opinion  that  the  plaintiff's  remedy  by  an  action  at  law  for 
the  conversion  of  the  certificate  was  adequate  and  that  it  would 
be  inequitable  to  deprive  the  bona  fide  purchaser  of  his  legal  title 
to  the  land.  If  the  bona  fide  purchaser  is  unable,  because  of  in- 
solvency, to  make  reparation  in  value  for  his  conversion,  he,  like 
the  bona  fide  donee  under  gimilftr  drcumstantxs,  should  hold  the 
newly  acquired  property  subject  to  a  lien  in  favor  of  the  owner  of 
the  converted  res  to  the  extent  of  the  value  of  the  latter. 

It  follows  fnmi  the  Ohio  decision,  that,  if  the  defendant,  instead 
of  exchanging  the  warrant  for  the  patent  to  the  land,  had  sold  it, 
he  would  not  have  been  liable  to  the  plaintiff  in  an  action  of  as- 
sumpsit for  money  had  and  received.  There  are,  however,  several 
decisions  to  the  contrary.*  But,  it  should  be  observed,  nothing 
turned  in  these  cases  tq>on  the  form  of  action,  since  the  amount 
recoverable  was  practically  the  same  whether  the  action  was  as- 
sumpsit for  money  had  and  recdved,  or  trover  for  the  value  of  the 
o)nvnted  warrant.  A  case  may  be  put,  however,  in  which  the  de- 
fendant would  be  unfairly  prejudiced,  if  the  action  of  assumpsit 
for  the  proceeds  of  the  sale  were  allowed.  Suppose  the  defendant 
to  have  boright  the  warrant  July  i,  1899,  and  to  have  sold  it  June  t, 
J905.  If  actions  of  tort  and  contract  are  barred  in  six  years,  the 
plaintiff's  action  for  conversion  would  be  barred  after  July  t,  1905, 
but  if  he  may  also  charge  the  defendant  for  the  proceeds  of  the  sale 

>  15  Oh.  St.  413,  ajyroved  in  M&ck  *.  Bnmmet,  aS  Oh.  St  joS.  See  to  the  same 
effect,  FletcbcT  v.  McArthur,  1:7  Fed.  Rq>.  393. 

•  Bobbett  f.  Pinkett,  i  Ex.  D.  j68,  371;  Kldnwort  «.  Comptcdr  (1894),  a  Q-  B. 
157;  Indiana  Bank  t.  Holladaw,  98  Ind.  %$;  BucUcy  v.  Second  Bank,  35  N.  J.  Eq. 
400;  Johnaoiis.F1ntBaiik,6Hua(N.  Y.),ii4.  But  see  CM<ni,  Baltimore  Co.  v.  Buike, 
I03  Va.  643. 
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on  June  i,  1905,  that  action  would  not  be  barred  until  June  i,  1911.' 
It  is  submitted  that  the  iono  jEi^  purchaser  should  not  be  subjected 
to  the  hardship  of  this  prolonged  liability. 

It  is  hardly  necessary  to  add  that,  if  the  bona  fide  purchasCT 
acquired  from  the  wrongdoer  the  title  to  the  misappropriated  prop- 
erty, he  will  hold  it  free  and  clear  from  all  equitable  claims  of  the 
defrauded  cestui  que  Irust,  who  must  look  to  his  faithless  trustee  abne 
for  rehef. 

It  has  been  assiuned  thus  far  that  it  was  possible  to  find  in  the 
hands  of  the  wroi^oer,  the  mala  fide  grantee,  the  bona  fide  donee 
or  hona  fide  purchaser,  some  q>ecific  property  which  was  unmis- 
takably the  product  of  the  original  misapprc^iiated  res.  But, 
in  truth,  the  bulk  of  the  litigation  upon  this  subject  has  grown 
out  of  the  difficulty  of  finding  the  traceable  product  of  the  misap- 
propriated property.  If  the  misai^ropriation  is  a  sale  and  the 
proceeds  are  invested  in  the  purchase  of  a  tract  of  land,  or  a  jewel, 
or  in  a  bond,  or  note,  or  are  deposited  in  a  bank  to  the  credit  of 
the  depositor,  the  case  is  simple.  The  wrongdoer  is  dearly  a  con- 
structive trustee  of  the  land,  jewel,  bond,  note  or  claim  against 
the  bank.  Stqipose,  however,  that  the  proceeds  of  the  sale  are 
loo  gold  eagles,  and  that  these  coins,  which  are  obviously  held  in 
trust  for  the  victim  of  the  misappropriation,  are  put  into  a  bag 
by  the  wrongdoer  with  100  gold  eagles  of  his  own.  It  is  impos- 
sible to  identify  the  trust  coins.  Has  the  trust,  thnefore,  disap- 
pearedP  No.  Since  one  gold  eagle  is  just  like  another,  the  de- 
frauded cestui  que  trust  may  say  one  half  of  the  200  gold  eagles  in 
the  bag  is  held  in  trust  for  him,  while  the  other  half  belongs  to  the 
wrongdoer.  Suppose,  now,  that  the  wrongdoer  spends  50  of  the 
gold  eagles  for  his  own  benefit  Is  the  ceshti's  claim  reduced  to 
75  or  is  he  still  entitled  to  100  of  the  150  gold  eagles  remaining? 
It  is  well  settled  that  he  has  the  right  to  loc.  This  result  is  com- 
monly explained  by  saying  that  the  wrongdoer  must  be  presumed 
to  have  intended  to  use  his  own  share  of  the  mixed  futul,  rather 
than  the  share  of  the  ce^ui  que  trust.'  This  is,  of  course,  a  pure 
fiction.  A  thief  is  not  likely  to  manifest  such  con^eration  for  the 
victim  of  his  theft.    Furthermore,  even  if  it  could  be  proved  that 

■  Ivqr  9.  Owau,  38  Aim.  641;  Lamb  v.  CUA,  5  Pi(^  (Man.)  193;  Rob<Ttsoo  *. 
Dunii,  87  N.  C  191. 

*  St  Hallett,  13  Ch.  D.  6g6,  713,  710. 
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the  thief  actually  intended  to  spend  the  cestui  que  trust's  share 
first,  the  result  would  be  the  same.  The  cestui  que  trust  would  still 
be  entitled  to  his  lOO  gold  eagles.  The  true  e]q>laiiation,  it  is  sub- 
mitted, is  this.  The  cestui  que  trust  has  an  option,  the  moment  the 
coins  are  mixed  in  the  bag,  to  claim  eith^  a  moie^  of  the  coins,  or 
a  charge  upon  the  whole  to  the  amount  of  the  coins  or^inalty  held 
in  trust  tor  him,  that  is,  loo.  On  this  theory  so  long  as  loo  gold 
eaglesremalninthebag,  theces^;M«/rtU'f  issafe.  But  if  the  wrong- 
doer should  spend  150  of  the  coins,  the  charge  would  be  only  upon 
the  50  remaining  even  though  the  wrongdoer  should  afterwards  put 
50  coins  in  the  bag. 

The  same  reasoning  applies  to  the  case  in  which  the  wrosgdotf 
deports  trust  funds  together  with  money  of  his  own  in  a  bank.  If, 
for  example,  he  deposits  $1000  of  trust  funds  and  $1000  of  his 
own,  the  cestui  que  trust  may  at  his  election  hold  the  wrongdoer 
as  a  trustee  of  a  moiety  of  the  $3000  claim  against  the  bank,  ot 
he  may  enforce  a  charge  upon  the  claim  to  the  amount  of  $1000, 
and  this  charge  or  Ura  will  fully  protect  the  cestui  que  trust  so 
long  as  the  amount  to  the  credit  of  the  wrongdoer  does  not  drop 
below  $1000,  no  matter  how  many  diecks  are  drawn  upon  the  bank 
and  re^rdless  <rf  fresh  deposits.  But  if  the  deposit  account  falls, 
at  any  time,  below  $1000,  or  is  all  drawn  out,  the  security  of  the 
cestui  que  trust  diminishes  pro  tOMto  in  the  one  case  and  vanishes  in 
the  other  case.'  Nor  will  the  security  be  increased  of  reappear, 
by  reason  of  subsequent  deposits  of  his  own  money  by  the  wrong- 
doer.* 

Let  us  suppose  z^fiis.  that  the  wrongdoer  after  depositing  $1000 
ot  the  trust  money  with  $1000  of  his  own,  draws  out  $1000  with 

'  These  itAtemeuts  are  aiqiported  hy  the  dedsiona.  Re  Hftllett,  13  Ch-  D.  696  (over- 
ruliog  Pennell  *.  DeffeU,  4  De  G.  M.  &  G.  371,  and  Bronn  v.  Adams,  4  Ch.  764})  Gi- 
bert  f.  Gonard,  34  L.  J.  Ch.  439;  Spokane  Co.  ».  First  Bank,  68  Fed.  Rep.  579,  981 
{stnbU);  Xe  Swift,  loS  Fed.  R^.  ai3,  113  Fed.  Rep.  loj;  X«  MulKgui,  1 16  Fed.  Rep. 
715,  717.  7";  Rf  GnSi  117  Fed.  Rep.  343;  Elinlde  a.  Elialde,  137  Cal.  634;  Wind- 
Stanley  a.  SeccMid  Bank,  13  Ind.  App.  544,  547;  Morse  1.  SaCteilee,  8t  la.  491;  Eoglai 
a.  OSutt,  70  Md.  78,  86;  Drovers  Bonk  v.  Roller,  8j  Md.  495, 499  [stmhU);  EUicott  a. 
Kubl,  60  N.  J.  Eq.  333,  336;  InqMtten  Bank  1.  Peten,  133  N.  Y.  17a;  Blair  a.  Hill, 
SO  N.  Y.  App.  Wv.  $3j  Greenetfl  Est,  »  N.  Y.  Snpp.  94;  Northern  Co.  a.  Claik,  3  N. 
Dak.  a6,  30;  Stste  *.  Foster,  5  Wyo.  199, 115. 

*  At  HaUett,  13  Ch.  D.  696,  731  {itaMe);  Mercantile  Co.  r.  St  Louia  Co.,  99  Fed. 
Rep.  485;  Jb  MuIHgan,  iifi  Fed.  Rep.  715,  719  (temUe);  Ode  a.  Cole,  54  N.  Y.  Am>- 
IHv.  37;  Jie  Youngs,  j  Dem.  Sur.  141. 
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whidi  he  buys  shares  in  a  company  or  other  property  whidb  le- 
Diains  m  his  hands.  The  cestui  que  trust  may  charge  the  wrongdoer 
as  a  trustee  of  a  moiety  of  the  remaining  claim  against  the  bank 
for  $1000  and  also  of  a  moiety  of  the  shares  or  other  pr<^)erty  bou^t 
with  the  $tooo  drawn  out*  It  seems  clear  that  he  should  also 
have  a  right  to  oiforce  a  lien  for  the  $1000  upcu  both  the  remaining 
dq>osit  and  the  shares  or  other  newly  bought  property,  if  he  finds 
it  for  his  interest  to  do  so.*  In  New  Jersey,  however,  the  court, 
invoking  the  fiction  that  the  wrongdoer,  in  drawing  on  the  mixed 
depoat  account,  must  be  presumed  to  draw  out  his  own  money  filrst, 
would  give  to  the  cestui  que  trust  in  the  case  supposed  no  claim  upcm 
the  shares  or  other  newly  bought  property.* 

There  is  another  class  of  cases  illustrating  the  confusion  of 
funds.  A  bank  receives  money  on  general  dq>osit,  knowing  that 
it  has  no  right  to  receive  it,  dther  because  of  its  known  insolvency 
or  because  the  depositor  is  an  official  who  is  prohibited  by  law 
from  so  depositii^  the  money  he  holds  as  an  official.  The  bank 
f^ls  soon  afterwards,  having  in  the  meantime  received  and  p^d  out 
divers  sums  of  money.  The  money  wrongfully  received  was  mixed, 
of  course,  with  the  other  money  oi  the  bank.  Must  the  depositor, 
or  the  body  which  he  represents,  come  in  with  the  general  cred- 
itors, or  is  he  entitled  to  a  preference?  The  answer  depends  upon 
the  amount  of  money  continuously  in  the  bank  from  the  time  of 
the  bank's  wrongful  receipt  of  the  deposit.  The  moment  the  $1000 
was  mixed  with  the  other  money  of  the  bank,  the  depositor  became 
cestui  que  trust  of  that  proportion  of  all  the  money  then  in  the 
bank,  which  $1000  bore  to  the  total  money,  or  he  might  claim  a 
lien  to  the  amount  of  $1000  upon  all  the  money  in  the  bank.  If 
the  total  amount  of  money  in  the  bank  was  continuously  from  the 
moment  of  the  deposit,  up  to  the  time  the  bank  closed  its  doors, 
equal  to  or  more  than  $1000,  the  depositor  would  be  paid  in 
fulL  If  at  any  time  the  total  amount  dropped  below  $1000,  the 
depositor's  security  would  be  reduced  pro  tanto,  and  would  not  be 
increased  by  any  subsequent  receipt  of  money  of  its  own.*    The 

>  St  Oatwaj  (igoj),  »  Ch.  S36;  LEncoln  v.  Monuon,  64  Neb.  813.  But  tee  eonlra, 
Bevan  V.  CitlzeDR  Bttnk,  19  Ky.  Law  Rq>.  lafioi  Bri^t*.  King,  wKy.LftwRep.  186, 

*  Lamb  ».  Rooney,  100  N.  W.  Rep.  410,  71  Neb.  jta. 
■  SUQdishv.Babcodc,siN.J.  Eq.fiiS. 

•  Waswn  V.  Hawkins,  59  Fed.  Rq>.  833;  Maney  r.  Fisher,  6a  Fed.  Bep,  958; 
Boone  Bank  t.  L«tunei,  67  Fed.  Rtp.  17;  Qevdand  Bank  s.  Hawkins,  79  Fed.  Rqp. 
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T«i-ring  of  the  depositor's  money  and  the  bank's  money  in  ttie 
vaults  of  the  bank  is  not  to  be  distinguished  from  the  mixing  by 
the  wrongdoer  who  puts  his  own  gold  eagles  with  those  of  another 
in  a  bag,  or,  as  in  Ejrby  v.  Wilson/  in  his  pockets. 

Let  us  now  suppose  that  the  misappropriated  res  cannot  be  traced 
into  any  specific  land,  chattels,  bank  d^xisit,  or  into  the  money  in 
a  bank,  but  that  the  court  is  convinced  that  the  fund  for  distribu- 
tion among  the  creditors  of  the  wrongdoer  is  larger  than  it  woidd 
have  been  but  for  the  misai^ropriatioQ.  Should  the  victim  of  the 
mis^propriation  come  in  ahead  of  the  general  creditors?  Obvi- 
ously he  cannot  establish  any  trust  or  lien  for  want  of  any  sped£c 
res.  But-  in  justice  he  should  be  treated  as  a  preferred  creditor 
as  to  the  excess  of  the  actual  fund  for  distribution  above  what 
it  would  have  been  if  the  misappropriation  had  not  been  made. 
The  general  creditors  should  not  make  a  profit  by  their  debtor's 
misuse  of  another's  property  and  at  the  expense  of  the  defrauded 
owner.  There  seems  to  be  no  decision  on  this  point.  But  this 
is  not  surprising,  for  in  practice  it  will  be  extremely  difficult  to 
prove  the  excess  in  the  fund  for  distribution  without  tracing  the 
mis{^r<^riated  res  into  some  specific  product. 

In  a  few  jurisdictions  the  true  owner  is  given  a  preference  over 
the  general  creditors  of  the  wrongdoers  upon  the  mere  proof  that 
the  latter  had  the  benefit  of  the  misappropriated  res,  even  though 
it  is  impossible  to  prove  that  the  fund  for  distribution  among  the 

99;  Indep.  Dbt.  *.  Beard,  S3  Fed.  Rep.  5  (reversed  in  88  Fed.  Rq>.  375,  but  becauM 
of  adLfierent  vJewotthefacts);  Merch.  B«iik».  SdioolDut.,94Fed.  Rep.  70s;  Quton 
*.  Earie,  95  Fed.  R^  7^8,  731;  Richardwii  *.  K.  0.  Co.,  101  Fed.  Rep.  780,  785; 
RJdurdflon  v.  Oliver,  105  Fed.  Rep.  177;  £e  Swift,  108  Fed.  Rep.  iii,  ^15;  Wood- 
haiue  f.  CntndBll,  197  HL  loi  (leveraiiig  99  HI.  ^>p.  551);  Wiudatudejr «.  Secmd 
Bank,  13  Ind.  App.  544,  554;  Sherwood  *.  Central  Banlc,  103  Mich.  109;  Wallace 
1.  Stover,  107  Hldi.  190;  Board  t.  Wiikinson,  iig  Mich.  655;  Bishop  *.  Mahoney, 
70  Mian.  138,  140;  Shields  *.  Thomas,  71  Miss.  160,  370;  State  r.  Bank  of  Gun- 
merce,  54  Neb.  735;  State  v.  Bank  of  Commeioe,  61  Neb.  iSi;  linccdn  ?.  Morriscm, 
«4  Neb.  831;  Amott.Blnghain,55Hun(N.Y.),553;  Peoi^erMercb.  Bank,  gi  Hun 
(N.  Y.),  159;  Re  Htdmea,  37  N.  Y.  App.  Div.  15  (affimwd  159  N.  Y.  53a);  Kimmel  t. 
Dickson,  5  S.  Dak.  tai;  Piano  Co.  v.  Auld,  14  S.  Dak.  511;  Bank  *.  Weems,  69  Tez. 
4S9;  Buraham  «.  Booth,  89  Wis,  362,  368;  Shttcr  t.  Foster,  3  Wyo.  199. 

phila.  Bank  *.  Dowd,  38  Fed.  Rep.  171,  contains  a  dictum  against  the  d{^t  of 
the  etstm  q»t  tntt,  but  this  (^dulm  waa  ezpnsdy  rejected  in  Maasey  t.  Fisher,  6a 
Fed.  Rep.  958,  and  is  not  Ukdy  to  be  followed.  In  People  r.  City  Bank,  96  N.  Y.  33, 
on  the  other  hand,  the  oourt  tMnis  to  have  given  the  ee^ui  gtw  Irua  more  than  his 
just  claim. 

>  9821.  140. 
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gaieral  creditors  is,  at  the  tune  of  the  preference  allowed,  larger 
than  it  would  have  been  but  for  the  misappropiiation.'  But  the 
allowance  of  a  preference  under  such  conditions  is  unjust  to  the 
general  creditors.  If  the  product  of  the  true  owner's  res  is  still 
traceable  in  the  assets  of  the  wrongdoer,  in  the  form  of  land,  chat- 
tels, a  bank  deposit,  or  the  money  of  a  bank,  its  surrender  to  the 
true  owner  is  eminently  just.  The  creditors  are  left  just  where 
they  would  be  if  there  had  been  no  misappropriation.  If  the  true 
owner's  res  was  used  in  paying  one  of  the  creditors,  the  true  owner 
may  fairly  claim  to  be  subrogated  to  that  creditor's  claim,'  in 
which  case,  also,  the  dividends  of  the  other  creditors  would  not  be 
affected  by  the  misappr<q)riation.  The  same  result  is  reached  if, 
without  subrogation,  the  true  owner  is  allowed  to  prove  ratably, 
with  the  other  creditors.  But  to  go  further  and  give  the  true  owner 
a  preference  over  all  the  general  creditors  means  an  unfair  reduction 
of  the  dividend  of  the  other  creditors.  If  the  true  owner's  res 
has  been  squandered,  the  dividend  of  the  other  creditors  must 
be  less  because  of  the  right  of  the  true  owner  to  prove  his  claim. 
But  here,  too,  it  would  be  gross  injustice  to  pay  the  true  owner  in 
full,  and  thereby  diminish  still  further  the  dividend  of  the  general 
creditors.  The  authorities  are  nearly  unanimous  against  this 
unjust  preference.' 

'  First  Bank  t.  Hummd,  14  Col.  i5g;  Hopklm  «.  Bun,  14  CoL  501;  Banks  ■.  Rice, 
8  CoL  App.  317  (but  KC  UcQure  v.  La  PlaU  Co.,  19  Co).  lai;  Holdea  v.  Piper,  $ 
CiiLAt^7i};  I>aveiq>oit «.  Pk>ir  Co., 80 la.  711  (but  Kculndep.  Dist.  >.  King,  Sola. 
497;  Jones  >.  CbaebroDgh,  T05  la.  303;  Ewdl  v.  Clay,  107  la.  56;  Uoore  r.  Chese- 
brough  (iQoo,  la.).  Si  N.  W.  Kqi.  4^;  Bradley  v.  Choebtough,  iii  la.  ia6;  Sioux 
Co.  V.  FribouTg,  lai  la.  130)1  Peak  t.  Ellicott,  30  Kan.  637;  Reeves  t.  I^erce,  64  Kan. 
501  (but  see  Burrows  i.  Johntz,  57  Kan.  77S;  Travelleis  Co.  v.  Caldwell,  39  Kan  156; 
Kanssa  Bank  s.  Fint  Bank,  Gi  Kan.  786;  Carley  t.  Gnves,  35  Mich.  4S3  (but  see 
Board  1.  Witkinson,  tig  Mich.  655);  Harrison  r.  Smith,  S3  Mo.  210  (ovemiling  Miles 
■.  Post,  7<i  Mo.  416);  Stollers.  Coates,  88M0. 514;  Evangel.  Synods.  Schoeneidi,  143 
Mo.  651;  Fundnun  v.  Schoendch,  144  Mo.  194  (but  see  Bircher  s.  Wslther,  163  Mo. 
461);  Griffin  *.  Chase,  36  Neb.  338;  Capital  Bank  1.  Coldwater  Bank,  49  Nek'^SST' 
State  1.  Midland  Bank,  jt  Neb.  t  (but  see  State  *.  Bank  of  Commerce,  54  Neb.  715). 

'  Cottons.  Dacey, 61  Fed.  Rq>.  4^1;  JeSenons.  Edrington,  53  Ark.  345;  Standish 
*.  Babcock,  ss  N.  J.  Eq.  61S,  in  which  oses  the  subrogation  was  to  the  right  of  a  credits 
secured  by  a  mortgage. 

'  Multnomah  Co.  r.  Oreg.  Bank,  61  Fed.  Rep.  911  (dls^^iutiving  San  Diego  Co.  «. 
Cal.  Bank,  5s  Fed.  Rep.  59);  Spokane  Co.  v.  First  Bank,  68  Fed.  Rep.  979;  Gty  Bank 
».  Blackmcm,  75  Fed.  Rep.  771:  Mrtix^.  Bank  s.  Campbell  Co.,  77  Fed.  Rep.  705;  St. 
Imiis  Asm.  t.  Austin,  too  Ala.  313;  Bank  s.  U.  S.  Co.,  104  Ala.  197;  Wnstoa  t.  Miller, 
139  Ala.  iS9i  Ober  Co.  s.  Cochian,  118  Ga.  396;  Lantciman  *.  l^aveis,  174  HI.  439; 
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Sdter  *.  Mowe,  i8i  HL  351,  8t  HI.  ^p.  397;  Wlndatanley  f.  Seoood  Bank,  13  Ind. 
App.  544;  Robinaon  •.  Woodw&rd,  aS  £y.  Law  Rep.  114a;  EugUr  ■.  Offutt,  70  Md. 
78;  DroveiB  Bonk  *.  Roller,  S5  Md.  495;  Little  v.  Chadwick,  151  Mass.  109;  Bishop 
V.  Mahooey,  70  Mino.  338;  Twofay  >.  Mdbye,  78  Mian.  357;  Shields  *.  Thomu, 
7t  UiM.  afio;  lincoln  v.  'iSanisoa,  64  Neb.  S21  (overruling  earlier  Nebraska  cases); 
Perth  Co.  >.  Middlesex  Baok,  60  N.  J.  Eq.  84;  EUicott  *.  Kuhl,  6a  N.  J.  Eq.  333; 
O'CalU^ian'i  App.,  64  N.  J.  Eq.  187;  Rt  Cavin,  105  N.  Y.  2^6;  Re  North  Bank,  60 
Hun  (N.  Y.),  91;  Atkinson  t.  Rochester  Co.,  114  N.  Y.  168;  Peiiple  •.  Anterican  Co., 
3  N.  Y.  App.  DJv.  193;  Cole  ».  C<*!,  54  N.  Y.  Aw>.  Div.  37;  Re  ffieks,  170  N.  Y. 
195;  Noitbeni  Co.  f.  Clark,  3  N.  Dak.  36;  Fercheo  v.  Amdt,  16  Ore.  iii;  MuUen- 
berg  V.  N.  W.  Co.,  16  Ore.  133;  Re  AsBgament,  33  Ore.  84;  Fretberg  t.  Stoddard, 
161  Pa.  359;  Lebancoi  Bank,  iM  Pa.  611)  Slater  v.  Oriental  Mills,  18  R.  I.  351;  Ar- 
buckle  V.  Eiitpntrick,  98  Tmn.  311;  Nonotuck  Co.  p.  Flanders,  87  Wis.  337  (over- 
ruling the  eailiei  Wisconsin  cases);  Bumham  v.  Buth,  89  Wis.  361;  HiUMumler  a. 
Barth,  89  Wis.  381;  Henika  t.  Ueinemann,  90  Wis.  4781  Gianella  s.  Momsen,  90 
Vins.  4761  Stevens  v.  Williams,  gi  Wis.  58;  Dowie  *.  Humphiey,  91  V/is.  98;  ^lan4 
*.  Roe,  III  Wis.  361;  State  *.  Foster,  s  Wyo.  199, 115. 
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CONSTRUCTIVE  TRUSTS  BASED  UPON  THE  BREACH 
OF  AN  EXPRESS  ORAL  TRUST  OF  LAND.' 

An  ezpTfss  trust  may  arise  in  any  one  of  three  waj^s: 

I.  The  owner  of  property  may  undertake  to  hold  it  in  trust  for 
another. 

3.  Tlie  owner  of  property  may  transfer  it  to  another,  ntber  in 
his  lifetime  or  by  will,  to  hold  upon  trust  for  a  third  person,  or  for 
the  grantor  himself  if  the  conveyance  is  itti^  vhos. 

3.  A  purdiaser  may  procure  the  convQ^ance  by  the  seller  of 
the  property  purchased  to  a  third  person,  to  hold  upon  trust  either 
for  the  purchaser  or  for  some  other  person. 

If  the  trust  is  of  land  and  oral,  and  the  trustee,  after  undertaking 
the  trust  in  good  faith,  declines  to  perform  it,  what  are  the  legal 
relations  of  the  trustee,  the  cestui  que  trust,  and  the  creator  of  the 
trust? 

In  the  face  of  the  statute  of  frauds,  which  provides  that  in  the 
absence  of  a  writing  the  trmt  shall  be  "only  void  and  of  none 
effect,"  equity,  it  is  clear,  cannot  compel  the  performance  of  the 
express  trust.  But  does  it  follow  from  this  that  the  trustee,  who 
has  broken  his  promise,  is  subject  to  no  legal  obligatioa  whatever? 
In  answering  this  question  it  will  be  helpful  to  consider  separately 
each  of  the  three  dasses  of  express  trusts  already  described. 

I.  Declarations  of  trust  by  the  owner. 

The  owner  of  land,  who  orally  declares  himsdf  a  trustee  (rf 
it,  may  make  this  declaration  gratuitously,  or  for  value  received. 
If  the  declaration  of  trust  is  gratuitous,  and  the  trustee  r^udiates 
the  trust,  sheltering  himself  und^  the  statute  of  frauds,  that  is  the 
^id  of  the  mattOT.  The  express  trust  being  invalid,  the  cestui  que 
trust  fails  to  make  the  expected  g^,  and  the  trustee  does  not 
suffer  the  anticipated  loss.  The  old  status  quo  being  unchanged, 
there  is  no  basis  for  any  other  claim  against  the  trustee. 

If,  on  the  other  hand,  the  declaration  of  trust  la  for  money  re- 
ceived or  other  consideration,  the  situation  is  different.  In  this  case, 
>  Rqirloted  by  pennjnon  tnxa  the  Harvard  Law  Review  tor  May,  1907. 
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as  in  the  other,  by  force  of  the  statute  the  cestui  que  trust  cannot 
get,  and  the  trustee  may  keep,  the  land.  But  shall  he  be  allowed 
to  keep  also  the  money  or  other  consideration  ^ven  to  him  by  the 
cestui  que  trust?  It  is  one  thing  for  a  promisor  to  save  himself 
from  a  loss  by  reliance  upon  the  statute,  and  quite  another  to 
make  the  statute  a  source  of  profit  to  himself  at  the  e^>ense  of 
the  promisee.  Justice  demands  the  restoration,  so  far  as  possible, 
of  the  status  quo  by  compelling  the  trustee  to  surrender  to  the 
cestui  que  trust  whatever  he  received  from  the  latter  upon  the  faith 
of  his  promise  to  perform  the  trust.  Such  relief  does  not  in  any 
way  infringe  upon  the  statute.  The  invalidity  of  the  eapress  trust 
is  fully  recognized.  Indeed,  it  is  the  exerdse  of  the  trustee's  right 
to  use  it  as  a  defense  that  creates  the  cestui  que  trust's  right  of  resti- 
tutio in  inieg^m.  This  conclusion  is  abundantly  supported  by  the 
decisions.  One  who  has  received  money  for  an  oral  agreement  to 
convey  land,  and  refuses  to  convey,  must  refund  the  money.'  If 
the  consideration  given  for  such  an  agreement  was  work  and  labor, 
that  of  course  cannot  be  given  back  in  ^>ecie,  but  the  promisor 
must  pay  the  value  of  such  work  and  labor.'  If  the  consideration 
was  in  the  form  of  chattels,  the  promisor  who  breaks  his  promise, 
and  also  refuses  to  return  the  chattels,  may  be  sued  in  trover  or 
replevin,'  if  he  still  has  them,  and  in  quasi-contract  for  their  value  or 
their  proceeds,  if  he  has  consumed  them  or  sold  them.*  Similarly, 
if  the  oral  agreement  was  for  the  exchange  of  lands,  and  one  party 
having  conveyed  his,  the  other  refuses  to  make  the  counter  convey- 
ance, the  grantor  may  compel  a  reconveyance  of  his  own  land  if  the 

<  Alkn >.  Booker,  a  Stew.  (Ala.)  ai;  Baricknwn  v.  Kuykend&ll,  ti  Blackf.  (Ind.)  ii; 
Hunt  ».  Sanden,  i  A.  K.  Manh.  (Ky.)  556;  JeUiwrn  p.  Joidan,  68  Me.  373;  Coot  ». 
Doggett,  1  Allen  (Mass.)  439;  Bacon  v.  Parker,  137  Mass.  309,  3111  Payne  ».  Hack- 
Dcss,  &4  Minn.  195;  Perkios  v.  Niggerroan,  6  Mo.  App.  546)  Gilbert  v.  Maynard, 
IS  Johns.  (N.  Y.)  8$;  Cade  ».  Davis,  96  N.  C.  139;  Rineer  ».  CoUins,  is6  Pa-  St.  341; 
Bedell  «.  Tracy,  65  Vt.  494;  Thomas  v.  Sowards,  a$  Wis.  631. 

'  Giant  V.  Grant,  63  Conn.  530;  Schoonovet  *.  Vachon,  iii  Ind.  3;  Holbiook  *, 
Clapp,  165  Mass.  563;  Ham  r.  Goodrich,  37  N.  H,  185;  King f.  Brown,  iHiH  (N.Y.), 
4S5;  Gifford  F.  Willard,  ss  Vt  36;  Kessler's  Estate,  87  Wis.  660. 

■  Eeath  p.  Patton,  »  Stew.  (Ala.)  3S;  Updike  *.  Armstnmg,  4  HI.  564;  Shreve  *. 
(kimes,  4  Litt.  (Ky.)  210,  323;  Keith  *.  Patton,  i  A.  K.  Mai^  (Ey.)  13;  Dunc&n  v. 
Baird,8Dana(Ky.),ior;  Luey r. Bundy, 9 N. H.  398;  Rutanp. Hindinian,3oN.  J. L. 
155;  Orand  v.  Mason,  i  Swan  (Tenn.),  196;  Miller  p.  Jones,  3  Head  (Tenn.),  525. 

*  Sailon  p.  Gambiil,  Smith  (Ind.),  81.  In  some  jurisdictioas  the  remedy  of  qua^- 
contract  is  allowed,  although  the  sale  or  destruction  oS  the  chattel  is  not  establisbEd. 
Booker  ».  Wolf,  195  lU.  365. 
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grantee  stOl  has  it,*  and  may  recover  the  proceeds  of  the  sale  or  its 
value  if  it  has  been  sold.* 

3.  Conveyances  upon  trust  for  the  grantor  or  a  third  person,  and 
devises  upon  trust  for  a  third  person. 

If  A.  conveys  land  to  B.  upon  as  oral  trust  to  hold  for  or  re- 
conv^  to  himself,  the  grantor,  and  B.  repudiates  the  trust  which* 
he  assumed  in  good  faith,  the  case  is  clearly  within  the  principles 
which  we  have  found  to  govern  the  first  class  of  cases  already  con- 
sidered. A.  cannot  enforce  performance  of  the  express  trust  be- 
cause of  the  statute  of  frauds.  But  B.  ought  not  to  be  allowed  to 
letun  A.'s  land  and  thus  by  his  breach  of  faith  to  enrich  himself 
at  the  e]q)ense  of  A.  If  he  will  not  perform  the  express  trust,  he 
should  be  made  to  reconvey  the  land  to  A.,  and  to  hold  it  until 
reconveyance  as  a  constructive  trustee  for  A.  A.,  it  is  true,  may 
by  means  of  this  constructive  trust  get  the  same  relief  that  he 
would  secure  by  the  enforcement  of  the  express  trust.  But  this 
is  a  purely  accidental  coincidence.  His  bill  is  not  for  specific  per- 
formance of  the  egress  trust,  but  for  the  restitution  of  the  status 
que.  This  right  to  restitutio  in  integrum  has  been  enforced  in 
several  English  cases.*  There  are  a  decision  in.  Canada  *  and  a 
dictum  in  Missouri  *  to  the  same  effect.  '^  Massadiusetts  the 
grantor  is  allowed  to  recover  not  the  land  but  the  value  of  the  land 
in  a  count  for  land  conveyed.*   But  in  several  states  the  grantor 

'  Boitv.  Bowles,  eglnd.  i;  Jarboe*.  Severin,  85  Ind.  496;  Ramey  >.  Stone,  13  Ey. 
L.  Rep.  301;  Dickenon  i.  Mays,  60  Miss.  388. 

*  \racyv.Bn(Uey,5lQd.App.i73;  South  v.  Hatch,  46  N.  H.  14(1;  Smith  ».  Smith, 
Winat.  Eq.  (N.  C.},  30.  In  Bassford  >.  PearsoD,  9  Men  (Mus.),  387,  then  is  a  dictum 
that  assumpsit  loi  money  had  and  received  cannot  be  maintained  by  the  grantor  for 
the  proceeds  of  his  land  ttAd  by  the  grantee.  No  reason  is  given  for  this  dictum  and 
it  seems  indefenable.  In  several  cases  the  grantor  was  allowed  to  recover  the  value  of 
his  land  from  tlie  grantee  who  still  bad  it,  but  the  question  of  the  plaintiff's  right  to 
recover  the  had  itself  seems  not  to  have  been  in  the  mind  of  either  party.  Bassett  *. 
Bassett,  55  Me.  137;  MiUer  *.  Roberta,  169  Mass.  134;  Nugent  v.  Teachout,  67  Mich, 
571;  Dikeman  «.  Aniold,  78  Mich.  455;  Andrews  1.  Brougfaton,  78  Mo.  App.  179; 
Henning  f.  Miller,  83  Hun  (N.  Y.),  403- 

■  Daviea  t.  Otty,  3s  Beav.  308;  Haigb  t.  Kaye,  L.  R.  7  Ch.  469;  Booth  t.  Turie, 
L.  R.  16  Eq.  181;  Marlborough  «.WhItehead(i894)>>Cb.  133;  De  la  Rochefoucauld  f, 
Boostead  (1S97),  i  Ch.  196. 

*  Clark  ».  Eby,  13  Grant  Ch.  (U.  C). 

■  Peacock  r.  Peacock,  50  Mo.  356,  161. 

*  Twomey  *.  Crowley,  137  Mass.  1S4;  O'Grady  t.  O'Grady,  163  Mass.  190;  Crom- 
well •.  Norton,  79  N.  E.  Rep.  433, 193  Mass.  191. 
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is  not  allowed  to  recover  dther  the  land  or  its  value.*  In  many 
others,  also,  the  courts,  while  properly  refusing  to  ^orce  the 
express  trust,  give  no  intimation  of  any  right  to  recover  the  land 
on  any  theory  of  restitution,  oi  its  value  on  tlie  princq)le  of  quasi- 
contract.' 

The  Massachusetts  rule  permitting  the  grantor  to  recover  the 
value  of  the  land  instead  of  the  land  itself  is  illogical.  It  is  based 
upon  the  principle  of  restitution.  But  this  principle  requires  res- 
titution in  specie  whenever  it  is  practicable,  and  restitution  in  value 
only  as  a  substitute  when  specific  restitution  is  impossible.  The 
Massachusetts  rule,  too,  b  inferior  to  the  English  rule  in  point  of 
justice.  If  the  grantee,  when  he  repudiates  his  oral  obligation,  is 
insolvent,  the  grantor  in  Massachusetts  must  come  in  with  the  gen- 
eral creditors  and  get  only  a  dividend  on  the  value  of  the  land, 
whereas  in  England  he  would  recover  the  land  itself.  The  statute 
of  limitations  would  bar  the  money  claim  much  sooner  than  the 
claim  for  the  hind.  If,  again,  after  the  repudiation  of  the  express 
oral  trust,  the  land  should  appreciate  greatly  in  value,  the  repu- 
diatOT  would,  in  Massachusetts,  reap  the  benefit  of  this  ^preda- 
tion,  while  in  justice  it  should  go  to  the  grantor.' 

But  restitution  in  value  is  certainly  an  approximation  to  full 
justice,  and  in  many  cases  the  grantee  would  be  as  well  satisfied 
with  the  value  of  the  land  as  with  the  land  itself.  But  there  is 
nothing  to  be  said  in  defense  of  the  prevailing  American  doctrine 
which  gives  the  grantor  neither  the  land  nor  its  value.  This  doc- 
trine is  due  to  the  failure  of  the  court  to  perceive  tliat  q>ecific 

1  Mescal]  >.  Tully,  gi  Ind.  96;  Calder  *.  Horan,  49  Hlch.  14  (ttmtk);  Wolfwd  >. 
Famham,  44  Minn.  159;  Marcel  «.  Marcel,  70  Neb.  49S;  Stuitevant  t.  Stuttevant, 
aoN.Y.39. 

■  PattOD  V.  Beecher,  61  Ala.  579;  Brock  t.  Brock,  90  Ala.  86;  Jacoby  *.  Funk- 
liouser,  40  So.  B.^.  191,  147  Ala.  354;  McDonald  (.  Hooker,  57  Aik.  631;  Barr  r. 
O'DonncIl,  76  Cal.  469;  Sheeh&n  f.  Sulliwi,  136  Cal.  1S9;  Vender  *.  Comad,  75 
CoDU.  i;  Stevenson  v.  Crapnell,  114  111.  19;  Moore  v.  Horaley,  156  HI.  36;  Fouty  v, 
Fouty,  34  Ind.  433;  Gowdy  v.  Gordon,  iit  Ind.  S33;  Oatenson  v.  Sevenon,  116  la. 
197;  Gee  r.  "nuailkill,  45  Kan.  173;  Wentworth  v.  Skibles,  89  Me.  167;  Hocne  *. 
Jordan,  6$  Miss.  119;  Conner  v,  Follansbee,  59  N.  H.  114;  Hogan  •.  Jaqnes,  ig 
N.  J.  Eq.  133;  Lovett  t.  Tas^or,  S4  N.  J.  Eq.  311  (criticiziiig  the  English  cases); 
Boreham  V.  Cialg,  80  N.  C.  314;  Barry  *.  Hill,  166  Pa.  St  344;  Taft  v.  Dimond,  16 
R.  I.  5841  Kinsey  a.  Bennett,  37  S.  C.  319;  Parry  r.  American  Co.,  56  Wis.  an. 

'  It  is  assumed  tliat  the  value  of  the  land  at  the  time  of  the  repudiatian  at  the 
express  trust  would  be  the  amount  payable  by  the  grantee.  But  there  seems  to  be  no 
decisioD  on  this  pdnt 
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performance  of  an  eq)ress  agreement  and  compulsory  restitution 
of  the  consideration  for  the  agreement  are  fundamentally  different 
things,  even  in  cases  in  which  the  practical  result  of  the  two  reme- 
dies is  the  same.*  This  oversight  of  the  American  courts  is  the 
more  surprising,  because  in  another  class  of  cases,  not  to  be  dis- 
tinguished in  principle  from  those  under  consideration,  the  same 
courts,  unwilling  to  permit  the  grantee  to  profit  by  his  breach  of 
faith  at  the  e^iense  of  the  grantor,  have  rightly  given  to  the  grantor, 
by  way  of  restitution,  the  same  practical  relief  which  specific  per-  ' 
fonnance  would  have  given  him  if  that  could  have  been  enforced. 
This  other  class  of  cases  is  commonly  said  to  illustrate  the  rule 
that  oral  evidence  is  admissible  to  show  that  an  absolute  convey- 
ance was  intended  to  operate  as  a  mortgage.  This,  ot  course,  is  a 
loose  way  of  statii^  the  principle.  In  truth,  equity  cannot  compel 
specific  performance  of  the  oral  agreement  to  reconvey,  because 
the  statute  of  frauds  forbids.  But,  if  the  grantor  pays  or  tenders 
the  amount  due  to  the  grantee,  it  would  be  shockingly  unjust  for 
the  grantee  to  keep  the  land.  Equity  therefore  says  to  the  grantee, 
"We  cannot  cranpel  you  to  perform  your  promise  to  reconvey, 
but  if  you  will  not  teep  your  word,  surrender  to  the  grantor  what 
you  received  from  him  on  the  faith  of  your  promise."  Obviously 
this  reasoning,  which  justifies  the  result  in  the  mortgage  cases,  is 
equally  cogent  in  the  cases  in  which  A.  conv^^s  to  B.  iqwn  an  oral 
trust  to  reconvey,  and  in  England  both  classes  of  cases  are  dealt 
with  as  resting  upon  the  same  principle  of  resHiutio  in  integrum. 

If  A.  conveys  land  to  B.  upon  an  oral  trust  for  C,  and  B.  refuses 
to  perform  the  trust,  the  rights  of  the  parties  are  easily  d^ned. 
C.  obviou^y  cannot  enforce  the  egress  trust,'  nor,  since  he  has 

'  Swne  of  the  Ainerican  dedstons  were  influenced  by  a  batty  and  now  ovemilEd 
Judgment  of  Leach,  V.  C,  in  Leman  v.  Whitley,  4  Russ.  433.  Id  that  case  the  really 
gratuitous  ccxiveyuice  iqmn  the  oral  trust  for  the  grantor  purported  to  be  in  considera- 
tion of  £400.  The  vice-chancellor,  having  committed  the  etiot  of  refusing  relief  by 
my  of  restitution,  was  lo  much  impressed  by  the  resulting  injustice  that  he  gave  the 
grantor  a  vendor's  lien  for  the  ostensible  purchase  money,  and  thereby  fell  into  another 
error.  This  error  was  repeated  in  Gallagher  •.  Mars,  $0  Cal.  13;  McCoy  >.  McCoy, 
31  Ind.  App.  38.  But  this  extension  of  the  vendor's  lien  to  cover  a  case  in  which  no 
■noa^  was  payable  has  been  generally  repudiated.  Stevenson  t>.  Crapnell,  114  UL 
19;  Ostenson  ■.  Sevenon,  116  Ib.  197;  Palmer  t.  Stanley,  41  Hich.  218;  Tatge  v. 
Tatge,  34  Minn.  371. 

■  Skett  f.  Whitmore,  Freem.  Ch.  (Miss.)  180;  Jacoby  v.  Funkhouser,  40  So.  Rep. 
391, 147  Ala.  354;  Ammonette  v.  Black,  73  Ark.  310;  Smith  v.  Mason,  133  Cal.  436; 
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parted  with  DOthing,  can  he  have  rdief  upon  any  other  ground. 
But  A.,  as  in  the  preceding  case,  may  recover  his  land/  for  B.  may 
not  honestly  keep  it  if  he  will  not  fulfill  the  promise  which  induced 
A.  to  part  with  it.  In  Massachusetts  A.  would  probably  recover 
the  value  of  the  land  instead  of  the  land  itself.* 

One  would  expect  a  devise  by  A.  to  B.  upon  an  oral  trust  for  C. 
to  create  the  same  rights  upon  B's  refusal  to  perform  the  trust  as 
a  conveyance  by  A.  to  B.  iqwn  an  oral  trust  for  C,  except  that,  res- 
titution to  the  testator  bedog  impossible,  his  heir,  as  representing 
him,  would  be  entitled  to  the  reconveyance  of  the  land.  But  by  a 
strange  inconsistency  in  the  law  both  in  England  and  in  this  coun- 
try, C.  is  allowed  to  get  the  benefit  of  the  trust  in  spite  of  the  statute 
of  frauds.'  These  decisions  were  induced  by  the  desire  to  prevent 
the  use  of  the  statute  as  an  instrument  of  fraud.  But  the  courts 
seem  to  have  lost  sight  of  the  distinction  between  a  misfeasance 
and  a  non-feasance,  between  a  tort  and  a  passive  breach  of  contract. 
If  a  devisee  fraudulently  induces  the  devise  to  himself,  intending 
to  keep  the  property  in  disregard  of  his  promise  to  the  testator  to 
convey  it  or  hold  it  for  the  benefit  of  a  third  person,  and  then  re- 
fuses to  recognise  the  claims  of  the  third  person,  he  is  guilty  of  a 
tort,  and  equity  may  and  does  compel  the  devisee  to  make  q>ecific 

Robwm  *.  Himell,  6  Ga.  sSg;  Lontry  *.  Lantry,  51  lU.  45S;  Uuie  diuTcb  ■.  Trinity 
Church,  305  HI.  601 ;  Meredith  v.  Ueredith,  150  Ind  199;  WHlisv.  Robertioo,  iii  I&. 
380;  Rogers  t.  Richards,  67  £aii.  706;  Philbrook  >.  Delano,  ig  Me.  410;  Campbell 
•.  Brown,  iig  Mass.  13;  Perkins  v.  Perkins,  iSi  ID.  401;  Shaffter  v.  Huntington,  53 
Mich.  310;  Liue  V.  Reed,  63  Minn.  5;  Metcalf  r.  Brandon,  5S  Miss.  841;  Taylor  v. 
■  Sajdes,  57N.H.4G5;  McVay*.  McVay,43N.  J.  Eq.  47;  Goldsmith*.  Goldsmith,  145 
N.  V.  313,  jiS  (but  see  Ahreni  t.  Joaea,  169  N.  Y.  555);  Salter  v.  Bird,  103  Pa.  St. 
436;  Pttkins  *.  Cheairs,  58  Tenn.  194. 

■  HaIv.Liim,8C<do.  164;  VonTrothav.Bamberger,  15C0I0.1  (jemiJe};  McKinney 
V.  Bums,  31  Ga.  395;  Peacock  t.  Peacock,  50  Mo.  356,  9G1. 

But  see,  contra,  Irwin  >.  Ivers,  7  Ind.  308;  Calder  t.  Moran,  49  Mich.  14  isemiU). 

'  Basford  s.  Pearson,  9  Allen  (Mass.),  387  (discrediting  Giiswold  t.  Messenger, 
6  Kck.  (Mass.)  517);  Twomey  r.  Crowley,  137  Mass,  184- 

*  SeUach  «.  Harris,  a  £q.  Cas.  Abr.  46,  pi.  11;  Norris  v.  Fraser,  15  Eq.  Rep.  31S; 
De  Laureheel*.  De  Boom,  48Cal.  5S1;  Buckingham*.  Claik,  61  Conn.  104;  Lannon 
«.  Knight, 140  HI.  131;  Ramsdeli.  Moore,  153  Ind.  393;  Gilpatrick  v.  Glidden,  81  Me. 
13;;  Gaithei*.  Gaither,  3Md.  Ch.  isB;  Campbelln.  Brown,  iig  Mass.  13,  a6;  Hooker 
V.  Azford,  33  Midi.  453;  Ragsdale  t.  Ragsdale,  68  Miss.  91;  Smullin  r.  Wharton,  103 
N.  W.  Rep.  s88,  73  Neb.  667;  Carver  v.  Todd,  48  N.  J.  Eq.  loi;  Norton  ».  MaUory, 
63N.Y.434i  Collins*.  Barton,  iaOh.493;  McAuley's  Estate,  1S4  Pa.  St.  114;  Rut- 
ledge  *.  Smith,  I  McCord,  Eq.  (S.  C.)  119;  McLellan  s.  McLean,  a  Head  (Tenn.),  6S4. 

But  see,  aiiUra,  Mooie  «.  Campbell,  loi  Ala.  445;  Orth  «.  Orth,  145  Ind.  1S4. 
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reparation  for  the  tort  by  a  conveyance  to  the  intended  bene- 
ficiary.* If,  on  the  other  hand,  the  devisee  has  acquired  the  prop- 
erty with  the  intention  of  fuMIling  his  promise,  but  afterwards 
decides  to  break  it,  relying  on  the  statute  as  a  defense,  he  commits 
no  tort,  but  a  purely  passive  breach  of  contract.  Equity  should 
not  compel  the  performance  of  this  contract  at  the  suit  of  the  bene- 
ficiary,  because  the  statute  forbids.  But,  notwithstanding  this 
honest  acquisition  of  the  land,  the  devisee  cannot  honestly  retain 
it,  and  equity  should  compel  him  to  surrender  it  to  the  heir  as  the 
representative  of  the  testator.  It  is  quite  possible  that  the  courts, 
in  giving  C.  the  benefit  of  the  trust  in  cases  of  devises  by  A.  to  B. 
upon  an  oral  trust  for  C,  and  in  refusing  him  any  relief  in  cases  of 
similar  conveyances  inter  vivos,  were  influenced  by  the  practical 
consideration  that  in  the  latter  case  the  grantor,  recovering  his  prop- 
erty by  the  principle  of  restitution,  would  still  be  in  a  position  to 
accomplish  his  purpose,  whereas  in  the  case  of  the  devise  the  ac- 
complishment of  his  purpose  would  depend  wholly  upon  the  will 
of  his  heir.  This  view  finds  confirmation  in  a  recent  New  York 
case,*  in  which  the  grantee  in  a  conveyance  executed  by  one  upon 
his  deathbed  agreed  orally  to  deal  with  the  property  for  the  benefit 
of  a  third  person,  and  was  (impelled  by  the  court  to  carry  out 
bis  promise. 

3.  Conveyances  by  the  seller,  by  direction  of  the  buyer,  to  a 
third  person. 

In  the  old  days  of  uses,  when  the  title  to  the  bulk  of  the  land  in 
England  was  not  in  the  owners  but  in  feoSees  to  the  use  of  the 
ownns,  it  was  natural  to  presume,  as  the  courts  did  presume,  that 
one  who  received  a  conveyance  from  a  seller  by  the  direction  of  the 
buy^  was  to  hold  in  trust  for  the  buyer.  But  after  the  extirpation 
of  uses  by  the  Statute  of  Uses  in  1536,  the  custom  of  the  country 
changed,  nor  did  it  revive  with  the  introduction,  a  century  later,  of 
the  modem  passive  trust.  Accordingly,  after  the  Statute  of  Uses 
there  was  no  reason  for  any  presumption  that  the  grantee  of  a 
seller  was  a  trustee  for  the  one  who  paid  the  purchase  money.  But 
the  courts,  nevertheless,  continued  to  raise  the  presumption,  and 
furthermore  treated  this  presumption  of  fact,  based  upon  the 

'  Crosnun  •.  KtisUt,  n  N.  E.  Rq>.  58,  313  m.  6g;  Newii  t.  Tt^rfer,  iii  la.  439: 
Wall  t.  Hickly,  tii  Mue.  171;  Pcdlard  v.  McEenncy,  69  Neb.  74a. 
■  Ahreu  *.  Jones,  169  N.  Y.  555. 
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supposed  intention  of  the  parties,  as  if  it  were  a  rule  of  law,  so  that 
these  presumed  trusts  arising  from  the  payment  of  the  purchase 
money  were  deemed  to  be  trusts  by  operation  of  law  and  therefore 
within  the  exception  to  the  statute  of  frauds.  This  doctrine  was 
criticized  by  Chanceixob  Kent  in  Boyd  v.  McLean,'  and  in  several 
States  has  been  modified  by  l^i^tion.  Hie  statutes,  however, 
differ  in  form  and  effect. 

In  Indiana  and  Kansas  the  statute  abolishes  the  presumption  of 
a  trust  resulting  from  the  mere  fact  that  one  person  pays  the  pur- 
chase money  for  a  conveyance  to  another,  but  provides  expressly 
that  whenever  the  trustee  actually  ^rees,  although  only  by  word 
of  mouth,  to  hold  in  trust  for  the  buyer,  the  trust  is  valid.* 

In  Kentucky  the  statute  abolishes  not  only  the  presumption  of 
a  trust,  but  the  trust  itself,  providing,  however,  that  the  grantee,  who 
refuses  to  perform  the  oral  trust,  shall  reimburse  the  buyer  for  the 
purchase  money  paid  by  him  to  the  seller.' 

In  Michigan  and  Minnesota  the  statute  abolishes  the  trust  and 
gives  the  buyer  no  relief  of  any  kind  against  the  grantee,  thereby 
working  a  forfeiture  upon  the  confiding  buyer  to  the  unmerited 
profit  of  the  faithless  grantee.' 

The  language  of  the  New  YoA  statute  is  ahnost  identical  with 
that  of  the  Michigan  and  Minnesota  statutes,  but  the  courts  are  not 
agreed  as  to  its  effect.  In  some  cases  the  statute  has  been  inter- 
preted, in  accordance  with  the  Michigan  and  Minnesota  decisions, 
as  penalizing  the  buyer  to  the  advantage  of  the  grantee.*  In  others 
the  courts  have  declared  that  the  statute  has  merely  abolished  the 
presumption  of  a  resulting  trust,  and  does  not  prevent  the  creation 
of  a  valid  trust,  if  there  was  in  fact  an  f^Teemeiit,  although  not  in 
writing,  that  the  grantee  was  to  be  a  trustee  for  the  buyer.*    This 

>  I  Jdmt.  (N.  Y.)  s8a,  s^S- 

■  Glidewdl  t.  ^ugh,  kS  Ind.  319;  FRwUin  f.  (M^,  10  Kan.  a6a 

*  Martin  «.  Martin,  5  Buah  (Ey.),  47,  $6;  Mannen  *.  Btadbury,  81  Ky.  153, 157. 

*  Gnieibeck  v.  Se«ley,  13  Mich.  3ig;  Newton  v.  Sly,  15  Mich.  391;  Winani  ». 
Winans,  99  Midi.  74;  Ququiaii  f.  Oiapman,  114  Mich.  144;  Irvine  *.  Marshall, 
7  Minn.  386;  JiduiKai  •.  Johnson,  16  Minn,  jii;  Haavca  v.  Hoaaa,  60  Minn.  313; 
Andenmi  •.  Andenon,  81  Minn.  319;  Ryan  >.  Williams,  9a  Mbm.  506. 

■  Huntv.Haipei,  14HUI1  (N.  Y.),  aSoi  Stebbiosf.  Moms,  23  Blatchf.  (U.S.)  181; 
Siemm  »,  Schurti,  39  N.  Y.  598,  611. 

*  Gage  t.  Gage,  83  Hun  (K.  Y.),  36a;  Smith  t.  BaloHn,  34  N.  Y.  App.  Div.  437 
(mmNc);  Jeremiah  t.  Pitcher,  16  N.  Y.  jipp.  Div.  40a;  aS.  163  N.  Y.  574. 

In  New  Ycdc,  if  Uk  giantee  takes  the  title,  agreeiiig  orally  with  the  bi^er  to  bold 
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interpretation,  it  will  be  seen,  gives  to  the  New  York  statute  the 
same  effect  which  is  secured  in  e:q>ress  terms  by  the  Indiana  and 
Kansas  statutes. 

Of  these  three  statutory  doctrines  it  may  be  said  that  the  Michi- 
gan and  Minnesota  rule  is  shociingly  unjust  in  enriching  the  faith- 
less grantee  at  the  expense  of  the  trusting  buyer ;  that  the  Kentucky 
rule  is  a  close  approzimatioa  to  justice;  and  that  the  Indiana  and 
Kansas  rule  does  onnplete  justice.  This  rule  also  makes  for  con- 
sistency in  the  law;  for  it  is  everywhere  agreed  that  if  the  grantee 
takes  the  conveyance  as  a  security  for  a  debt  due  from  the  buyer, 
however  small  the  debt  or  howeva'  valuable  the  land,  he  cannot, 
althot^h  he  r^udiates  his  agreement  to  reconvey  upon  payment 
of  the  debt,  ke^  the  land  after  payment  or  tender  by  the  buyer. 
On  the  other  hand,  in  Michigan  and  Minnesota,  and  possibly  in  New 
York,  the  gratuitous  grantee  who  breaks  faith  with  the  buyer  may 
keep  the  land,  while  the  equally  faithless  grantee  who  took  the  title 
as  security  and  who  is  paid  off  must  surrender  the  land. 

It  is  a  step  forward,  even  if  a  short  step,  to  abolish  the  artificial 
presumption  of  a  resulting  trust  because  of  the  mere  payment  of 
the  purchase  money,  for  such  a  presumption  favors  the  buyer  un- 
duly. But  it  is  a  long  step  backward  to  declare  that  the  statute 
penalizes  the  inruxxnt  buyer  to  the  aggrandizement  of  the  uncon- 
scionable grantee.  Nor  is  such  a  declaration  called  for  by  the  lan- 
guage of  the  statute.  The  provision  that  there  shall  be  no  resulting 
trust  in  favor  of  the  purchaser  against  the  grantee,  means  sunply 
that  the  law  shall  not  enforce  the  trust  based  upon  the  presumed 
intention  of  the  parties,  —  that  is,  a  trust  implied  in  fact,  which 
would  arise,  if  at  all,  at  the  time  of  the  payment  of  the  purchase 
money.  But  the  constructive  trust  created  to  prevent  the  dishonest 
enrichment  of  the  grantee  at  the  expense  of  the  buyer  is  enforced 
in  defiance  of  the  grantee's  intention,  arises  only  after,  the  grantee 
has  repudiated  the  intended  trust,  and  is  protected  by  another 

it  in  trust  (or  a  third  perwin,  the  Utter  may  enforce  the  trust.  Siemoa  *.  Schurdc,  19 
N.  Y.  598;  Gilbert  v.  GObeit,  1  Abb.  Am>.  (N.  Y.)  *s6;  McCahiU  e.  McCahm,  11  N.  Y. 
Miac.  153.  This  result  seems  as  unwarranted  by  the  statute  as  it  is  by  the  dedsiona 
prior  to  the  statute.  In  Michigan  and  Minnesota  the  third  person  gels,  in  such  a  case, 
no  rights.  Shafter  t.  Huntiogtoa,  53  Mich.  310;  ConneUy  v.  Sheridan,  41  Minn.  tS. 
VpoQ  the  sound  [Kindple  of  retiUttlio  in  inUpiim,  it  is  submitted,  the  grantee  should 
be  charged  as  a  constructive  trustee  Cor  the  buyer.  Sm  RandaU  * .  Constaus,  33  Uinn. 
339.  336-338. 
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provisioD  of  the  statute  ezcqitiiig  trusts  arising  by  operation  of 
taw  from  the  prohibition  of  the  statute. 

It  b  to  be  hoped,  therefore,  that  the  later  New  York  decisions 
on  this  point  may  prevail  over  the  earlier  ones.  It  is  greatly  to  be 
wished,  also,  that  the  simple  principle  which  requires  every  one,  who 
is  unassailable  because  of  the  statute  of  frauds  for  the  breach  of 
his  express  trust  or  promise,  to  make  restitution,  in  specie  if  prac- 
ticable, otherwise  in  value,  of  whatever  he  has  received  upon  the 
faith  of  his  oral  undertaking,  might  receive  widespread  recognition 
and  appreciation.  Such  recognition  and  iq>preciation  would  have 
helped  greatly  in  simplifying  the  law  and  promoting  justice  in  the 
three  classes  of  trusts  under  consideiatioQ  in  this  article. 
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PEnonvE  law  regards  the  word  and  the  act  of  the  individual; 
it  searches  not  his  heart  "llie  thought  of  man  shall  not  be  tried," 
said  Chief  Justice  Brian,  one  of  the  best  of  the  medieval  lawyers, 
"for  the  devH  himself  knoweth  not  the  thought  of  man."  ' 

As  a  consequence  early  law  is  fonnal  and  unmoral.  Are  these 
adjectives  properly  to  be  applied  to  the  English  common  law  at 
any  time  within  the  period  covered  by  the  reports  of  litigated 
cases?  To  answer  this  question  let  us  consider,  first,  the  rule  of 
liability  for  damage  caused  to  one  person  by  the  act  of  another. 
Not  quite  six  hundred  years  ago  an  action  of  trespass  was  brought 
in  the  King's  Bench  for  a  battery.  The  jury  found  that  the  plain- 
tiff was  b^ten,  but  that  this  was  because  of  his  assailing  the  de- 
fendant who  had  acted  purely  in  self-defense,  and  that  the  action 
was  brought  out  of  malice.  It  was  nevertheless  adjudged  that  the 
plaintiff  should  recover  bis  damages  according  to  the  jury's  ver- 
dict, and  that  the  defendant  should  go  to  prison.  The  defendant 
had  committed  the  act  of  battery;  therefore  he  must  make  repara- 
tion. He  was  not  permitted  to  justify  his  act  as  done  ia  protecting 
himself  from  the  attack  of  the  plaintiff.  That  attack  rendered 
the  plaintiff  liable  to  a  cross  action,  but  did  not  take  away  his 
own  action. 

Hie  case  we  have  just  considered  was  an  action  for  compensa- 
tion for  a  tort.  Suppose,  however,  that  the  defendant,  instead  of 
merely  injuring  his  assailant,  had  killed  him  in  self-defense,  using 
no  unnecessary  force.  Did  the  early  English  law  so  completely 
ignore  the  moral  quality  of  the  act  of  killing  in  self-defense  as  to 
make  it  a  crime?  Strictly  speaking,  yes.  An  official  reporter  of 
the  time  of  Edward  III.*  and  Lord  Coke  *  were  doubtless  in  error 
in  stating  that  prior  to  1267  a  man  "was  hanged  in  such  a  case 

'  Fniiii  an  vUncs  delivered  *X  the  seventy-fifth  aniiiven&ry  of  the  Cincinnati  Law 
School,  and  reprinted  (by  pennisnon  of  the  Univenity  of  CindmiatI  Record)  in  the 
Harvard  Law  Review  for  December,  igoS. 

•  Y.  B.  T  Ed.  rV.  f.  a,  pi.  ». 

*  Y.  B.  31  Ed.  UI.  f.  17,  pi.  33.  •  Coke,  Second  but.,  148. 
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just  as  if  he  had  acted  feloniously."  But  stich  lulling  vas  not  jus- 
tifiable homicide.  The  party  indicted  was  not  entitled  to  an  ac- 
quittal by  the  jury.  He  was  sent  back  to  prison,  and  must  trust 
to  the  king's  mercy  for  a  pardon.  Furthermore,  although  he  ob- 
tained the  pardon,  he  forfeited  his  goods  for  the  crime.  But  the 
moral  s^ise  of  the  community  could  not  tolerate  indefinitely  the 
idea  tliat  a  blamdess  self -def  ender  was  a  criminal,  or  that  be  should 
have  to  make  compensation  to  his  culpable  assailant.  By  1400 
self-defense  had  become  a  bar  to  an  action  for  a  battery.  Pardons 
for  kilting  in  self-defense  became  a  matter  of  course;  ultimately 
the  jury  was  allowed  to  give  a  verdict  of  not  guilty  in  such  cases, 
and  the  practice  of  forfeitiag  the  goods  of  the  defendant  died  ouL 
Let  us  test  the  rule  of  liability  by  another  class  of  cases.  One 
person  may  have  injured  another  without  fault  on  either  side,  by 
a  pure  accident  The  case  against  the  actor  in  such  a  case  is  ob- 
viously stronger  than  against  one  who  inflicts  damage  in  self- 
defense.  Accordingly  we  are  pr^aied  for  this  language  of  the 
Statute  of  Gloucester,  6  Ed.  I.,  c.  9  (1278):  "If  one  kills  another  in 
defending  himself,  or  by  misadventure,  he  shall  be  held  liable,  but 
the  judge  shall  inform  the  king,  and  the  king  will  pardon  him,  if 
he  pleases." '  A  fortiori  the  actor  was  boimd  to  make  compen- 
sation to  the  victim  of  the  acddent.  The  crimirml  liabihty  dis- 
a|^>eaied  comparatively  early,  as  in  the  case  of  killing  in  self- 
defense.  But  the  doctrine  of  dvil  liability  for  accidental  damage 
caused  by  a  morally  innocent  actor  was  very  persistent  It  was 
stated  forcibly  by  an  eminent  judge  in  16S1  as  follows:  "In  all 
dvil  acts  the  law  doth  not  so  much  regard  the  intent  of  the  actor, 
as  the  loss  and  damage  of  the  party  suffering.  If  a  man  shoot  at 
butts  and  hurt  a  man  unawares  an  action  Ues.  ...  If  a  man  assault 
me  and  I  lift  up  my  staff  to  defend  myself  and  in  lifting  it  up  hit 
another,  an  action  lies  by  that  person,  and  yet  I  did  a  lawful  thing. 
And  the  reason  is  because  he  that  is  damaged  ought  to  be  recom- 
pensed. But  otherwise  it  is  in  criminal  cases,  for  there  '  Adus  turn 
facit  reum,  nisi  mem  sit  tea.'  "*  As  pointed  out  by  Sir  Frederick 
Pollock,  in  his  treatise  on  torts,*  a  similar  opinion  was  caressed 
subsequently  by  Blackstone,  Erskine,  Mr.  Justice  Gkose,  and  as 
late  as  1868  by  Lokd  Cranwokth.    Erskine's  statement  goes  very 

*  See  also  Y.  B.  1  Hen.  IV.  f.  18,  pi.  6,  per  Tronino,  C.  J. 

■  Lambert  f.  Bessey,  T.  Rsy.  An.  *  8th  ed.,  141. 
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far:  "If  a  man  rising  in  his  s1eq>  walks  iato  a  china  shop  and 
breaks  everything  about  him,  his  being  asleep  is  a  complete  answer 
to  an  i$idictmetit  for  trespass,  but  he  must  answer  in  an  adion  for 
everything  he  has  broken."  Hiere  were,  however,  from  time 
to  time  certain  intimations  fnmi  the  judges  that  in  the  absence  of 
negligence,  an  unintentional  injury  to  another  would  not  render 
the  actor  liable,  and  finally  in  1891  a  case  was  brought  in  the  Queen's 
Bendi '  which  required  the  court  to  decide  whether  the  old  rule 
of  strict  liabili^  was  still  in  force  or  must  give  way  to  a  rule  of 
liability  based  upon  moral  culpability.  Tlie  defendant,  one  of  a 
hunting  party,  fired  at  a  pheasant.  The  shot,  glancing  from  the 
bough  of  an  oak-tree,  penetrated  the  eye  of  the  plaintiflE,  destroying 
his  sight  The  jury  found  that  the  defendant  had  not  acted  negli- 
gently, and  the  court  decided  that  the  defendant  was  not  liable. 
The  same  result  was  reached  in  Massachusetts  forty  years  earQer,* 
and  this  precedent  has  been  followed  in  other  states. 

So  that  to-day  we  may  say  that  the  old  law  has  been  radically 
transfonned.  The  early  law  asked  ^mply,  "Did  the  defendant  do 
the  physical  act  which  damaged  the  plainrifF?  "  Hie  law  of  to-day, 
excq)t  in  certain  cases  based  upon  public  policy,  asks  the  further 
question,  "Was  the  act  blameworthy?"  The  ethical  standard  of 
reasonable  conduct  has  replaced  the  unmoral  standard  of  acting 
at  one's  peril.  Nor  b  the  modem  ethical  doctrine  applied  even 
now  to  all  cases  logically  within  its  scope.  Under  this  doctrine  a 
lunatic  unable  to  appreciate  the  nature  or  consequences  of  his  act 
ou^t  not  to  be  responsible  for  the  damage  he  has  inflicted  upon 
another.  The  lunatic  homicide  ceased  to  forfeit  his  goods  or  to 
require  the  king's  pardon  centuries  ago.  But  there  is  no  Ei^lish 
decision  that  a  lunatic  need  not  make  reparation  to  one  injured  by 
his  act.  Tliere  is,  to  be  sure,  no  English  decision  to  the  contrary; 
but  there  are  several  dicta  against  the  lunatic,  and  an  unreasoning 
respect  for  these  dicta  has  led  to  several  regrettable  decisions  in 
this  country  and  in  the  British  Colonies.  These  decisions  must 
be  regarded  as  survivals  of  the  ancient  rule  that  where  a  loss  must 
be  borne  by  one  of  two  innocent  persons,  it  shall  be  borne  by  him 
who  acted.  Inasmuch  as  nearly  ail  the  English  writers  upon  torts, 
and  many  of  the  American  writers  also,  egress  the  opinion  that 

I  Stuiley  0.  PoweU,  [iSgi]  i  Q.  B.  86. 
■  BiowD  «.  Kendall,  6  Cush.  (Hasa.)  191. 
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the  lunatic,  not  being  culpable,  should  not  be  held  re^>onsible, 
it  is  not  unreasonable  to  anticipate  that  the  English  courts  and 
the  American  courts,  not  already  committed  to  the  contrary  doc- 
trine, will  sooner  or  later  apply  to  the  lunatic  the  ethical  prindple 
of  no  liability  without  fault.  The  continental  law  upon  this  point 
is  instructive.  By  the  early  French  and  German  law  the  lunatic 
was  liable  as  in  England  for  damage  that  he  caused  to  another. 
In  France  to-day  the  lunatic  is  absolutely  exempt  from  liability. 
The  new  German  Code  has  a  general  provi^on  to  the  same  effect, 
but  this  code,  resembling  in  this  re^)ect  the  law  of  Switzerland  and 
Portugal,  makes  this  qualification  of  the  rule  of  non-liability.  If 
compensation  cannot  be  obtained  from  the  person  in  charge  of  the 
lunatic,  the  court  may  order  the  lunatic  to  pay  such  compensation 
as  seems  equitable  under  the  drciunstances,  having  r^ard  especially 
to  the  relative  pecuniary  situation  of  the  parties,  and  so  that  the 
lunatic  shall  not  in  any  event  be  deprived  of  the  means  of  main- 
tfuning  himself  ta  accordance  with  his  station  in  life,  or  of  com- 
plying with  his  legal  duties  as  to  the  maintenance  of  others.  This 
compulsory  contribution  by  the  rich  limatic  to  his  poor  victim  with 
freedom  from  liability  in  other  cases  may  well  prove  to  give  the  best 
practical  results. 

/*  We  have  seen  how  in  the  law  of  crimes  and  torts  the  ethical 
/  quality  of  the  defendant's  act  has  become  the  measure  of  his  lia- 
1   bility  instead  of  the  mere  physical  act  regardless  of  the  motive  or 
Vfault  of  the  actor.    The  history  of  the  law  of  contracts  exhibits  a 
fsimilar  transfoimaUoQ  lq  the  Ic^  significance  of  the  written  or 
\  spoken  word.    By  the  early  law,  in  the  absence  of  the  formal  word, 
there  was  no  liability,  however  repugnant  to  justice  the  result  might 
be.     On  the  other  hand,  if  the  formal  word  was  given,  then  the 
giver  was  bound,  however  unrighteous,  by  reason  of  the  circum- 
stances under  which  he  gave  it,  it  mi^t  be  to  hold  him  to  his 
promise.    The  persistence  of  this  unmoral  doctrine  in  the  English 
law  is  most  surprising.    As  late  as  1606  the  plaintiff  brought  an 
action  alleging  that  the  defendant,  a  goldsmith,  sold  him  a  stone 
affimiing  it  to  be  a  bezoar  stone,  whereas  it  was  not  sudi  a  stone. 
The  court  gave  judgment  against  the  plaintiff  on  the  ground  "that 
the  bare  affirmation  that  it  was  a  bezoar  stone,  without  warranting 
it  to  be  so,  is  no  cause  of  action."  ^    The  buyer  reasonably  supposed 
>  Chukdler  i.  Lopus,  Dy.,  75  a,  n.  13;  Cio.  Jkc  4. 
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that  he  was  getting  a  valuable  jewel  for  his  hundred  pounds,  but  he 
must  pocket  his  loss,  since  the  goldsmith  did  not  use  the  magic 
words  "I  warrant"  or  "I  undertake."  To-day,  of  course,  the  sale 
of  a  chattel  as  beiugof  a  particular  description  implies  a  warranty  or 
undertaking  to  that  effect.  But  the  notion  of  implying  a  promise^ 
frcHn  the  conduct  of  the  party  was  altogether  foreign  to  the  mentdj 
operations  of  the  medieval  lawyer.  For  this  reason  the  buyer  took 
the  risk  of  the  seller's  not  bring  the  owner  of  the  prc^wrty  sold  un- 
less the  seller  expressly  warranted  the  title.  In  the  case  of  goods 
the  mere  selling  as  owner  is  to-day  a  warranty  of  title,  but  the  rules 
of  real  property  not  being  readily  changed  the  archaic  law  still  sur- 
vives in  the  case  of  conveyances  of  land,  the  grantee  being  without 
remedy  if  there  is  no  covenant  of  title  in  the  deed.  The  inabiUty 
to  imply  a  promise  from  the  conduct  of  the  parties  explains  this 
remark  of  Chief  Justice  Brian:  "If  I  bring  cloth  to  a  tiulor  to  have 
a  doak  made,  if  the  price  is  not  ascertained  beforehand  that  I  shall 
pay  for  the  work,  he  shall  not  have  an  action  against  me."  '  Simi- 
larly in  the  reign  of  Elizabeth  a  gentleman  of  quality  put  up  at  an 
inn  with  his  servants  and  horses.  But  no  price  was  agreed  upon 
for  his  accommodations.  The  gentleman  declining  to  pay,  the  inn- 
ke^>er  could  obtain  no  relief  at  law.'  Neither  the  customer  nor 
the  guest  had  made  an  e^qjress  promise  to  pay.  The  law  a>uld  not 
continue  in  this  state.  It  was  shockii^  to  the  moral  sense  of  the  \ 
community  that  a  man  should  not  pay  for  what  was  given  him  upon 
the  mutual  understanding  that  it  should  be  paid  for.  Accordingly 
the  judges  at  length  realized  and  declared  that  the  act  of  employing 
a  workman,  orderir^  goods,  or  putting  up  at  an  inn  meant,  without 
more,  an  imdertaking  to  make  reasonable  a>mpensation. 

There  is  a  certain  analogy  between  the  ethical  development  of 
the  law  and  that  of  the  individual.  As  early  law  is  formal  and  un- 
moral, so  the  child  or  youth  is  wont  to  be  technical  at  the  expense 
of  fairness.  This  was  brought  home  to  me  once  by  an  experience 
with  one  of  my  sons,  then  about  twelve  years  old.  I  asked  him  one 
day  about  Ms  plans  for  the  afternoon,  and  he  told  me  he  was  to 
play  tennis  with  his  friend  John.  In  the  evening,  when  askei  if  he 
had  had  a  good  afternoon  with  John,  he  said,  "Oh,  I  haven't  been 
with  him.  I  thought  I  would  rather  play  with  Willie."  "But 
didn't  John  expect  you?"    "Yes,  I  suppose  he  did."    "Was  it 

'  Y.  B.  la  Ed.  IV.,  1. 9,  pL  sa,  *  Young  >.  Asbbuioham,  $  Leon.  i6i. 
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quite  right,  after  you  liad  led  him  to  expect  you,  to  dis^point 
him?"  "Oh,  but  I  did  n't  promise  him  that  I  would  come."  Re- 
membering Chief  Justice  Brian,  I  was  lenient  with  the  boy. 

The  significance  of  the  written  word  in  the  early  law  is  illustrated 
by  the  rule  that  one  who  daimed  the  benefit  of  a  promise  under  seal 
must  produce  it  in  court.  The  promise  under  seal  was  regarded 
not  as  evidence  of  th%  contract,  but  as  the  contract  itself.  Accord- 
ii^y,  the  tos9^  or  destruction  of  the  instrument  would  logically 
mean  the  loss  of  aJl  the  promisee's  rights  against  the  promisor. 
And  such  was  the  law:  "When  the  action  is  upon  a  q)ecialty,  if  the 
specialty  is  lost  the  whole  action  is  lost,"  is  the  language  of  a  Year 
Eook  judge.'  The  injustice  of  allowing  the  obligor  to  profit  at  the 
expense  of  the  obligee  by  the  mete  accident  of  the  loss  of  the  ob- 
ligation is  obvious.  But  this  ethical  consideration  was  irrelevant 
in  a  court  of  cominon  law.  It  did  finally  prevail  in  Chancery,  but 
not  untfl  the  seventeenth  century.*  A  century  later  the  common 
law  judges,  by  judicial  legislation  and  agsunst  the  judgment  of  Losd 
Eldon,  allowed  the  obligee  to  recover  upon  secondary  evidence  of 
a  lost  q>ecialty. 

The  fonnal  and  unmoral  attitude  of  the  common  law  in  dealing 
with  contracts  under  seal  appears  most  con^icuously  in  the  treat- 
ment of  defenses  based  upon  the  conduct  of  the  obligee.  As  the 
obligee,  as  we  have  seen,  who  amid  not  produra  the  spedalty,  was 
powerless  at  common  law  against  the  obligor,  who  unconscionably 
refused  to  fulfill  his  promise,  so  the  obhgor  who  had  formally  exe- 
cuted the  instrum^it  was  at  common  law  helpless  against  an  obligee 
who  had  the  q)ecialty,  no  matter  how  reprehensible  his  conduct  in 
seeking  to  enforce  it.  In  1835,  in  an  English  case,  the  defendant's 
defense  to  an  action  upon  a  bond,  that  it  had  been  obtained  from 
him  by  fraudulent  representations,  was  not  allowed,  Lobd  Abingee 
saying:  "You  may  perli^>s  be  relieved  in  equity,  but  in  a  coiul  of 
law  it  has  always  been  my  opinion  that  such  a  defense  is  unavailing 
when  once  it  is  shown  that  the  party  knew  periectiy  well  the  nature 
of  the  deed  which  be  was  executing." ' 

Shnilarly,  in  an  action  upon  a  spedalty,  it  was  no  defense  at 
common  law  that  the  consideration  for  it  had  failed.*   Nor  that  it 

"  y.  B.  34  Ed.  m.,  f.  34,  pL  I. 

'  See  9  Harvard  Law  Review,  50,  n.  i. 

■  Mason  *.  Ditchbounx,  i  M.  ft  Rob.  460.       *  See  g  Haivud  Law  Review,  ja. 
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was  given  for  aa  illegal  or  immoral  purpose,  if  this  did  not  ^pear 
upon  the  face  of  the  instrumenL'    How  completely  fthical  consid^ 
eratioDS  were  ignored  by  the  common  law  judges  in  dealing  with! 
formal  contracts  is  shown  by  the  numerous  cases  deciding  that  a  ^ 
covenantor  who  had  paid  the  full  amount  due  on  the  covenant,  but 
without  taking  a  release  or  securing  the  destrijcdon  or  cancellation 
of  the  instrument,  must,  nevertheless,  pay  a  second  time  if  the 
obligee  was  unconscionable  enough  to  bring  ip  action.*    In  the 
eye  of  the  common  law  in  all  these  cases  the  defendant  had  given 
the  specialty  to  the  plaintiff  intending  it  to  be  his:  the  plaintiff  still 
had  it;  therefore,  let  him  recover  the  fruit  of  his  property.    In  all 
these  cases,  however,  equity  sooner  or  later  gave  relief.    Equity 
leoognized  his  conmion  law  property  tight  in  the  specialty,  but, 
because  of  his  imconsdonable  acquisition  or  retention  of  it,  com- 
manded him,  under  pain  of  imprisonment,  to  abstain  frcsn  the  exer- 
cise of  his  common  law  right.    Finally,  by  legislation  in  £ngland~| 
and  in  nearly  all  our  States,  defendants  were  allowed  to  plead  at  I 
common  law,  as  equitable  d^enses,  facts  whi^h  would  have  entitled  I 
them  to  a  permanent,  unconditional  injunction  in  equity.    It  is  to  * 
be  observed,  however,  that  there  is  no  federal  legislation  to  this 
effect,  so  that  it  is  still  true  that  in  the  federal  courts  fraud  cannot 
be  pleaded  in  bar  of  a  common  law  action  upon  a  specialty,  the  only 
remedy  of  the  defendant  being  a  bill  in  equity  for  an  injunction 
to  restrain  the  action.* 

The  illustrations,  thus  far  considered,  of  the  unmoral  character 
of  the  early  common  law  exhibit  that  law  in  its  worst  aspect,  as  an 
instrument  of  injustice,  as  permitting  unmeritorious  or  even  cul- 
pable plaintiffs  to  use  the  machinery  of  the  court  as  a  means  of 
collecting  money  from  blameless  defendants. 

Let  us  turn  from  the  sins  of  commission  to  some  of  the  sins  of 
omission  in  the  common  law,  and  consider  how  these  defects  in 
the  law  were  cured. 

Hie  early  common  law,  as  might  be  supposed,  gave  fairly  ade- 
quate remedies  for  the  infringement  of  the  ri^ts  of  personal  safety 
or  personal  liberty,  and  also  for  the  violation  of  the  rights  to  or  in    , 
tangible  property.   But  for  injuries  to  one's  reputation  or  damage 
to  one's  general  welfare  or  pecuniary  condition  the  relief  was  of  the 

1  See  9  Barwd  Uiw  Review,  51. 

»  Wa.  54-  '  'Kl-  SI- 
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sl^test.  Suppose,  for  example,  a  person  drculated  a  false  story 
that  a  tradesman  cheated  by  giving  false  measure,  or  that  a  servant 
had  stolen  from  his  master,  in  consequence  of  which  the  tradesman 
lost  his  customers  or  the  servant  his  place.  The  common  law  prior 
to  1500  gave  no  redress  against  the  slanderer.'  If  a  buyer  was  in- 
duced by  the  fraudulent  representations  of  the  seller  to  give  a  lai^e 
price  for  a  worthless  chattel,  he  could  for  centuries  maintain  no 
action  for  damages  against  his  deceiver.'  Not  imtil  near  the  end  of 
the  seventeenth  century  could  an  innocent  man  who  had  been  tried 
and  acquitted  upon  an  indictment  for  murder  or  other  crime  ob- 
tain compensation  for  the  ignconiny  and  damage  to  which  he  had 
been  subjected,  although  it  was  dear  that  the  defendant  had  insti- 
gated the  criminal  i^osecutioQ  malevolently,  atkd  knowing  that  the 
plaintiff  was  innocent.*  Prior  to  the  reign  of  Henry  VII.  there  was 
no  action  for  the  breach  of  a  promise  not  under  seal,  although  given 
for  a  consideration.*  Sooner  or  later  the  law  was  changed  and  the 
courts  allowed  an  action  for  damages  in  all  these  cases.  These  inno- 
vations were  not,  however,  the  result  of  successive  statutes  passed  te 
satisfy  the  popular  demand  for  reform  at  the  time.  On  the  con- 
trary, they  were  all  the  product  of  a  few  lines  in  a  statute  enacted 
near  the  end  of  the  thirteenth  century,  providing  that  "Whensoever 
from  thenceforth  a  writ  shall  be  found  in  the  Chancery,  and  in  a 
like  case  falling  under  the  same  right  and  requiring  a  tike  remedy, 
no  precedent  of  a  writ  can  be  produced,  the  clerks  in  Chancery 
shall  agree  in  forming  a  new  one;  lest  it  happen  for  the  future 
that  the  court  of  our  lord  the  king  be  d^dent  in  doing  justice 
to  the  suitcffs."  '  This  beneficent  statute  of  Edward  I.,  the  origin 
of  all  our  actions  of  treq>a5s  on  the  case,  has  been  the  great  re- 
foiming  agency  in  supplying  the  defects  of  the  commcHi  law.  Upon 
this  statute  is  based  our  whole  law  of  actions  for  defamation,  for 
malidous  prosecution  and  for  deceit,  as  well  as  the  whole  law  of 
assumpsit,  which  came  practically  to  be  the  remedy  for  all  modem 
contracts  except  contracts  imder  seal.  Of  the  great  number  of  q>- 
plicati(ms  of  the  Statute  of  Westminster  these  actions  on  the  case 
for  defamation,  decdt,  malidous  prosecution,  and  breach  of  prom- 
ise, together  with  the  action  for  nuisances,  are  the  ones  which,  more 

>  Y.B.i7Ed.IV.,(.j,[J.i;  Y.  B.  17  Hen.  Vm.,  f.  14,  [d.  4. 

■  See  1  Harvud  Law  Review,  9.  '  Savile  e.  Roberts,  i  Ld,  Ray.  374. 

*  3  HkTvud  L*w  Review-  13.  •  St.  Wutmiiiata  a,  13  Ed.  I.,  c  14- 
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than  all  others,  have  contributed  to  the  beneficent  expansion  of  the 
common  law.  Even  after  these  great  innovations  there  were  many 
grievous  defects  in  the  common  law  scheme  of  remedies  for  damage 
inflicted  upon  one  person  by  the  reprehensible  act  of  another.  Until 
the  time  of  Lord  Holt,  one  who  had  suffered  frcwn  the  unauthorized 
misconduct  of  a  servant  acting  within  the  sa^  of  his  employment 
could  obtain  no  osmpensation  from  the  master.'  The  earliest  sug- 
gestions  of  relief  against  the  unauthorized  printing  by  a  stranger  of 
the  unpublished  work  of  an  author  are  in  ibe  second  quarter  of  the 
eighteenth  century.*  Prior  to  1745,  no  husband  whose  wife  had 
been  induced  to  leave  him  by  the  wrongful  persuasion  of  another 
had  ever  recovered  compensation  from  the  disturber  of  the  mar- 
ri^e  relation.'  Not  tmtil  twenty  years  after  the  establishment  of 
this  school  would  an  action  lie  against  one  who  wantonly  or  self- 
ishly induced  a  person  under  contract  with  the  plaintiff  to  break 
the  contract.*  As  recently  as  1S74  the  English  court  decided  for  the 
first  time  that  one  who  untruthfully  disparaged  the  goods  of  a  trades- 
man must  make  compensatioDforthe  resulting  damage.'  In  all  these 
cases  the  remedy  when  finally  introduced  by  the  court  was  in  the 
form  of  the  action  on  the  case,  sanctioned  by  the  Statute  of  Edward  I. 

Is  this  statute,  now  more  than  six  hundred  years  old,  still  a  liv- 
ing force  for  the  betterment  of  the  common  law  in  En^and  and 
the  United  States?  There  can  be  but  one  answer  to  that  question. 
This  statute  is  a  perennial  fountain  of  justice  to  be  drawn  upon  so 
long  as,  in  a  given  jurisdiction,  instances  may  be  pointed  out  in 
which  the  common  law  coiuts  have  failed  to  give  a  remedy  for 
damage  inflicted  upon  one  person  by  the  r^rehensible  act  of  an- 
other, and  the  continued  absence  of  a  remedy  would  shock  the 
moral  sense  of  the  conununity. 

But  with  everytliing  done  that  could  be  done  by  this  statute, 
our  law  as  a  whole  would  have  been  a  very  imperfect  instrument 
of  justice  if  the  system  of  common  law  remedies  had  not  been 
supplemented  by  the  ^tem  of  equitable  remedies.  Blackstone 
has  asserted  that  the  common  law  judges  by  a  hberal  interpreta- 
tion of  the  Statute  of  Westminster  by  means  of  the  action  on  the 

>  Boaon  f.  SanfcKd,  a  Salk.  440. 

'  Webb  >.  Rom,  3  Sw.  674;  i  Ames,  Caaet  Id  Eq.  Jut.,  659. 

■  Wnsmoie  v.  Gteenbuik,  Willes,  577-  *  Limiley  «.  Cm,  a  E.  ft  B.  ai6. 

'  Westeni  Co.  v.  Iawcs  Co.,  L.  R.  9  Ex.  ai8. 
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case  might  have  done  the  work  of  a  court  of  equity.  Sudi  an 
opinioa  betrays  a  singular  faQure  to  appreciate  the  fundamental 
difference  between  law  and  equity,  namely,  that  the  law  acts  in 
rem,  while  equity  acts  in  personam.  The  difference  between  the 
judgment  at  law  and  the  decree  in  equity  goes  to  the  root  of  the 
whole  matter.  The  law  r^ards  chiefly  the  rig^t  of  the  plaintiff, 
and  ^ves  judgment  that  be  recover  the  land,  debt,  or  damages, 
because  they  are  his.  Equity  lays  the  stress  upon  the  duty  of  the 
defendant,  and  decrees  that  he  do  or  refrain  from  doing  a  certain 
thing  because  he  ought  to  act  or  forbear.  It  is  because  of  this 
emphasis  upon  the  defendant's  duty  that  equity  is  so  much  more 
ethical  than  law.  The  difference  between  the  two  in  this  respect 
spears  even  in  cases  of  concurrent  jurisdiction.  The  moral  stand* 
ard  of  the  man  who  commits  no  breach  of  contract  or  tort,  or^  . 
having  committed  the  one  or  the  other,  does  his  best  to  restor^!- 
the  siatus  quo,  is  obviously  higher  than  that  of  the  man  who  breaks^ 
his  contract  or  commits  a  tort  and  then  refuses  to  do  more  than  i 
make  compensation  for  his  wrong.  It  is  this  higher  standard  of 
morality  that  equity  mforces  wherever  the  legal  remedy  of  pecu- 
niary compensation  would  be  inadequate,  by  commanding  the  de> 
fendant  by  injunction  to  refrain  from  the  commission  of  a  tort  or 
breach  of  contract,  or  by  compelling  him,  after  the  commission 
of  the  one  or  the  other,  by  means  of  a  mandatory  injunction,  or  a 
decree  for  q>ecific  performance,  so  called,  to  make  ^peahc  repara- 
tion for  his  wrong. 

The  ethical  character  of  equitable  relief  is,  of  course,  most  pro- 
nounced in  cases  in  which  equity  gives  not  merely  a  better  remedy 
than  the  law  gives,  but  the  only  remedy. 

The  great  bulk  of  the  exclusive  jurisdiction  of  equity  falls  under 
two  heads,  Bills  for  Restitution  and  Bills  for  Specific  Performanre. 
The  object  of  bills  for  restitution  is  to  compel  the  surrender  by 
the  defendant  of  property  wrongfully  obtained  from  the  plaintiff, 
or  of  property  properly  acquired  but  improperly  retained  because 
of  some  misconduct  after  its  acquisition.  Bills  for  restitution  are 
very  andenL  In  the  fourteenth  and  fifteenth  century  there  were 
bills  for  the  reconveyance  of  property  acquired  by  fraud  or  mistake 
or  retained  by  a  defendant  after  failing  to  give  the  stipulated 
equivalent  for  the  property.*    Somewhat  later  we  find  bills  to  re- 

*  31  Harvard  Law  Review,  361. 
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Strain  the  enforcement  and  compel  the  surrender  of  ^>ecialty  con- 
tracts obtained  fraudulently,  illegally,  or  by  mistake,  or  retained 
after  payment  or  in  spite  of  failure  of  consideration.'  Early  in  the 
seventewith  century  Lokd  KT.LR.svrRiiB,  in  his  famous  controversy 
with  LosD  Coke,  established  the  right  to  restrain  the  enforcement 
of  a  common  law  judgment  obtained  by  fraud.*  In  this  same 
century  mortgagees  were  oimpelled  to  surrender  the  mortgaged 
prtypecty  notwithstanding  the  default  of  the  mortgagor  and  in  dis- 
regard  of  the  express  agreement  of  the  parties,  upon  payment  of 
the  mortgage  debt  and  interest,'  and  to  prevent  a  similar  hardship, 
holders  of  penal  bonds  were  compelled  to  give  them  up  without  ex- 
acting the  penalty.*  Id  the  ei^teenth  century,  without  proof  of 
any  fraudulent  misrepresentation,  decrees  for  reconveyance  were 
made  upon  the  ground  of  undue  iofluenoe,  growing  out  of  the  re- 
.  lattons  of  the  parties,  as  in  the  case  of  conveyances  by  client  to  at- 
torney, ward  to  guardian,  child  to  parent  and  the  like.  And  in  the 
last  century  grantees,  who  bad  acquired  property  by  innocoit  mis- 
representation, were  obliged  to  restore  it  to  their  grantors.'  The  re- 
lid  in  these  cases  consists  in  tmdoing  the  orij^nal  transaction  and 
restoring  the  status  quo,  a  result,  of  course,  not  anticipated  by 
either  party  at  the  outset.  In  otha  words,  eqtiity  treated  the 
defendant  as  holding  the  property  upon  a  constructive  trust  for 
the  [daintiff. 

On  the  other  hand,  bills  against  express  trustees  form  the  staple 
of  the  exercise  of  the  exclusive  jiuisdiction  of  equity  by  way  of 
qwdfic  performance.  Equity  began  to  enforce  the  performance 
of  uses  and  trusts  soon  after  1400.' 

In  giving  relief  by  decrees  for  restitution  against  constructive 
trustees,  or  by  decrees  for  specific  performances  ^aiast  express 
trustees,  equity  has  acted  upon  the  highly  moral  principle  that 
no  one  should,  by  the  wrongful  acquisition  or  retention  of  a  title, 
unjustly  enrich  himself  at  the  expense  of  another. 

In  the  cases  thus  far  considered  this  doctrine  of  unjust  enrich- 
ment was  enforced  against  the  original  grantee  of  the  property  and 
because  of  bis  misconduct  in  the  relation  between  him  and  the 

•  9  Htfvanl  Uiw  Review,  51,  sa,  $^-5$. 

■  \rasoD,  Life  of  James  I.,  94,  95;  a  Campbell,  Uvee  of  Lord  ChancdkMV,  341. 

•  I  Spence,  Eq,  Jur.,  601-603.  •  Ibid.  Sag. 

•  Redgmve  *.  Hurd,  10  Ch.  D.  i.  *  11  Hkrvud  Law  Review,  365. 
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grantor.  But  it  is  a  long-establisbed  principle  that  anyone  ^o 
acquires  property  from  another  who,  as  he  knows,  holds  it  subject 
to  a  trust  or  other  equity,  and  also  anyone  who,  without  such 
knowledge,  acquires  pn^rty  so  held,  if  he  gives  no  value  for  it, 
may  be  compelled  himself  to  perform  the  trust  or  other  equitable 
obligation.  It  is  true  there  is  no  direct  relation  between  the  equi- 
table claimant  and  the  buyer  with  notice  or  the  donee  without 
notice.  But  if  the  one  could  knowingly  acquire,  or  the  other  know- 
ingly keq),  the  prt^rty  free  from  the  trust  or  other  equity,  he  would 
be  profitii^  unconscionably  at  the  expense  of  the  cestui  qne  trust 
or  other  equitable  claimant.  These  applications  of  the  doctrine 
of  unjust  enrichment  are  good  illustiations  of  the  highly  moral 
quality  of  equity  jurisdiction.  They  are  almost  unknown  to  the 
Roman  law,  and  aie  but  imperfectly  recognized  in  modem  conti- 
nental law. 

There  is  another  doctrine  of  equity  which  has  only  a  limited 
operation  in  countries  whose  law  is  based  on  the  Roman  law,  the 
doctrine  that  no  one  shall  make  a  profit  from  the  violation  of  an 
equitable  duty,  even  though  he  is  ready  to  make  full  compensa- 
tion to  tmn  whose  equitable  right  he  has  infringed.  A  trustee, 
for  example,  of  land  worth  Is  ,000  in  breach  of  trust  conveys  it  to 
a  purchaser  for  value  without  notice  of  the  trust,  receiving  in 
exchange  fifty  shares  of  corporate  stock.  The  shares  appreciate 
and  become  worth  $10,000,  while  the  land  depreciates  to  $3,000. 
The  delinquent  trustee  may  be  c<»npelled  to  surrender  the  shares 
to  the  cestui  que  trust,  although  the  latter  thereby  gets  $7,000 
more  than  he  would  have  had  if  there  had  been  no  breach  of  trusts 
If  the  shares  had  depreciated  and  the  land  appreciated,  the  cestui 
que  trust  would  be  entitled  to  the  increased  value  of  the  land.  It 
is  a  wholesome  principle  that  whatever  the  misconducting  trustee 
wins  he  wins  for  his  beneficiary,  and  whatever  he  loses  he  loses 
for  himself. 

The  equitable  rules  which  prohibit  a  fiduciary,  while  in  the 
performance  of  his  fiduciary  duty,  from  competing  in  any  way 
with  the  interest  of  his  beneficiary,  and  permit  dealings  between 
than  only  upon  clear  evidence  of  the  good  faith  of  the  fiduciary, 
and  of  a  complete  disclosure  of  all  his  knowledge  as  to  the  mat- 
ters entrusted  to  him,  and  in  fact  the  whole  law  of  equity  as  to 
fiduciaries,  enforce  a  moral  standard  considerably  in  advance  of 
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tliat  of  the  average  business  man.  Enough  has  been  said  to  make 
plain  that  much  as  our  law  owes  to  the  action  on  the  case  for  its 
ethical  quality,  it  is  to  the  principles  of  the  court  of  equity,  acting 
upon  the  coosdence  of  the  defendants,  and  compelling  them  by 
decrees  of  restitution  and  specific  performance  to  do  what  in  jus- 
tice and  right  they  oug^t  to  do,  that  we  must  look  to  justify  our 
belief  that  the  English  and  American  systems  of  law,  however  im- 
perfect, ate  further  on  the  road  to  perfecticm  than  those  of  other 
countries. 

In  consideiing  the  possibility  of  further  improvements  of  the 
law  we  must  recognize  at  the  outset  that  there  are  some  permanent 
limitations  upon  the  enforcement  in  the  courts  of  duties  whose 
performance  is  required  in  the  forum  of  morals. 

On  grounds  of  public  policy  there  are  and  always  will  be,  on  the 
one  hand,  many  cases  in  which  persons  damaged  may  recover 
onnpensation  from  others  whose  conduct  was  morally  blameless, 
and,  on  the  other  hand,  many  cases  in  which  persons  damaged 
cannot  obtain  compensation  even  from  those  whose  conduct  was 
morally  most  reprehensible. 

Instances  of  Mmsuctxssful  actions  against  persons  free  from 
fault  readily  suggest  themselves.  The  master,  who  has  used  all 
possible  care  in  the  selection  of  his  servants,  is  liable  for  damage 
by  them  when  acting  within  the  scope  of  their  employment,  al- 
though they  carelessly  or  even  wilfully  disregard  his  instructions. 
The  business  is  carried  on  for  the  master's  benefit,  and  it  is  thou^t 
to  be  expedient  that  he,  rather  than  a  stranger,  should  take  the  risk 
of  the  servant's  misconduct.  One  keeps  fierce,  wild  animnk  at  his 
peril,  atui  also  domestic  animals,  after  knowledge  that  they  are 
dangerous.  By  le^slation,  indeed,  in  several  States,  one  who  keeps 
a  dog  must  make  three-fold  compensation,  in  one  State  ten-fold 
compensation,  for  damage  done  by  the  dog,  without  proof  of  the 
keeper's  knowledge  of  its  vicious  quahty.  The  sheep  farmers 
must  be  encouraged,  even  if  some  iimocent  persons  have  to  pay 
dearly  for  the  luxury  of  keeping  a  d<^.  A  Massachusetts  bank 
was  entered  by  bui^^an  who  carried  off  and  put  into  circulation  a 
targe  quantity  of  bank  notes  which  had  been  printed  but  never 
issued  by  the  bank.  The  bank  had  to  pay  these  notes.  The  bank 
must  saf^^uatd  the  notes  it  prints  at  its  peril,  to  prevent  the  possi- 
bility of  a  widespreading  mischief  to  the  general  public. 
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The  results  in  these  cases  are  much  less  disturbing  to  one's 
sense  of  fairness  than  in  those  in  which  the  innocent  victims  of  the 
unrighteous  are  allowed  no  redress.  For  example,  a  will  is  found 
after  a  man's  death  giving  all  his  property  to  his  brother.  In  the  ' 
same  box  with  the  wilt  is  a  letter,  not  referred  to  in  the  will,  ad- 
dressed to  the  brother,  tellii^  him  that  he  is  to  hold  the  property 
in  trust  for  their  sister.  The  brother  insists  upon  keeping  the 
property  for  himself.  The  court  is  powerless  to  help  the  defrauded 
sister.  The  rule  that  the  intention  of  the  testator  must  be  found 
exclusively  in  the  duly-witnessed  document,  in  view  of  the  danger 
of  perjury  and  forgery,  is  the  best  security  for  giving  effect  to  the 
true  will  of  the  generality  of  testators.  The  defenses  of  infancy, 
statute  of  frauds,  statute  of  limitations,  or  that  a  promise  was  gra- 
tuitous are  only  too  often  dishonorable  defenses,  but  their  abolitioa 
would  probably  increase  rather  than  diminish  injustice.  An  Eng- 
lish judge  said  frran  the  bench:  "You  are  a  harpy,  preying  on  the 
vitals  of  the  poor."  The  words  were  false  and  spoken  for  the  sole 
purpose  of  injuring  the  person  addressed.  The  latter  could  maintain 
no  action  agauist  the  judge.  It  is  believed  to  be  for  the  public 
interest  that  no  judge  should  be  called  to  account  in  a  dvH  action 
for  words  spoken  while  on  the  bench. 

The  law  is  utilitarian.  It  exists  for  the  realization  of  the  reason- 
able needs  of  the  community.  If  the  interest  of  an  individual  runs 
counter  to  this  chief  object  of  the  law,  it  must  be  sacrificed.  That 
is  why,  in  the  cases  just  considered  and  others  that  will  occur  to  you, 
the  innocent  suffer  and  the  wicked  go  unpunished. 

But  unless  exempted  from  liability  by  considerations  of  en- 
tightaied  public  policy,  I  can  see  no  reason  why  he  who  has  by 
his  act  wilfully  caused  damage  to  another  should  not  in  all  cases 
make  either  specific  reparation  or  pecuniary  compensation  to  his 
victim.  ^ 

Has  this  principle  become  a  part  of  our  law?  Let  us  consider 
a  few  concrete  cases.  A  man  kills  his  daughter  in  order  to  inherit 
her  real  estate.  Under  the  statute  the  land  descends  to  him  as  her 
heir.  May  he  keep  it?  It  seems  clear  that  equity  should  ctanpel  ^ 
hhn  to  surrender  the  property.  As  it  is  impossible  to  make  fpedfic 
reparation  to  the  deceased,  he  should  be  treated  as  a  constructive 
trustee  for  those  who  represent  her,  that  is,  her  heirs,  the  mur- 
derer being  counted  out  in  determining  who  ate  the  heirs.    But 
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in  several  States  the  muiderer  is  alloved  to  keep  the  fruits  of 
his  crime.' 

A  handsome,  modest  young  lady  is  photographed  without  her 
consent  and  her  likeness  is  reproduced  and  sent  broadcast  through 
the  land  as  part  of  an  advertising  label  with  the  legend,  "Tike 
Flower  of  the  Family ,"  placed  upon  thousands  of  barrels  of  flour. 
Here,  too,  the  courts  are  divided  as  to  whether  she  should  have 
relief.  It  being  well  settled  and  propniy  settled  that  the  recipient 
of  a  letter  commits  a  tort  if  he  publishes  it  without  tlie  consent  of 
the  writer,  there  should  be  little  difficulty  in  preventing  the  greater 
inva^on  of  privacy  in  using  the  portrait  of  a  modest  girl  as  an  adver- 
tising medium.  Suppose,  again,  that  the  owner  of  land  sinks  a 
well,  not  in  order  to  get  water  for  himself,  but  solely  for  the  purpose 
of  draining  his  neighbor's  spring,  or  that  he  erects  an  abnormally 
high  fence  on  his  own  land,  but  near  the  boundary,  not  for  any  ad- 
vantage of  his  own,  but  merely  to  darken  his  neighbor's  windows  or 
to  obstruct  his  view.  Is  the  landowner  responsible  to  his  ndghbor 
for  the  damage  arising  from  such  malevolent  conduct?  In  thirteen 
of  our  States  he  must  make  compensation  for  malevolently  drain- 
ing the  neighbor's  spiii^.  In  two  other  States  the  opposite  has  been 
decided.  In  four  States  one  who  erects  a  spite  fenc^  must  pay  for 
the  damage  to  the  neighbor.  In  six  others  he  incurs  no  liability.  - 
Six  States  have  passed  special  statutes  giving  an  action  for  building 
such  a  fence.  In  Germany  and  France  and  in  other  continental 
countries  an  action  is  allowed  against  the  landowner  in  both  cases. 

The  principle  I  have  suggested  would  allow  relief  in  all  of  these 
cases,  and  its  adoption  by  the  courts  is  fairly^  justified  by  the  rules 
of  equity  and  the  Statute  of  Edward  I.  This  principle  is  very 
neatiy  expressed  in  the  new  German  Code:  "Any  act  done  wil- 
fully, by  means  of  which  damage  is  done  to  another  in  a  manner 
contra  bonos  mores  is  an  unlawful  act." 

To  put  quite  a  different  case,  should  statutes  be  passed  giving 
compensation  by  the  State  to  an  innocent  man  for  an  unmerited 
conviction  and  punishm^t?  The  State,  it  is  true,  has  merely  done 
its  duty  in  carrying  through  the  prosecuticHi.  But  the  prosecution 
was  made  for  the  benefit  of  the  annmunity,  and  is  it  not  just  that 
the  community  rather  than  an  innocent  member  of  it  should  pay 

>  36  Am.  L.  Reg.  md  Rev.  aa;;  Wellner  »,  Eckstdn,  117  N.  W.  830,  105  Minn. 
444  (two  Judge*  dUseuUng).    In  New  York  the  rule  is  the  other  my. 
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for  its  mistakes?  By  recent  l^islatioii  Germany  has  provided  onn- 
pensation  for  the  innocent  sufferer  in  such  cases. 

In  these  cases  in  which  it  is  suggested  that  the  person  damaged 
ought  to  recover  compensation,  the  damage  was  caused  by  the  wil- 
ful act  of  the  party  to  be  charged.  It  remains  to  consider  whether 
the  law  should  ever  go  so  far  as  to  give  compensation  or  to  inflict 
punishment  for  damage  which  would  not  have  happened  but  for  the 
wilful  inaction  of  another.  I  exclude  cases  in  which,  by  reason  of 
some  relations  between  the  parties  like  that  of  father  and  child,  nurse 
and  invalid,  master  and  servant  and  others,  there  is  a  recognized 
legal  duty  to  act.  In  the  case  suiqxjsed  the  only  relation  between 
the  parties  is  that  both  are  human  beings.  As  I  am  walking  over 
a  bridge  a  man  falls  into  the  water.  He  cannot  swim  and  calls  for 
help.  I  am  strong  and  a  good  swimmer,  or,  if  you  please,  there  is 
a  T(^  on  the  bridge,  and  I  might  easily  throw  him  an  end  and  pull 
him  ashore.  I  neither  jump  in  nor  throw  him  the  rope,  but  see  him 
drown.  Or,  again,  I  see  a  child  on  the  railroad  track  too  young  to 
ai^redate  the  danger  of  the  approaching  train.  I  might  easily 
save  the  child,  but  do  nothing,  and  the  child,  thoiigh  it  lives,  loses 
both  legs.  Am  I  guilty  of  a  crime,  and  must  I  make  compensation 
to  the  widow  and  children  of  the  man  drowned  and  to  the  wounded 
child?  Macaulay,  in  cranmenting  upon  his  Indian  Criminal  Code, 
puts  the  case  of  a  surgeon  refusing  to  go  from  Calcutta  to  Meenit 
to  perform  an  operation,  although  it  should  be  absolutely  certain 
that  this  sui^eon  was  the  only  person  in  India  who  could  perform 
it,  and  that,  if  it  were  not  performed,  the  person  who  required  it 
would  die. 

We  may  suj^wse  ^ain  that  the  situation  of  imminent  danger  of 
death  was  created  by  the  act,  but  the  innocent  act,  of  ^the  person 
who  refuses  to  prevent  the  death.  The  man,  for  example,  whose 
eye  was  penetrated  by  the  glancing  shot  of  the  careful  pheasant 
himter,  stunned  by  the  shot,  fell  face  downward  into  a  shallow  pool 
by  which  he  was  standing.  Hie  hunter  mi^t  easily  save  him,  but 
lets  him  drown. 

In  the  first  three  illustrations,  however  revolting  the  conduct  of 
the  man  who  declined  to  interfere,  he  was  in  no  way  responsible  for 
the  perilous  situatioD,  he  did  not  increase  the  peril,  he  took  away 
nothing  from  the  person  in  jeopardy,  he  simply  failed  to  confer  a 
benefit  upon  a  stranger.  As  the  law  stands  to-day  there  woidd  be  no 
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legal  liability,  either  civilly  or  critmnally,  in  any  of  these  cases. 
The  law  does  not  compel  active  benevolence  between  man  and 
man.  It  is  left  to  one's  consdence  whether  he  shall  be  the  good 
Samaritan  or  not. 

But  ought  the  law  to  remain  in  this  condition?  Of  course  any 
statutory  duty  to  be  benevolent  would  have  to  be  exceptional. 
The  practical  difficulty  in  such  legislation  would  be  in  drawing  the 
line.  But  that  difficulty  has  continually  to  be  faced  in  the  law. 
We  should  all  be  better  satisfied  if  the  man  who  refuses  to  throw  a 
rope  to  a  drowning  man  or  to  sav^  a  helpless  child  on  the  railroad 
tiack  could  be  punished  and  be  made  to  cconpensate  the  widow 
of  the  man  drowned  and  the  wounded  cMld.  We  should  not  think 
it  advisable  to  penaUze  the  sui^^n  who  refused  to  make  the  journey. 
These  illustrations  suggest  a  possible  working  rule.  One  who 
fails  to  interfere  to  save  another  from  impending  death  or  great, 
bodily  harm,  when  he  might  do  so  with  little  or  no  inconvenience 
to  himself,  and  the  death  or  great  bodily  harm  follows  as  a  conse- 
quence of  his  inaction,  shall  be  punished  criminally  and  shall  make 
compensation  to  the  party  injured  or  to  his  widow  and  children  in 
case  of  death.  The  case  of  the  drowning  of  the  man  shot  by  the 
himter  differs  frcnn  the  others  in  that  the  hunter,  although  he  acted 
innocently,  did  bring  about  the  dangerous  situation.  Here,  too, 
the  lawyer  who  should  try  to  charge  the  hunter  would  lead  a  for- 
lorn hope.  But  it  seems  to  me  that  he  could  make  out  a  strong 
case  E^ainst  the  himter  on  common  law  grounds.  By  the  early  law, 
as  we  have  seen,  he  would  have  been  liable  simply  because  he  shot 
the  other.  In  modem  times  the  courts  have  admitted  as  an  affirma- 
tive defense  the  fact  that  he  was  not  negligent.  May  not  the  same 
courts  refqse  to  allow  the  defense,-  if  the  defendant  did  not  use 
ruisonable  means  to  prevent  a  calamity  after  creating  the  threat- 
ening situation?  Be  that  as  it  may,  it  is  hard  to  see  why  such  a  rule 
should  not  be  declared  by  statute,  if  not  by  the  courts. 

It  is  obvious  that  the  spirit  of  reform  which  during  the  last  six 
hundred  years  has  been  brii^ing  our  sjrstem  of  law  more  and  more 
into  harmony  with  moral  principles  has  not  yet  achieved  its  per- 
fect wotk.  It  is  worth  while  to  realize  the  great  ethical  advance  of 
the  English  law  in  the  past,  if  only  as  an  encouragement  to  effort 
for  future  improvement.  In  this  woik  of  the  future  there  is  an  ad- 
mirable field  for  the  law  professor.    The  professor  has,  while  the 
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judge  and  the  pnclStJDg  bwyer  bare  not,  tlie  tnne  for  systanatk 
Aiwi  ccKBprAaisve  stody  »iwl  for  beocMning  ftwH^iar  with  *fc^  decis- 
icms  and  legislation  <rf  other  OHmtzies.  This  systematic  study  and 
the  knowledge  of  what  is  gaiog  oa  in  other  coantiies  are  indi^ien- 
sable  if  we  would  make  oar  system  <rf  law  the  best  possible  instru- 
ment erf  jostice.  Tbe  trainiog  erf  students  most  ahniys  be  the  diief 
object  <rf  the  bw  school,  but  thb  woA.  sboold  be  siqifdemcntcd  hf 
«iSi  oontributioos  of  tlieir  pnluBoa  to  the  iii4wo>vaiieDt  ti  the 
law. 
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UNDISCLOSED  PRINCIPAL  —  HIS  RIGHTS  AND 
LIABILITIES.' 

The  doctrine  that  an  undisclosed  principal  may  sue  and  be  sued 
upon  contracts  made  by  his  agent,  as  ostensible  principal,  with 
third  parties,  is  so  fiinnly  established  in  the  law  of  England  and  of 
this  country,  that  it  would  be  quixotic  to  attack  it  in  the  courts. 
Nevertheless,  whenever  an  established  doctrine  ignores,  as  this 
doctrine  of  the  undisclosed  principal  ignores,  fimdamental  legal 
principles,  it  is  highly  important  that  it  should  be  recognized  as  an 
an<nnaly,  to  be  reckoned  with  of  course,  but  not  to  be  made  the  basis 
of  analogical  reasoning.  Unfortunately,  a  majority  of  the  judges 
and  of  the  writers  upon  Agency  and  Contracts  state  the  rule  as  to 
the  right  and  liability  of  the  undisclosed  principal  without  any  dis- 
cussion of  its  soundness.  Lobd  Caiens,*  indeed,  and  Sir  William 
Anson '  accept  its  soundness  as  self-evident. 

On  the  other  hand,  Lobd  Davey,*  Losd  Lindley  '  and  Suith, 
L.  J.,'  in  their  judgments  have  treated  the  rule  as  an  anmnaly,  and 
Mr.  Tlflfany,'  Mr.  Hufifcut,*  Mr.  Lewis  '  and  Sir  Frederick  Pollock 
have  expressed  a  similar  opinion  in  their  writings.  The  latter  con- 
demns it  in  these  strong  terms:  "The  plain  truth  ought  never  to  be 
forgotten  that  the  whole  law  as  to  the  rights  and  liabilities  of  an  un- 
disclosed principal  is  inconsistent  with  the  elementary  doctrines 
of  the  law  of  a>ntract.  The  right  of  one  person  to  sue  another  on  a 
contract  not  really  made  with  the  person  suing  is  unknown  to  every 
legal  system  except  that  of  England  and  America."  " 

This  language,  it  is  submitted,  is  not  at  all  too  strong.    Let  us 

■  Reprinted  by  pennisaoa  from  the  Vale  Law  Journal  for  Uay,  1909. 

*  Kendall  *.  Hamilton,  4  A[^.  Cos.  504,  514. 

*  Anson,  Coat,  2d  ed.,  u6. 

*  Kdghley  *.  Durant  (1901),  A.  C.  140,  956.  * 

*  Kdghley  v.  Durant  (1901),  A.  C.  M^i  >&'■ 

*  Dunnt  P.  Roberts  (i<)Oi),  i  Q.  B.  619,  635.  See  also  Lord  Blacebitsn'b  woidt 
En  Armstrong  s.  Stokes,  L.  R.  7  Q.  B.  598, 604. 

'  Hffany,  Agency,  131-133.  *  Huficut,  Agen^,  166. 

>  9  Columbia  Law  Review,  ri6,  r30. 
"  3  L.  Q.  Review,  359.    See  also  14  L.  Q,  Review,  5. 
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analyze  the  ccmincm  case  of  a  sale  on  credit  of  sjkedfied  goods  by 
A.  to  B.,  who,  without  A.'s  knowledge,  is  buying  for  the  benefit  of 
C.  The  title  to  the  goods  sold  must  pass  from  A.  to  B.,  because 
that  was  the  declared  intention  of  both  parties.  The  actual  trans- 
action is,  therefore,  a  sale  by  A.  to  B.  But  this  sale  by  A.  to  B. 
excludes  the  possibility  of  the  sale  of  the  same  goods  by  A.  to  C 
In  other  words,  A.  could  prove  a  count  for  goods  sold  to  B.  in  an 
action  against  B.,  but  could  not  prove  a  count  for  goods  sold  to  C. 
in  an  action  against  C.  The  rule,  therefore,  which  permits  A.  to 
chaige  either  B.  or  C.  at  his  <^tion,  permits  a  plaintiff  to  recover 
on  his  allegation  regardless  of  his  evidence. 

But  although  B.,  and  not  C,  acquires  the  legal  title  from  A.,  B. 
holds  that  title  from  the  outset  for  the  benefit  of  C.  The  truth 
of  the  matter  is,  therefore,  that  B.,  in  buying  for  an  undisclosed 
principal,  is  not  acting  as  an  attorney  or  representative  of  his 
employer,  but  as  his  trustee.  If  we  sui^x>se  the  subject  of  the 
purchase  to  be  land,  this  statement  may  be  more  convindng. 
When  A.  conveys  the  land  to  B.,  no  one  will  say  that  the  title 
passes  to  C.  But  B.,  who  gets  the  title,  does  not  hold  it  for  him- 
self, but  as  trustee  for  C.  To  say  that  A.  may  dia^  C.  upon  B.*s 
contract  of  purchase,  is  to  maintain  what  no  one  would  maintain, 
that  a  cestui  que  trust  may  be  sued,  and  at  law,  upon  contracts 
between  the  trustee  and  third  persons. 

The  rule  which  permits  the  undisclosed  principal  to  sue  the 
third  person,  who  has  contracted  with  the  agent,  in  ignorance  of 
the  agency,  is  no  more  defensible  than  that  which  sanctions  a  direct 
action  by  the  third  person  against  the  undisclosed  principal. 

Suppose,  for  example,  mutual  promises  by  A.  to  sell  and  convey 
and  by  B.  to  buy  a  tract  of  land,  B.  acting  for  the  benefit  of  C, 
but  A.  having  no  knowledge  of  this  fact.  A.  certainly  becinues 
bound  to  B.    This  is  the  necessary  result  of  their  declared  inten- 

I  Jht  impoesiblljty  of  the  tale  of  tlw  kudc  goods  at  the  nune  moment  both  ttt  the 
■gent  tad  to  hia  piindp&l,  is  illustnted  by  Hinion  r.  Boridge,  Mooie,  701,  pi.  975, 
dedded  in  1595,  when  tn  action  of  anunyisit  wu  not  allowed,  U  the  Ucts  would  aup- 
paxt  a  count  in  debt.  Id  this  case,  C,  in  conadoation  of  the  sale  of  loo  lambs  by  A. 
to  B.,  the  factor  of  C,  at  a  price  to  be  agieed  upon  by  A.  and  B.,  pnMnised  to  pay  A.  the 
nidptice.  ToanactitmofassumptatonthlipnxnigeC.  objected  that  the  action  should 
have  been  b  debt,  as  the  sale  was  to  him.  "But  all  the  judges  cmtira,  for  the  words  are 
that  he  should  idl  to  B.  to  the  use  cd  C,  so  the  sale  was  to  B.,  and  the  use  is  only  a 
confidence,  whkh  doca  not  give  a  title  (property)  at  law,  so  that  debt  lies  not  agahut 
C,  but  assumpsit." 
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tions.  It  is  equally  clear  that  neither  intended  that  A.  should 
assume  more  than  one  obligation.  It  follows,  thereforej  that 
there  can  be  no  direct  obligation  of  A.  to  C.  Indirectly,  indeed, 
C.  may  reap  the  fruits  of  this  contract,  for  B.  having  acquired  A.'s 
obligation  for  the  benefit  of  C.  holds  it,  frtan  the  moment  of  its 
acquisition,  as  a  trust-r«.  Here  again  B.  is  acting  not  as  the 
attorney,  or  representative,  but  as  the  trustee  of  C. 

Logically,  then,  there  is  no  direct  relation  between  the  undis- 
closed principal  and  the  third  person  with  whom  the  agent  con- 
tracts. Only  with  the  agent  does  the  third  person  stand  in  the 
relation  of  obligor  and  obligee.  Only  the  agent  should  sue,  or  be 
sued  by,  the  third  person.  Hie  soundness  of  these  logical  conclu- 
sions, and  the  unsoundness  of  the  English  and  American  doctrine 
to  the  contrary,  find  confirmation  in  the  law  of  other  coimtries. 
By  the  Gennan  law,  the  undisclosed  principal  cannot  maintain  an 
action  against  the  third  person  with  whom  his  agent  has  con- 
tracted unless  the  agent  has  assigned  the  claim  to  the  principal;' 
and  on  the  other  hand,  no  action  can  be  maintained  by  the  third 
person  against  the  imdisclosed  principal.'  The  French  law  is  to 
the  same  effect,*  as  is  the  law  of  Spain  *  and  other  European 
a>untrie3.  * 

Even  in  England  and  America  the  anomalous  rule  by  which 
one  may  sue  or  be  sued  upon  a  contract  to  which  he  is  not  a  party, 
is  of  limited  scope.  No  action  may  be  brought,  in  those  countries, 
by  or  against  an  undisclosed  principal  upon  a  contract  under  seal, 
upon  a  bill  of  exchange  or  promissory  note,  nor  for  dividends  or 
assessments  due  to  or  from  a  shareholder  of  a  corporation; '  nor 
even  upon  a  simple  contract  when  the  agent,  acting  for  several 

'  I  EntBchddungen  d.  RdchvGaichts,  No.  116;  Staub,  CtHnmcDUr  c  H&Qdds- 
gneUbuch,  1739. 

>  a  Entschddungeii  des  Rddis-GerichU,  No.  431  t6  Bntachridungen  des  R.  O. 
H.  G.,  No.  14- 

■  "Les  tJcn  oe  comuiment,  ou  soot  eatata  ae  coniuJtre  que  le  prttenom:  c'est 
lul  qui  est  leur  cctender,  lul  qui  est  kur  ditHteur,  ltd  qui  est  [HopriftBire  dcs  bieni  mis 
sous  SOD  Dom.  Qi  ont  done  le  drint  de  le  pounuivre  et  Us  peuveut  ttre  poursuivia 
par  lui;  et,  d'autie  part,  ik  ne  peuveut  poumiivie  que  lul  ou  n'ttie  poursuivis  que  par 
lui."  a  Pkniol,  Dnut  Qvil,  Sect.  3171.  See  also  31  Baudry-LKsntiDerie,  Ordt 
Qvil,  Sect.  897. 

*  Hitditd  •.  Mupons,  8  Aj^.  Cu.  874.  S87. 

'  Foi  the  Isw  of  Lower  Cuud&  aee  V.  Hudon  Co.  *.  Consda  Co.,  13  Cw.  S.  C.  R. 
401. 

*  See  BOnton  v.  Benidge,  suminarixed,  tvpra,  454,  n.  i. 
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undisclosed  principals,  instead  of  making  separate  <x>iitracts  in 
behalf  of  each,  makes  a  single  lump  contract  in  behalf  of  all.*  More- 
over, this  anomalous  doctrine  is  a  modem  notion.  There  is  no  trace 
of  it  in  the  days  when  the  action  of  debt  was  the  normal  remedy 
upon  simfJe  contracts.  The  agent  of  the  undisclosed  principal 
received  the  quid  pro  quo  from  the  third  person;  he,  therefore,  and 
he  only  could  be  the  debtor.*  The  first  judicial  sanction  of  the  doc- 
trine is  by  Lee,  C.  J.,  as  late  as  1 743,  in  the  nisi  prius  case  of  Schrim- 
shire  v.  Alderton.*  This  case  is  instructive  by  reason  of  the  reluc- 
tance of  the  jury  to  accept  the  direction  of  the  judge.  The  action  was 
brought  by  the  undisclosed  principal  for  the  price  of  goods  sold  hy 
his  factor.  The  buyer  paid  the  factor,  although  the  latter  had  failed 
and  the  principal  had  sent  him  notice  not  to  do  so.  The  judge 
"directed  the  jury  in  favor  of  the  plaintiff.  They  went  out  and 
found  for  the  defendant;  were  sent  out  a  second,  and  a  third  time 
to  reconsider  it,  and  still  adhered  to  their  verdict;  and  being  asked 
man  by  man,  they  sq)arately  declared  they  found  for  the  defend- 
ant." Upon  this  a  new  trial  was  granted.  "And  at  the  sittings 
after  this  term,  it  came  again  before  a  special  jury;  when  the 
Chief  Justice  declared  that  a  factor's  sale  does  by  the  general 
rule  of  law  create  a  contract  between  the  owner  and  the  buyer. 
But  notwithstanding  this,  the  jury  found  for  the  defendant;  and 
being  asked  their  reasons,  declared  that  they  thought  from  the 
circumstanras  no  credit  was  given  as  between  the  owner  and  the 
buyer,  and  that  the  latter  was  answerable  to  the  factor  only,  and 
he  only  to  the  owner."  This  case  recalls  the  earlier  struggle  of 
Lord  tfolt  with  the  merchants  as  to  the  negotiability  of  promis- 
sory notes.  In  the  later  case  as  in  the  earlier  one,  the  business 
men,  although  overridden  by  a  masterful  judge,  were  in  the  r^t. 
Alderton,  the  buyer,  was  the  debtor  of  the  factor,  the  latter  hold- 
ing his  claim  as  trustee  for  the  principal.  The  debtor  was  justified 
in  paying  the  factor  unless  he  had  reason  to  suppose  that  the  latter 
would  use  the  money  for  his  own  purposes,  and  even  in  such  a  case 
his  paymoit  would  make  him  liable  to  the  principal,  not  at  law,  but 
only  in  equity  for  confederating  with  a  delinquent  trustee.  The 
right  to  charge  the  undisclosed  principal  as  a  defendant  was  estab- 
li^ed  in  the  last  quarter  of  the  eighteenth  century. 

*  Rooaevelt  *.  Doherty,  iig  Hbm.  301. 

*  See  ]fflasim  1.  Beiridge,  Mmimuind,  supn,  454, 11.1.  'a  Stn.  1181. 
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Why,  it  may  be  asked,  did  the  English  and  American  courts  sanc- 
tion a  doctrine,  logically  indefensible,  and  not  recognized  in  other 
(X>untries?  No  better  answer  has  been  found  in  the  books  than  this 
statement  of  Lord  Lindley:  "The  explanation  of  the  doctrine 
that  an  undisclosed  principal  can  sue  and  be  sued  on  a  contract 
made  in  the  name  of  another  person  with  his  authority  is,  that 
the  contract  isin  truth,  although  not  in  form,  that  of  the  undisclosed 
principal  himself.  Both  the  principal  and  the  authority  exist  when 
the  contract  is  made;  and  the  person  who  makes  it  for  him  is  only 
the  instrument  by  which  the  principal  acts.  In  allowing  him  to  sue 
and  be  sued  upon  it,  effect  is  given,  so  far  as  he  is  concerned,  to  what 
is  true  in  fact,  although  that  truth  may  not  be  known  to  the  other 
party. 

"At  the  same  time,  as  a  contract  is  constituted  by  the  concur- 
rence of  two  or  mote  persons  and  by  their  agreemmt  to  the  same 
terms,  there  is  an  anomaly  in  holding  one  pnson  bound  to  another 
of  whom  he  knows  nothing,  and  with  whom  he  did  not,  in  fact, 
intend  to  contract.  But  middlemen,  through  whom  contracts  are 
made,  are  common  and  useful  in  business,  and  in  the  great  mass 
of  contracts  it  is  a  matter  of  indifference  to  either  party  whether 
there  is  an  undisclosed  principal  or  not.  If  he  exists  it  is,  to  say 
the  least,  extremely  a>nvenient  that  he  should  be  able  to  sue  and 
be  sued  as  a  principal,  and  he  is  <mly  allowed  to  do  so  upon  tenns 
which  exclude  injustice." ' 

Lord  Lindley  makes  it  clear  that  the  English  doctrine  was  the 
outcome  of  the  feeling  that  it  was  just  that  the  undisclosed  prin- 
dpal  should  have  the  bmefits  and  the  burdens  of  the  contract 
made  in  his  behalf.  But  althoi^h  he  sees  the  anomalous  char- 
acter of  the  doctrine,  it  seems  not  to  have  occurred  to  him  or  to 
the  judges  who  introduced  it,  that  a  more  perfect  justice  might 
have  been  worked  out  without  any  sacrifice  of  the  elementary 
principles  of  the  law  of  contract.  The  failure  to  see  how  the  de- 
sired  justice  could  be  brought  about  in  any  other  way  is  the  true 
explanation,  it  is  believed,  of  the  rule  permitting  the  undisclosed 
principal  to  sue  and  be  sued  upon  contracts  made  by  his  agent. 

Let  us  see  what  measure  of  justice  might  have  been  attained, 
if  acticms  by  and  agunst  the  undisclosed  principal  had  not  been 
allowed.  Obviously  there  would  have  been  the  same  relatioQ  be- 
1  Kd^Hty  t.  Dvnat  (1901),  A.  C  340,  36i. 
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tveen  tlie  third  person  and  the  agent  in  the  esse  of  simple  con- 
tracts, which  now  exists  in  the  case  of  contracts  under  seal  and 
of  bills  of  exchange  and  promissory  notes.  As  to  claims  against 
the  thirdperson,  the  agent  and  the  agent  only  would  be  the  obligee; 
as  to  daims  in  favor  of  the  third  person,  the  agmt  and  the  agent 
only  would  be  the  obligor. 

To  take  up  first  claims  m  favor  of  the  agent  The  agent  holds 
the  l^al  title  to  the  claim  against  the  third  person  as  he  would 
hold  the  title  to  a  covenant  or  note.  But  as  he  acquired  it  for  the 
benefit  of  the  undisclosed  principal,  he  is  trustee  of  it  for  the  latter. 
The  undisclosed  principal  as  cestui  que  inut  would  realize  indi- 
rectly throu^  the  trustee  all  that  under  the  actual  law  he  now 
obtains  from  him  by  a  direct  action  against  him.  The  third  perstm 
would  have  the  same  defenses  against  the  trustee  suing  for  the 
principal,  his  cestui  que  trust,  which  he  now  has  i^ainst  the  ptin< 
dpal  suing  in  his  own  name.  The  only  difference  would  be  thb, 
that  his  defenses  to  an  acti<»i  by  the  agent  suing  as  trustee  would 
be  l^al  defenses,  whoeas  his  defenses  to  an  action  by  the  prin- 
ctpal  in  his  own  name  are,  strictly  ^leaking,  equitable  defenses 
based  upon  estoppel.  If  the  agent  should  become  bankrupt  before 
collecting  the  claim  against  the  third  person,  the  claim  being  held 
by  him  as  trustee  would  not  pass  to  his  assignee  in  bankruptcy, 
but  would  continue  to  be  held  by  him  in  trust  for  the  print^wl, 
and  if  the  claim  should  be  paid  to  the  assignee  in  bankruptcy,  the 
latter  would  have  to  account  for  it  in  full  to  the  prindpaL  One 
case  may  be  put  in  which  the  existing  anomalous  doctrine  and  the 
trust  theory  here  su^xested  would  latd  to  oi^>osite  results.  Sup- 
pose  A.  has  contracted  to  sell  a  tract  of  land  to  B.,  who  was  acting 
for  C,  an  undisclosed  principal,  and  that  B.,  in  violation  of  his 
duty  to  C,  has  sokl  his  claim  against  A.  to  P.,  a  purchaser  for 
value  without  notice  of  C.'s  interest  therein.  Under  the  rule  wiiich 
gives  C.  a  direct  ri^t  against  A.,  P.  must  give  way  to  the  prior 
claim  of  C.  But  if  C.  is  only  cestui  que  trust  of  the  daxm  held  by  B. 
against  A.,  P.  wiU  prevail  over  C.  in  the  numerous  jurisdictions  in 
this  cotmtry  in  which  the  bo?ia  fide  purchaser  of  a  chose  in  action 
takes  it  free  and  dear  of  equities  in  favor  of  persons  otlier  than  the 
obligor.  The  preference  of  the  bona  fide  purchaser  over  the  undis- 
closed principal,  it  is  submitted,  is  more  satisfactory  than  the 
oi^>osite  result. 
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But  the  real  difficulty  is  not  id  giving  the  undisclosed  principal 
the  benefit  of  the  third  person's  contract  vith  the  agent,  but  in 
tmposii^  upon  the  principal  the  burden  of  the  agent's  contract 
vith  the  third  person.  If  we  accept  the  sound  view  that  the  agent 
alone  can  be  charged  directly  upon  the  contract  with  the  third  per- 
son, is  it  true,  as  the  courts  seem  to  have  assumed,  that  there  is  no 
way  by  which  the  third  person  may  indirectly  hold  the  undisclosed 
princ^>al  responsible  for  the  fulfillment  of  the  agent's  contract? 
No,  the  assumption  of  the  judges  is  not  well-founded.  There  is  a 
mode  of  legal  procedure,  which,  without  any  departure  fnnn  legal 
principles,  would  ^ve  the  third  person  whenever  he  needs  and,  in 
justice,  is  entitled  to  it,  the  power  to  compel  the  undisclosed  prin- 
cipal to  make  good  the  contract  of  his  agent.  The  relation  of  princi- 
pal and  agent  carries  with  it  without  any  eq>ress  agreement,  the 
obligation  an  the  part  of  the  principal  not  only  to  repay  the  agent  for 
all  legitimate  disbursements,  but  also  to  save  him  harmless  from  all 
authorized  undertakings  made  by  him  as  agent.  In  other  words^ 
the  prindpal  is  subject  to  two  distinct  duties,  the  duty  of  reim- 
bursement and  the  duty  of  exoneration.^  Accordingly,  if  the  agent 
has  entered  into  a  contract  with  a  third  person  for  the  purchase  of 
the  latter's  land  for  $10,000,  although  the  s^iait,  and  the  agent  only, 
is  chargeable  on  the  promise  to  the  seller  to  pay  the  purchase  money, 
the  undisclosed  principal  is  also  liable  on  his  separate  promise  to 
the  agent  to  pay,  or  to  provide  the  funds  with  which  the  agent  may 
pay,  the  seller.  This  right  of  the  agent  to  exoneration  by  the  prin- 
cipal is  a  thing  of  value,  is  property,  a  part  of  his  assets.  Itisjthere- 
fore,  like  other  property  subject  to  execution  at  the  suit  of  the  third 
person  who  sold  the  land  to  the  ^ent  of  the  undisclosed  principal. 
Choses  in  action,  it  is  true,  were  not  subject  to  common  law  execu- 
tion until  made  so  by  onnpaTatively  modem  l^islation.  But  be- 
fore such  legislation  they  were  accessible  to  creditors  by  equitable 
execution.'  Even  since  such  legislation,  the  right  of  exoneration 
can  be  reached  only  by  equitable  execution.  For  there  is  one  impor- 
tant difference  between  a  debtor's  right  of  exoneration  and  his  other 

>  "  Le  numUnt  dcAl  indenmlser  entiirement  le  mandataire  de  la  section  de  I'afiaire, 
dont  n  a  bien  voulu  se  charger.  Cette  indeamitj  ne  coiwste  pas  seolement  i  rembouner 
le  raandataire  des  d£boim£i  qu'II  a  fails;  9  faut  pour  que  rindemniU  Knt  entitle 
qu'il  vAt  d£charg£  dca  obligatimu  qu'il  a  coatncUea  pour  Vtafcatiaa  da  mandat." 
Pothier,  Mandat,  f  So. 

*  Bayard  v.  Hofnuu,  4  Jotm.  Ch.  450;  Diake  «.  Rice,  130  Ubm.  41a 
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cboses  in  action.  Id  general,  when  the  claim  upon  a  chose  in  action 
is  satisfied,  it  is  the  obligee  who  receives  the  fruits  of  the  claim,  and 
when  a  debtor's  chose  in  action  against  another  is  sold  under  exe< 
cutioQ,  the  execution  purchaser  receives  these  fruits,  as  successor 
to  the  execution  debtor.  But  when  a  claim  for  exoneration  is  satis- 
fied, the  performance  is  not  to  the  obligee  but  to  a  third  person,  the 
obUgee  profiting  not  by  a  positive  addition  to  his  resources,  but  by 
the  extinguishment  of  a  liability  to  the  third  person.  This  right  is 
not  the  subject  of  a  conunon  law  execution.  By  its  nature  it  is  not 
marketable,  for  the  buyer  would  get  nothing  of  value  to  him  by  its 
purchase.  Such  a  li^t  can  be  realized  only  by  q>ecific  performance, 
and  it  is  well  settled  that  equity  will  compel  specific  performance  of 
the  obligation  to  exonerate.'  Furthermore,  it  would  be  idle  for  the 
ordinary  creditors  of  the  one  entitled  to  be  exonerated  from  his  lia- 
bility to  the  third  person  to  seek,  by  an  equitable  execution,  to  com- 
pel their  debtor  to  realize  this  right  of  specific  performance.  The 
performance  would  not  inure  to  thdr  boiefit,  but  to  the  advant^e 
of  the  third  person.  But  this  third  person,  tmlike  the  other  creditors, 
is  vitally  interested  in  the  exercise  by  his  debtor  of  the  latter's  ri^t 
of  exoneration.  He,  therefore,  is  clearly  entitled  to  maintain  a  InD 
for  equitable  execution  to  compel  the  debtor  to  realize  his  asset,  that 
is,  his  right  of  exoneration. 

The  reasoning  just  suggested  has  been  applied  in  giving  a  remedy 
against  the  trust  estate  to  one  who  has  furnished  supplies  to  the 
trustee  for  the  benefit  of  the  estate.  It  goes  without  saying  that 
the  trustee  alone  is  liable  on  the  contract  with  the  third  person. 
But  the  trustee  has  the  right  to  apply  the  trust  property  in  exon^ 
eration  of  liabilities  reasonably  incurred  by  him  in  the  administra- 
tion of  the  trust.  If  he  is  unwilling  to  exercise  this  right,  the  cred- 
itor may  treat  the  right  as  an  asset  of  the  trustee  and,  by  a  bill  for 
equitable  execution,  compel  the  trustee  to  apply  the  trust  property  in 
payment  of  the  liability.*  But  the  trustee  has  not  only  the  right  to 
aonerate  himself  out  of  the  trust  property;  he  has  also  a  right 
to  be  exonerated  by  the  cestui  que  b'usl  out  of  the  general  assets  of 
the  latter :  *  that  is  to  say,  the  duty  of  the  cestui  que  trust  to  ezoner-  ■ 
ate  the  trustee  is  just  like  the  duty  of  the  principal  to  exonerate  the 

■  I  Amea,  Cases  In  Eq.  Juriid.,  64,  a.  t. 

*  Ames,  Cases  on  Trusts,  id  cd.,  493,  n.  i. 

*  HardooD  •.  Bdilios,  (1901)  A.  C  iiS. 
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agrat.  It  seems  clear  that  the  romts  which  allow  the  creditor  of 
the  trustee  to  reach  and  apply  the  trustee's  right  of  exoneration 
out  of  the  trust  pr<:q)erty,  could  not  consistently  refuse  to  allow 
him  to  reach  and  f^ply  the  trustee's  ri^t  of  exoneration  out  of  the 
general  substance  of  the  cestui  que  trust.  Claveiing  r.  Westley '  is 
a  case  in  point. 

The  right  of  equitable  execution  upon  a  debtor's  right  of  exon- 
eration is  illustrated  by  another  class  of  cases.  If  C.  promises  B.  to 
pay  B.'s  debt  to  A.,  C.'s  undertaking  is  similar  to  the  obligation  of 
the  principal  to  exonerate  the  agent.  If  C's  promise  is  under  seal, 
A.  is  generally  not  allowed  to  sue  C.  at  law  even  in  jurisdictions 
which  allow  such  an  action  upon  a  promise  not  imder  seal.  But 
A.  is  allowed,  nevertheless,  to  treat  C.'s  promise  to  pay  B.'s  debt  as 
an  asset  of  B.'s,  and  to  enforce  B.'s  right  of  exoneration  through  a 
decree  for  its  specific  performance.' 

It  is  evident  from  these  illustrations,  that,  if  the  courts  had 
seen  their  way  to  chaige  the  undisclosed  piinc^)al  upon  the  theory 
of  equitable  execution  against  the  agent's  right  of  exoneration, 
they  would  not  have  been  invoking  a  novel  and  untried  equitable 
principle.  It  is  now  too  late,  of  course,  to  f^ly  this  theory  to 
simple  contracts  made  by  the  agent  of  an  undisclosed  princ^>al. 
But  there  seems  to  be  no  good  reason  why  it  should  not  be  ap< 
plied  in  cases  where  the  agent  contracts  under  seal  or  by  bill  or 
note,  or  as  a  shareholder  of  a  corporation,  or  by  one  simple  con- 
tract in  behalf  of  several  independent  principals.* 

It  should  be  observed,  however,  that  the  woi^ing  out  of  the 
right  against  the  imdisdosed  principal  through  the  agent's  right 
of  exoneration,  will  not  always  lead  to  the  same  practical  results 
in  the  case  of  contracts  under  seal,  that  have  been  reached  by  the 
anomalous  actual  doctrine  governing  simple  contracts. 

If,  for  example,  the  principal  has  paid  the  agent  ia  discharge  of 

1  lliig  case  does  not  itand  for  the  genenl  principle  to  whldli  Lobd  Cxanwdbth 
objected  in  Walter  v.  Northem  Co.,  5  D.  M.  &  G.  619,  646. 

*  Crowell  V.  Baepital,  17  N.  J.  Eq.  650.  See  alao  Wiilistmi'B  Wold's  Pollock  on 
Contracts,  145. 

■  The  prindi^e  of  equitable  execution  upon  the  debtor's  right  of  exonentiiMi  la 
equally  applicable  to  cases  of  disclosed  agency,  in  which  the  agent  only  is  directly 
liable  on  the  contract  with  the  third  peiBon,  as  when  the  contract  is  by  instninwnt 
under  seal,  or  by  a  negotiable  initrument,  or  when.  In  the  case  of  a  simple  contmct,  the 
third  person  and  the  agent  agree  that  the  latter,  and  not  the  i»indpftl,  shall  be  liable 
on  the  contract 
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his  duty  to  him,  that  ends  the  ag^t's  ri^t  to  excmeration  and, 
consequently,  the  third  person's  r^t  to  equitable  execution.  But 
in  England  the  undisclosed  principal  presumably  continues  liable 
notwithstanding  bis  payment  to  the  principal  unless  the  conduct 
of  the  third  person  led  him  to  suppose  that  such  payment  would 
terminate  his  liability.' 

The  right  of  exon^atios  might  also  be  neutralized  by  the  i^ent's 
misconduct  after  contracting  vith  the  third  person.  He  might, 
for  instance,  misappropriate  the  goods  he  had  bou^t  on  credit 
for  the  undisclosed  piiudpal.  In  such  a  case  the  third  person  would 
take  nothing  by  his  bill  for  equitable  execution.'  But  under  the 
eTTKting  anomalous  rule  the  imdisclosed  principal  would  be  liaUe 
on  the  cent's  contract  notwithstanding  the  agent's  misconduct. 

If,  again,  the  agent's  r^t  of  exoneration  never  arose,  there 
could  be,  of  course,  no  equitable  execution  for  the  third  pas(ML 
If,  for  example,  an  agent  for  an  undisclosed  principal  made  a 
contract  in  violation  of  his  instructions,  but  a  contract  which  would 
have  been  within  the  scope  of  his  apparent  authority,  had  the  agmcy 
been  disclosed,  the  third  person  could  obtain  no  relief  against  the 
principal  upon  the  theory  of  equitable  execution.  For  the  agent 
having  disobeyed  his  instructions  would  have  no  ri^t  of  exonera- 
ti<ni  against  the  principal.  But  in  Watteau  v.  Fenwick,'  the  undis- 
closed principal  was  charged  upon  the  agent's  contract  in  just  such 
a  case.* 

In  the  three  Instances  of  simple  contracts  just  considered,  the 
third  person,  under  the  aufanalous  Fjiglish  and  American  rule,  profits 
unjustly  at  the  expense  of  the  undisclosed  principal.  On  the  other 
hand,  under  that  same  rule,  in  at  least  one  case  of  mnple  contract, 
the  third  person  suSers  unjustly  to  the  undeserved  advantage  of 
the  prindpaL  This  is  true  when  the  agent,  acting  for  several  prin- 
dpais,  strangers  to  eadi  other,  instead  of  making  separate  contracts 

>  Heald  «.  Emwtxthy,  lo  Ex.  739;  livine  *.  Wation,  5  Q.  B.  Div.  414,  crftkUng 
the  aUUments  In  Aimstioiig  «.  Stokes,  L.  R,  7  Q.  B.  598.  Flobatdx  tJie  rule  of  Ameriok 
is  the  other  way. 

■  SimJliHy,  a.  credlttv  of  a  trustee  tedung  to  durge  the  tiuit  estates  or  tbe  coo- 
tingcDt  tnat  will  be  defeated  In  whole  or  In  pait  if  tlw  tnwtec  ii  In  arrean  to  the  tnist 
cstkte.   In  r*  Jofamon,  15  Ch.  D.  548;  Amea,  Caaet  on  Truttc,  413,  ai  ed.,  n.  1,  pal.  >. 

■  (1893)  I  Q.  B.  34«- 

*  See  trilidMn*  of  this  caae  In  Bedietr  *.  Aahcr,  sj  OnL  App.  tio,  by  Oder,  J.  A.; 
in  9  L.  Q.  R.  iii,  ij  Sir  Frederick  Ptdloti;  in  Ewart,  Eatoppd,  146;  and  in  37  SoL 
J.  380, 


d  by  Go  Ogle 


UNDISCLOSED  PRINCIPAL  —  RIGHTS  AND  UABIUnES.     4(^3 

in  behalf  of  each,  makes  a  single  htmp  contract  in  behalf  of  all. 
The  principals  cannot  be  sued  jointly  upon  the  contract,  nor  can 
any  one  of  them  be  sued  alone  upon  the  entire  contract.  But  by 
bills  for  equitable  execution  the  third  person  could  reach  and  apply, 
towards  the  satisfaction  of  bis  claim  against  the  agent,  the  latter's 
sq>arate  rights  of  exoneration  against  the  iiMlependent  princq>als 
to  the  extent  of  each  one's  interest  in  the  contract. 

If  the  reasoning  of  this  article  b  sound,  the  anonalous,  but  estab- 
li^ed  English  and  American  rule  is  open  to  these  three  objections. 
First,  it  violates  fundamental  principles  of  contract.  Secondly,  it 
gives  the  thiid  person  no  relief  against  the  principal  upon  the  agent's 
contracts  under  seal,  his  negotiable  contracts,  or  his  liability  as  a 
shareholder,  although,  in  point  of  justice,  relief  is  demanded  as 
much  upon  contracts  in  these  forms  as  upon  simple  contracts. 
Thiidly,  as  a  practical  woiMi^  rule  in  the  case  of  simple  contracts, 
it  frequently  operates  unjustly,  sometimes  putting  unmerited  bu> 
dens  upon  the  principal  and  sometimes  denying  the  third  person 
merited  relief. 

Hie  doctrine  of  equitable  execution  upon  the  agent's  right  of 
exoneration,  <m  the  other  hand,  has  these  three  merits.  It  accords 
frith  legal  principle,  it  aj^lies  unifonnly  to  all  forms  of  contract, 
and  produces  juat  results. 


d  by  Go  Ogle 


JAMES  BRADLEY  THAYER.* 

It  was  my  privil^e  to  be  a  colleague  of  Professor  Thayer  throng 
out  the  twenty-eiglit  years  of  his  law  professorship.  Before  his 
return  to  the  Harvard  Law  School  he  had  declined  the  offer  of  a 
professorship  in  the  English  Dqyartment  of  the  College.  Although 
bis  rare  gift  for  thoughtful,  graceful,  and  effective  writing  could  not 
have  failed  to  make  him  highly  successful  as  a  professor  of  Eng- 
lish, his  decision  not  to  give  up  his  chosen  profession  was  doubtless 
a  wise  one.  Certainly  it  was  a  fortunate  one  for  the  Law  School 
and  for  the  law. 

During  the  early  years  of  his  service  he  lectured  on  a  variety  of 
legal  topics,  but  Evidence  and  Constitutional  Law  were  especially 
congenial  to  him,  and  in  the  end  he  devoted  himself  exclusively  to 
these  two  subjects,  in  each  of  whicb  he  had  prepared  for  the  use  of 
his  classes  an  excellent  collection  of  cases.  Evidence  was  an  ad- 
mirable field  for  his  powers  of  historical  research  and  analytical 
judgment.  He  recognized  that  our  artificial  rules  of  evidence  were 
the  natural  outgrowth  of  trial  by  jury,  and  could  only  be  explained 
by  tradng  carefully  the  develo[Hnent  of  that  institution  in  England. 
The  results  of  his  work  appeared  in  his  "  Prelimmary  Treatise  on  the 
Law  of  Evidence,"  a  worthy  companion  of  the  masterly  "Origin  of 
the  Jury,"  by  the  distinguished  German,  Professor  Brunner.  His 
book  gave  him  an  immediate  reputation  not  only  in  this  country,  but 
in  England,  as  a  legal  historian  and  jurist  of  the  first  rank.  An  emi- 
nent English  lawyer,  in  reviewing  it,  described  it  as  "a  book  which 
goes  to  the  root  of  the  subject  more  thoroughly  than  any  other 
text-book  in  existence." 

Only  a  few  days  before  his  death  Professor  Thayer  talked  with 
me  about  his  plans  for  the  future,  saying  that  he  expected  to  ocaa- 
plete  his  new  book  on  Evidence  in  the  summer  of  1903,  when  he 

'  Prepared  for  the  February  meeting  (rf  the  Colonial  Sodety  of  Massachusetts,  and 
printed  in  the  Harvard  Law  Review  for  April,  190a.  Reprinted  by  peimiiaoD  from  the 
Harvard  Law  Review. 
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meant  to  relinquish  that  subject  and  devote  the  rest  of  his  life  to 
Constitutional  "Law,  with  a  view  to  publication. 

It  is,  indeed,  a  misfortune  that  these  plans  were  not  to  be  car- 
ried out.  But  although  he  has  published  no  treatise  upon  Consti- 
tutional Law,  he  has  achieved,  by  his  essays,  by  his  Collection  of 
Cases,  and  by  his  teaching,  a  reputation  in  that  subject  hardly 
second  to  his  rank  in  Evidence.  To  the  few  who  knew  of  it.  Presi- 
dent McKinley's  wish  to  make  Professor  Thayer  a  member  of  the 
present  Philippines  Commission  seemed  a  natural  and  most  fittii^ 
recognition  of  bis  eminence  as  a  constitutional  lawyer,  and,  if  he 
had  deemed  it  wise  to  accept  the  position  offered  to  him,  no  one  can 
doubt  that  the  af)pointment  would  have  commanded  universal 
approval. 

Wherever  the  Harvard  Law  School  is  known,  he  has  been  recog- 
nized for  many  years  as  one  of  its  chief  ornaments.  When,  in  1900, 
the  Assodatioa  of  American  Law  Schools  was  formed,  it  was  taken 
for  granted  by  all  the  delegates  that  Professor  Thayer  was  to  be  its 
first  president.  No  one  can  measure  his  great  influence  upon  the 
thousands  of  his  pupils.  While  at  the  School  they  had  a  profound 
respect  for  his  character  and  ability,  and  they  realized  that  they 
were  sitting  at  the  feet  of  a  master  of  his  subject.  In  their  after 
life  his  precept  and  example  have  been,  and  will  continue  to  be,  a 
constant  stimulus  to  genuine,  thorough,  and  finished  work,  and  a 
constant  safeguard  against  hasty  generalizaticm  or  dogmatic  as- 
sertion. His  quick  sympathy,  his  tmfailing  readiness  to  assist  the 
learner,  out  of  the  class-room  as  well  as  in  it,  and  his  attractive  per- 
sonality, gave  him  an  exceptionally  strong  hold  upon  the  affections 
of  the  young  men.  Their  attitude  towards  him  is  well  e^ressed 
in  a  letter  that  came  to  me  this  morning  from  a  recent  graduate  of 
the  School,  who  describes  him  as  "one  of  the  best  known,  best 
liked,  and  strongest  of  the  Law  Professors." 

The  relations  of  the  law  professors  are  probably  closer  than  those 
of  any  other  department  of  the  University.  No  one  who  has  not 
known,  as  his  colleagues  have  known,  the  charm  of  his  daily 
presence  and  conversation,  and  the  delightful  quality  of  his 
vacation  letters  can  appredate  the  deep  and  abiding  sense  of 
the  irreparable  loss  they  have  suffered  in  the  death  of  Professor 
Thayer. 

In  our  great  grief  we  find  our  chief  comfort  in  the  thought  of  his 
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simple  and  beautiful  life,  greatly  blessed  in  his  home  and  family, 
rich  in  choice  friendships,  crowned  with  the  distinction  that  comes 
only  to  the  possessor  of  great  natural  gifts  nobly  used,  full  of  h^pi- 
ness  to  himself,  and  giving  in  abundant  measure  hf4;^>iiKS8  and 
iQq>irati<Mi  to  others. 
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Cheistophes  Coluubus  Lancdell  was  one  of  the  many  sons  of 
New  Hampshire  who  won  their  distinction  away  from  their  native 
State.  He  was  bom  in  the  small  fanning  town  of  New  Boston, 
May  23,  i8a6.  Wiltiam  Langdell,  his  great-grandfather,  came,  in 
the  first  half  of  the  ei^teeath  century,  frcsn  England  to  Beverly, 
Massachusetts,  and  removed  to  New  Boston  in  1771,  being  one  of 
the  early  settlers  of  that  town.  John  Langdell,  one  of  William's 
five  sons,  remained  in  Beverly,  marrying,  in  17S9,  Mai^ret  Gold- 
smith; but  after  his  death  his  widow,  avigorous  and  interesting  per- 
sonality, who  Uved  to  be  a  centenarian,  made  hei  htnne  in  New 
Boston,  where  her  only  son,  John,  the  father  of  Christopher,  spent 
his  life.  The  great-grandfather,  grandfather,  and  father  were  all 
fanners.  His  ancestry  on  the  maternal  side  was  Scotch-Irish.  His 
great-grandfather,  Andrew  Beard,  with  his  wife,  Lydia  Goardly, 
who  excelled  in  the  manufacture  of  linen  cloth,  and  his  four-year-old 
son  Joseph,  were  in  one  of  five  shiploads  of  emigrants  that  came 
together  to  this  country  fnm  the  north  of  Ireland,  in  1766.  Mtex 
Uving  for  a  few  years  at  LitcMeld,  he  settled  in  New  Boston. 
Joseph  Beard's  daught^,  Lydia,  became  the  wife  of  John  Langdell, 
and  the  mother  of  Christopher. 

It  was  from  his  mother's  family  that  Lai^eU  inherited  his  in- 
tellectual gifts.  The  Beards  were  generally  good  scholars,  and  many 
of  them  were  teadiers.  His  sister  tau^t  before  her  marriage  and 
has  been  a  book-lover  all  her  life.  His  uncle,  Jesse  Beard,  was  a 
louarkably  successful  teacher.  His  great-uncle,  William,  was  an 
offi<»r  in  the  Revolutionary  War,  who  declined  the  pension  to 
which  he  was  entitled.  His  cousin,  Alanson  Beard,  was  a  Repub- 
lican leader  in  Massachusetts,  and  at  one  time  collector  of  the  port 
of  Boston. 

It  was  Langdell's  very  great  misfortune  to  lose  his  mother  when 
he  was  only  seven  years  old.    Three  years  later  bis  home  was 

)  Rqwinted  by  pennbatau  tmat  VoL  Yin.  of  "Grat  Amoicui  Lawyen":  PhOa- 
ddphu.    The  J.  C.  WiiubMi  Co. 
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broken  up  and  thereafter  Langdell  lived  in  different  families,  work* 
ing  in  the  summer  and  going  to  the  district  school  in  the  winter. 

He  was  not  precocious,  but  studious  and  ambitious,  winning  the 
confidence  and  approval  of  his  teachers.  One  of  them  was  wont, 
if  called  out  of  the  school-rocan,  to  leave  Christopher  in  charge  of 
the  pupils.  It  was  probably  this  teacher  who  made  him  a  present 
of  a  new  Latin  dictionary  on  the  a>ndition  that  no  student  was  to 
know  who  gave  it  to  him. 

When  he  was  sixteen,  his  sister  Hannah,  two  years  his  senior,  who 
had  been  for  six  years  in  Massachusetts,  and  whose  constant  wish 
was  that  "he  might  have  a  liberal  education  and  become  a  distin- 
guished man,"  made  a  visit  to  New  Boston.  "He  came  to  see  me 
there,"  she  writes,  "  and  there  opened  his  heart  to  me  for  the  first 
time,  and  it  was  also  the  first  time  he  had  made  known  his  aspira- 
tions to  any  human  being.  He  told  me  that  he  had  a  very  strong 
desire  for  a  coU^;e  education,  but  did  not  see  how  it  could  be  accom* 
pllshed."  His  sister  encouraged  him  to  make  a  beginning  and  to 
believe  that  a  way  would  be  opened.  She  promised  to  help  hun  so 
far  as  she  a>uld. 

He  tau^t  his  first  school  the  following  winter  at  Wilton,  New 
Hampshire.  In  1844  ^^  worked  for  several  months  io  one  of  the 
Manchester  mills.' 

Tlie  venerable  John  Cross,  of  Manchester,  who  was  then  just 
starting  in  practice,  recalls  with  pleasure  an  interview  with  Lang- 
dell, tdio  called  in  the  same  year  to  ask  if  it  were  possible  to  realize 
his  dream  of  going  to  collie.  The  young  lawyer  encouraged  him 
to  try  to  work  his  way  through  Exeter,  telling  him  that  if  he  suc- 
ceeded in  this  he  could  probably  do  the  same  at  Cambridge.  He 
acted  on  this  advia,  entering  Exeter  in  the  spring  of  1845.  He 
h<^)ed  to  get  upon  the  foundation,  that  is,  to  recdve  one  of  the 
scholarships  awarded  in  July.  But  this  hope  was  not  gratified. 
His  failure  to  win  a  scholarship,  coming  as  it  did  after  he  had  given 
a  part  of  his  hard-earned  money  to  help  his  father,  was  probably 
the  keenest  disappointment  of  his  life.    Almost  heart-broken,  he 

>  Sixty  years,  it  should  be  remembered,  h&ve  mule  a  gctat  change  in  the  quality 
□f  the  mill-band.  TVo  generationi  a^  many  sons  and  daughters  of  (aimers  and  othen 
at  moderate  me&iu  sfieat  a  year  or  so  in  a  mill  before  settling  down  to  the  work  of  life, 
or  marrying.  At  Lowell,  in  1850,  those  employed  in  the  mills  published  a  magazine 
called  "The  Lowell  Offetii^."  In  tiiis  magaziae  firat  aE^xared  several  of  the  poems 
of  Lucy  Laicom,  who  with  Iter  sistei  was  a  mill-hand. 
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sat  down  upon  the  steps  of  the  Academy  building  and  burst  into 
tears.  But  in  spite  of  this  blow  he  did  not  waver  in  his  purpose. 
He  ronained  at  the  Academy,  being  employed  to  ring  the  Acadany 
bell,  and  in  other  work.  His  sister  Hannah  sent  hJTn  occasionally 
small  sums  of  money  out  of  her  earnings,  saying  to  herself  each 
time  as  she  dropped  the  letter  into  the  box,  "This  is  the  happiest 
day  of  my  life."  His  younger  sister,  Mary,  who  died  in  1850,  at  the 
age  of  seventeen,  also  made  him  small  gifts.  It  is  quite  possible 
that,  without  the  encouragement  and  touching  devotion  of  his 
sisters,  each  of  whom,  like  himseli,  worked  for  a  time  in  a  mill,  he 
mi^t  not  have  realized  his  ambition  for  a  college  educatioiL  His 
abilities  were  discovered  by  the  teachers,  and  the  next  July  he  won 
a  scholarship  which  he  held  until  he  left  Exeter  in  the  summer  of 
184S.  His  rank  rose  each  year.  His  "improvement"  in  the  last 
year  was  marked  "distinguished." 

He  was  olderthan  his  schoohnates,  and  he  had  neither  the  time  nor 
inclination  to  ei^;age  in  their  ^xtrts.  But  he  had  their  thorough 
respect  and  liking.  In  1847  he  was  elected  president  of  the  Golden 
Branch,  the  literary  society  of  the  Academy.  To  the  end  of  his  life 
he  retained  vivid  recollections  of  his  life  at  Exeter,  and  a  strong 
interest  in  the  place  and  the  school.  Being  asked  in  later  life  what 
it  was  that  he  felt  he  owed  to  Exeter,  he  said:  "I  was  a  boy.  I  had 
lived  on  a  farm  and  as  a  mill  hand  at  Manchester.  I  went  to 
Exeter  —  "  and  then  after  a  pause  added,  with  much  feeling, 
"Exeter  was  to  me  the  dawn  of  the  intellectual  life." 

Fnnn  Exeter  he  went  to  Harvard  College,  entering  the  class  of 
i85r  as  a  fresh-sophomore.  At  the  end  of  the  year  he  ranked  second 
in  his  class.  His  recitations  made  a  strong  impression  upon  his 
classmates,  and  it  was  the  general  opinion  that,  if  he  completed 
the  course,  he  would  lead  the  class.  In  September,  1849,  the  faculty 
assigned  him  a  junior  exhibition  part,  a  Greek  version,  but  after- 
wards excused  him  from  performing  it  "on  account  of  his  delicate 
health."  Early  in  December  he,  with  twenty-five  of  his  classmates, 
was  granted  leave  of  absence  for  the  remainder  of  the  term  for  the 
puipose  of  teaching  school.  Langdell  did  not  return  to  college, 
partly  for  pecuniary  reasons,  and  partly  because  he  thought  he  was 
not  getting  enough  out  of  bis  college  life  to  make  it  worth  while  to 
V  delay  longer  the  beginning  of  his  legal  training.  After  acting  as  a 
private  tutor  for  a  few  months  in  Dover,  he  went  back  to  Exeter 
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and  studied  law  for  d^teen  months  in  the  office  of  Messrs.  Stick- 
ney  and  Tuck.  He  was  still  working  his  way.  One  of  his  Exeter 
contemporaries  writes: 

"One  noon  when  we  returned  frran  the  Academy,  a  young  man 
was  sawing  wood  in  the  back  yard,  and  was  at  the  same  time  reading 
a  law  book  that  lay  upon  a  pile  of  wood  before  him.  That  was 
Langdell." 

November  6, 1851,  he  entered  the  Harvard  Law  School.  Although 
the  course  was  then  only  a  year  and  a  half,  he  remained  at  the 
school  for  three  years,  being,  during  the  greater  part  of  the  time, 
librarian  as  well  as  student.  His  exertional  abili^  was  recognized 
alike  by  the  professors  and  by  his  fellow-students. 

He  was  engaged  by  Professor  Parscms  to  asust  him  in  the  prepara- 
tion of  his  woik  on  Contracts,  and  contributed  many  of  the  most 
valuable  notes  in  that  widely-used  book.  ECs  eyes  were  not  strong, 
and  the  brightest  men  in  the  school  were  eager  for  the  privil^e  of 
readily  law  to  him  for  the  sake  of  hearing  his  suggestions  and  com- 
ments upon  the  opinion  of  the  judge  or  the  statements  of  the  writer. 
At  commencement  in  1854,  when  his  college  classmates,  according 
to  the  practice  of  that  day,  received  their  degree  of  A.M.,  simply 
because  they  had  fived  three  years  after  graduation,  Langdell, 
although  not  a  bachelor  of  arts,  received  the  distinction  of  an  A.M. 
honeris  causa. 

Judge  Charles  E.  Phelps,  of  Baltimore,  who  was  in  the  law  school 
with  him,  gives  this  reminiscence  of  Langdell : 

"He  always  wore  a  green-lined  dark  shade.  Under  his  auspices 
there  were  a  dozen  of  us  who  clubbed  together.  Tliere  I  saw  bis 
'case-system'  in  the  making,  although  at  the  time  I  did  not  realize 
it.  Over  our  sausage  and  buckwheat,  or  whatever  it  was,  we  talked 
shop,  nothing  but  shop,  discussed  concrete  cases,  real  or  hypo- 
thetical, criticised  or  justified  decisions,  affirmed  or  reversed  judg- 
ments. From  these  table-talks  I  got  more  stimulus,  more  in^ira- 
tion,  in  fact,  more  law,  than  from  the  lectures  of  Judge  Parker  and 
Professor  Parsons." 

Judge  Phelps  alludes  also  to  his  "ahnost  fanatical  and  somewhat 
contagious  enthusiasm  as  a  student,"  which  is  illustrated  by  a  story 
of  his  contemporaries  in  the  school,  who  found  him  one  day  in  one 
of  the  alcoves  of  Dane  Hall  absorbed  in  a  black-letter  folio,  doubt- 
less a  year-book.  As  he  drew  near,  Langdell  looked  up  and  said,  in 
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ft  tone  of  minted  exhilaration  and  icgret,  and  with  an  emphatic 
gesture,  "  Oh,  if  only  I  could  have  lived  m  the  time  of  the  Plantag- 
enetsl"  He  roomed  in  Divinity  Hall,  tntt  he  was  so  ccHistantly  in. 
tiie  law  library  and  so  late  at  night,  that  some  of  the  students  used 
waggishly  to  say  that  he  slept  on  the  library  table. 

Certain^  his  three  years  at  the  law  school  were  very  happy  years. 
Hewasrealizingtothefullthejoyoftheiatellectuallife.  Hehadample 
<^>portunity  to  seek  the  sources.  Before  long,  as  one  of  his  friends 
writes,  through  his  editorial  work  for  Professor  Parsons,  the  wolf 
was  driven  from  his  door  never  to  return.  The  quahty  of  his  fellow 
hw  students  was  exceptionally  high.  Among  thein  were  James  C. 
Carter,  the  three  Choate  brothers,  Charles,  William,  and  Joseph, 
James  B.  Thayer,  George  O.  Shattuck,  A.  S.  Hill,  Alfred  Russell, 
ArthiiT  M.  Machen,  Addison  Brown,  and  Charles  E.  Phe^.  He 
saw  much  of  Theodore  Tebbets,  who  was  in  the  Divinity  School, 
and  of  Charles  W.  Eliot  and  John  P.  Allison,  who  were  undergradu- 
ates. A  strcHig  friendship  sprang  up,  in  1S54,  betwem  him  and  the 
attractive  William  Gibbons,  whose  promising  career  was  cut  short 
by  his  untimely  death  the  following  year.  In  a  letter  to  William 
his  father,  James  G.  Gibbons,  says: 

"I  h(^  thee  may  be  fortunate  enough  to  secure  Langdell's  entire 
req>ect;  but  there's  only  one  way  to  do  it,  I  know,  from  the  char- 
acter of  the  man;  and  that  is  by  conscientious  devotion  to  duty. 
Tlie  acquaintance  and  confidence  of  one  such  person  is  worth  that 
ctf  fifty  ccmmKm  men." 

In  December,  1854,  Langdell  left  the  law  school  and  began  practice 
in  New  York  City,  where  he  remained  until  1S70.  For  several  years 
he  was  alone.  His  first  important  case,  a  Ma^achusetts  case,  tum- 
iag  iqKm  the  construction  of  a  will,  was  given  to  him  in  the  ^ring  td 
1856  by  his  EMter  and  collie  Wend  Joseph  G.  Webster.  He  argued 
the  case  in  November,  1858,  and  won  it  in  August,  1859.'  He  spent 
much  of  his  time  in  the  library  of  the  New  York  Law  Institute.  The 
librarian  being  asked  one  day  by  Charles  O'Conor  where  to  loc^ 
for  the  law  on  a  certain  question,  pointed  to  Langdell  and  said: 
"That  young  man  knows  more  about  the  law  on  such  a  matter  than 
anyone  else."  After  this  the  yotmg  man  assisted  Mr.  O'Conor 
in  several  important  cases,  notably  in  the  celebrated  Parish  will 
case  in  1857.  In  June,  1858,  he  wrote  that  he  had  been  driven  to 
>  Zdaa  *.  WdMter,  ti  Gny'a  RepcxU,  3. 
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death  by  another  Iieavy  will  case  for  whicli  he  prepared  a  long 
written  argument  Mr.  O'Conor  used  frequently  to  say  that  Lang- 
dell  was  the  best-read  lawyer  in  New  York,  an  q>inJon  entertained 
by  James  C.  Carter  and  other  competent  judges.  In  the  summer  of 
1858  he  formed  a  partnership  with  William  Stanley,  who  was  then 
practising  by  himself,  his  foimer  partner,  Edwards  Herrepont, 
having  become  a  judge,  llie  new  partnership  came  about  in  this 
way.  Mr.  Stanley  had  occasion  to  consult  Langdell  at  the  Law 
Institute  upon  a  very  important  case,  and  received  from  him  so 
much  valuable  legal  information  that  he  made  a  proposition  to  him 
to  become  his  partner.  The  proposition  must  have  been  a  very  good 
one,  for  Langdell  wrote  to  a  friend: 

"My  new  business  arrangement  promises  very  finely  in  a  pecu- 
niary point  of  view.  We  have  just  as  much  business  as  we  can  do; 
though  I  suppose,  we  should  do  more,  if  we  had  it." 

In  November,  1S60,  Judge  Fierrepont  resigned  his  judgeship  and 
becameseniorpartnerin  the  firmofPierrepont,  Stanley,  and  Langdell. 
This  partnership  was  dissolved  in  1864,  and  succeeded  by  the  part- 
nership of  Stanley,  Langdell,  and  Brown,  the  junior  partner  being 
Addison  Brown,  later  United  States  District  Judge.  Langdell  (Ud 
not  often  appear  in  court,  and,  leading  a  secluded  Ufe,  was  not  gen- 
erally known  even  by  lawyers;  but  by  those  with  wh(Hn  he  came  in 
contact  he  was  reo^nized  as  an  invaluable  ally,  and  a  very  formid- 
able antagonist  in  any  controversy  turning  upon  points  of  law.  A 
narrow  winding  staircase  led  from  the  office  of  his  firm  to  a  room 
above,  which  was  his  private  office,  and  adjoining  it  was  his  bedroom. 
In  the;  almost  inaccessible  retirement  of  his  office,  and  in  the  library 
of  the  Law  Institute,  he  did  the  greater  part  of  his  work.  He  went 
little  into  cconpany.  He  was  a  dear  friend  of  the  family  of  his  part- 
ner, Stanley,  and  his  friendship  with  William  Gibbons  gave  hhn  so 
cordial  a  welcome  from  his  friend's  father  and  mother  and  nst^^, 
that  he  passed  many  evenings  and  Sundays  with  that  bootable, 
cultivated,  and  attractive  fanuly.  At  one  time  during  his  calls, 
the  young  ladies  read  Dickens  aloud,  and  were  surprised  to  find  that 
when  any  place  in  or  near  London  was  mentioned,  Langdell  could 
tell  them  just  where  it  was  and  all  about  it,  althoti^  he  had  never 
been  in  England.  This  inddent  is  a  typical  instance  of  the  pains- 
taking thoroughness  with  whidi  he  explored  any  subject  that  in- 
terested him,  and  of  his  vividly  tenadous  memory. 


d  by  Go  Ogle 


CHSISTOPHER  COLUMBUS  LANGDELL.  473 

How  he  came  to  be  Dane  Professor,  January  6, 1870,  is  best  told 
in  President  Eliot's  words: 

"I  remembered  that  when  I  was  a  junior  in  college,  in  the  year 
1851-1853,  and  used  to  go  often  in  the  early  evening  to  the  loom  of 
a  friend  who  was  in  the  Divinity  School,  I  there  heard  a  young  man 
who  was  making  the  notes  to  '  Parsons  on  Contracts  '  talk  about 
law.  He  was  generally  eating  his  supper  at  the  time,  standing  in 
front  of  the  fire  and  eating  with  a  good  appetite  a  bowl  of  brown 
bread  and  milk.  I  was  a  mere  boy,  only  eighteen  years  old;  but 
it  was  given  me  to  understand  that  I  was  listening  to  a  man  of 
genius.  In  the  year  1870  I  recalled  the  remarkable  quality  of  that 
young  man's  ezposition,  sought  him  in  New  York,  and  induced  him 
to  become  Dane  Professor." 

The  characteristic  independence  of  the  man  and  his  determination 
to  win  only  by  sheet  force  of  merit  are  indicated  by  his  attitude 
during  the  interval  between  his  interview  with  the  President  and 
his  election  by  the  Corporation  and  Overseers.  He  was  so  little 
known  by  the  members  of  the  governing  boards  that  he  was  asked  to 
give  the  names  of  some  New  York  lawyers  who  were  in  a  position 
to  answer  inquiries  as  to  his  qualifications  for  a  law  professor.  He 
could  not  see  his  way  to  comply  with  their  request.  Pending  the 
confirmation  by  the  Overseers  of  his  nomination  by  the  Corpora- 
tion, he  was  invited  to  meet  a  number  of  the  Overseers  at  dinner. 
Tia&  invitation  was  also  declined.  He  was  unwilling  to  take  a 
single  step  to  influence  his  own  election. 

In  September,  1870,  he  was  appointed  to  the  new  office  of  dean  of 
the  law  school,  and  held  this  position  for  twenty-five  years.  He 
continued  his  lectures  as  Dane  professor  for  five  years  longer.  He 
became  professor  emeritus  in  1900,  and  up  to  the  time  of  his  death, 
July  6,  1906,  devoted  himself  to  writing. 

September  23,  1880,  he  was  married,  at  Coldwater,  Michigan,  to 
Margaret  Ellen  Huson,  who  survived  him.    He  left  no  children. 

Langdell  was  a  successful  practitioner  in  New  York ;  but  his  fame 
rests  wholly  on  his  threefold  work  in  Cambridge,  as  a  writer,  as  the 
reorganizer  and  administrator  of  the  law  school,  and  as  the  originator 
as  well  as  exponent  of  a  new  method  of  legal  education. 

The  successful  assistant  of  Professor  Parsons  might  have  been  ex- 
pected to  produce  early  in  his  professional  career  a  treatise  wholly 
his  owiL  But  Langdell  seems  not  to  have  had  the  ambition  for  legal 
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authonhip  by  itself.  Hs  collection,  "Select  Cases  cm  Cmtnurts,'* 
appeared  in  instalments  during  the  academic  year  1870-1871,  the 
completed  volimie  being  published  in  October,  1871,  with  a  short 
summary  of  thirteen  pages,  an  admirable  specimen  of  terse  and 
accurate  geneializatioa.  Ihe  following  May  he  published  his 
"Select  Cases  on  Sales  of  Personal  Property,"  with  a  summary  of 
twen^  pagea  described  by  Judge  Holmes  as  "unpretentious  but 
masterly."  In  1873  lie  b^^  to  print  in  instalments  his  "Cases  on 
Equity  Pleading,"  and  two  years  later  completed  the  book  together 
with  a  summary  of  one  hundred  and  twenty  pages.  Li  1877  this 
summary  was  issued  separately.  In  hia  second  edition  of  "Cases 
on  Contracts,"  published  in  1879,  the  summary  was  neariy  as  long 
as  the  summary  of  Equity  Pleading,  and  a  year  later  was  issued 
as  a  separate  book,  a  second  edition  of  which  was  published  in  1883. 

In  1879  he  began  to  teach  the  subject  of  equity  jurisdlcti<m  and, 
accordingly,  during  that  year  printed  the  first  three  parts  of  his 
/'Cases  on  Equity  Jurisdiction,"  to  which  he  added  two  parts  in 
1883.  He  never  made  a  simmiary  of  this  incomplete  collection,  and 
abandoned  its  use  in  1890.  He  preferred  to  give  his  attention  to 
other  brandies  of  equity  jurisdiction,  basing  his  teaching,  however, 
not  upon  a  printed  collection  of  cases,  but  upon  a  mere  list  of  cases. 

During  the  last  twenty  years  of  his  life  he  wrote  for  the  Harvard 
Law  Review  a  considerable  number  of  articles  upon  various  heads  of 
equity  jurisdiction,  but  with  no  thought  of  making  a  boc^  upon 
that  subject.  By  his  sufferance  rather  than  with  his  encouragement, 
the  Harvard  Law  Review,  in  1905,  published  these  essays  in  a  vol- 
mne,  "A  Brief  Survey  of  Equity  Jurisdiction."  * 

>  After  the  putAaktioa  <rf  tUi  vohime,  five  »ldItloiul  utldes  vpoa  Equitable 
Convenion  ».ppeand  in  Harvaid  Law  Review,  V6L  XVIIL  1,  83,  145,  tnd  Ibii^ 
\tA.  XIX.  I,  79,  *33,  jii.  Theae  Articles,  together  with  ui  index  and  a  table  of  cases 
dted,  are  included  in  a  new  edition  of  the  book. 

Be^dei  the  "Brief  Survey"  Langddl  wrote  for  the  nine  Review  the  following  artl- 
des:  Diacovny  under  Judicature  Acts  of  1873,  1875  (i87S-i898),  Harvard  Law  Re- 
view, VoL  XI.  137,  aoj,  Ibid.,  Vol.  Xn.  151;  in  the  natuie  of  a  wgylcment  to  his 
Sununary  of  Equity  Pleading.  Mutual  Pnoniaes  ai  a  CMisdeiatitMi  foe  Eadi  Other 
(1901),  Ibid.  Vol.  XIV.  4gfi;  a  defense  of  a  doctrine  set  forth  in  his  Summary  tA 
Contracts.  Patent  Ri^U  and  CopyiighU  (iSqq),  IJnd.,  Vol.  XII.  533;  a  short  ex- 
tract from  a  lecture  to  hia  daaa.  The  Status  of  Our  New  Temtocies  (iSgg),  Ihid^ 
Vd.  xn.  365.  The  Northern  Securities  Case  and  the  Sherman  Anti-Trust  Act 
(rgos),  Ibid.,  Vol.  XVI.  553.  The  Northern  Securities  Case  under  a  New  Aspect 
(1903),  Ibid.,  VoL  XVII.  41.    Dominant  Opluknis  in  England  dming  the  Nineteenth 
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Fnim  this  account  of  his  writicga  it  is  plain  that  nothing  was 
6uther  from  Langdell's  mind  than  the  production  of  a  magnum  opus. 
His  three  treatises  were  in  a  measure  forced  from  him  as  the  natural 
outcome  of  the  class-room  discussions  of  his  collection  of  cases. 
In  the  preface  to  the  second  edition  of  his  "  Cases  on  Contracts,"  he 
add  of  the  summary  at  the  end  of  the  volume: 

"The  object  of  it  has  been  to  develop  fully  all  the  important  prin- 
ciples involved  in  the  cases,  and  to  that  object  its  scope  has  been 
ztdctiy  limited." 

The  same  was  true  of  his  Summary  of  Sales,  and,  to  a  large  extent, 
also  of  his  Treatise  upon  Equity  Pleading  and  his  Brief  Survey  of 
Equity  Jurisdiction.  His  Cases  on  Contracts  and  Sales,  and  his 
course  upon  Equity  Jurisdiction  being  fr^mentary,'  his  treatises 
vpcax  those  subjects  are  also  fragmentary.  But  each  of  them  is  a 
solid  contribution  to  the  law. 

In  his  analysis  of  contracts  he  empha^zed  the  distinction  be* 
twecn  unilateral  and  bilateral  contracts,  and  these  terms,  whicbj 
essential  as  they  are  to  correct  l^al  thinking,  'were  hardly  to  be 
found  in  any  of  our  law  txx^  a  generation  ago,  are  now  thoroughly 
domiciled  in  our  l^al  tenninology.  There  was  another  distinct 
advance  in  the  law  of  contracts  when  he  made  detriment,  incurred 
by  the  promisee  at  the  request  of  the  prraulsor,  the  universal  test  of 
a  consideration.  Sir  Frederick  Follodc  in  an  appreciative  review 
of  tlie  "Brief  Survey,"  refers  to  the  distinction  established  by  tlie 
author  between  bills  for  an  account  -proper  and  bills  based  upon  an 
"Equitable  Assumpsit"  as  "a  brilliant  example  of  Professor  Laog- 
dell's  method."  Hardly  less  brilliant  is  his  statement  that  the 
so-called  doctrine  of  q>ecific  performance  of  contracts  is  a  misnomer 
in  the  case  of  affirmative  contracts,  since  equity  in  such  cases  en- 
forces not  the  specific  performance  of  the  contract,  but  specific 
rq>aratioQ  for  its  breach.   No  one  who  wishes  to  wrestle  with  the 

Ccatmy  in  Rdatkm  to  LepaktiMi,  u  Dlutrntcd  by  EnglUi  Le^rifttke,  01  Uk  Ab- 
tence  ot  it,  during  that  Period  (1906),  Ibid.,  Vol.  XDL  151. 

'  Lftngddl  certainly  intended  &t  one  time  to  cranplete  his  collectkui  of  Caatt  on  Coo- 
tncts,  and  probably  expected  to  add  another  volume  to  the  Cases  on  Sales.  But  the 
tearhing  ot  other  objects  mtxapolixed  his  ttme,  and  he  willingty  leHnquished  thcM 
(ubjects  to  hii  piqiil  and  colleague,  Proteaaoc  WilliMon.  One  cannot  but  regret  that 
the  pioneci  "Case  Books"  should  be  permanently  shelved,  but  the  life  of  a  case-book 
b  necessarily  short.  Moreover,  much  of  LangdcS's  woil  Still  livea  In  WilUiton's 
"Cases  on  ContnOt"  and  "Cases  on  Sales." 
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fundamental  omceptions  of  law  can  afford  to  overlook  LangdeH's 
Classification  of  Rights  and  Wrongs,  or  fail  to  profit  greatly  by  his 
substitution  of  the  terms  absolute  and  relative  rights  for  rights 
in  rem  and  tights  in  personam. 

To  a  legal  expert  the  simnaary  of  Equity  Pleading,  the  only  one 
of  his  treatises  that  covers  its  subject,  is  the  best  exliibitioQ  of  the 
author's  great  powers  of  historic  insight,  acute  analysis,  oii^nal, 
sagacious  goieralization,  and  vigorous,  terse  expression.  His  deri- 
vationof  the  system  of  equitypleading  from  the  ecclesiastical  system, 
with  borrowings  frcnn  the  common  law  practice,  is  as  convincing  as 
it  is  fascinating,  and,  read  in  connection  with  the  English  cases  uptHi 
equity  pleading,  demonstrates  the  practical  importance  of  a  knowl- 
edge of  legal  history  by  those  who  are  administering  the  law.  Had 
the  English  equiQ^  judges  of  tlie  seventeenth  and  eighteenth  cen- 
turies been  familiar  with  the  historical  development  of  equity 
pleadii^,  as  described  by  Langdell,  suitors  would  have  been  saved 
from  a  mass  of  costly  Utigation,  and  the  reports  would  not  have  been 
mcumbered  with  what  must  be  considered  the  least  creditable 
judgments  in  the  history  of  English  equity.  Hie  part  of  this  clas- 
sical treatise  which  is  likely  to  have  the  most  far-reaching  influence 
is  the  chapter  dealing  with  the  nature  of  equity  jurisdiction.  It  is 
an  andent  maxim  that  equity  acts  in  personam.  But  to  Langdell 
belongs  the  credit  of  emphasizing,  as  no  other  writer  has  empha- 
sized, the  importance  of  this  maxim,  and  of  asserting  that  the  power 
of  the  chancellor,  as  representative  of  the  sovereign,  to  compel  the 
defendant  to  do  what  he  ought  to  do  and  to  refrain  from  doing 
what  he  ought  not  to  do,  is  the  key  to  the  whole  system  of  equity. 
This  conception  has  dominated  all  his  writing  and  teadiing  of 
equity. 

His  essays  upon  "The  Status  of  Our  New  Territories"  and  upon 
the  Northern  Securities  Case  indicate  his  active  interest  in,  and  his 
ability  to  deal  with,  the  legal  aspects  of  large  public  questions.  The 
general  reader  will  find  an  admirable  illustration  of  the  quality  of  his 
mind  in  his  review  of  Dicey's  "  Law  and  Public  Opinion,"  a  review 
all  the  more  remarkable  when  it  is  remembered  that  the  reviewer 
was  in  his  eightieth  year. 

Langdell's  chief  ambition  and  his  greatest  achievement  was  the 
reorganization  and  development  of  the  Harvard  Law  School.  He 
wished  to  see  it  a  great  school  in  a  great  university.    He  believed 


d  by  Go  Ogle 


CHSISTOF^SR  COLtmSl^  LANGDELL.  477 

that  this  wish  might  be  gratified  because  of  his  conviction,  formed  in 
his  student  days,  that  law  is  a  science  and  that  all  the  available 
materials  of  that  science  are  contained  in  printed  books.  Huse 
two  principles  explain  the  chief  changes  in'  the  school  introduced 
during  his  administration.  He  sought  to  improve  the  quality  of  the 
students,  to  increase  the  amount  of  their  wodc,  and  to  enlai^e  their 
(^jportunities.  He  found  at  Cambridge  a  school  without  examina- 
tion for  admission  or  for  the  degree,  a  faculty  of  three  professors 
giving  but  ten  lectures  a  week  to  one  hundred  and  fifteen  students 
of  whom  fifty-three  per  cent  had  no  college  degree,  a  curriculum 
without  any  rational  sequence  of  subjects,  and  an  inadequate  and 
decaying  hbrary.  He  lived  to  see  a  faculty  of  ten  professors,  eight 
of  them  his  former  pupils,  giviog  more  than  fifty  lectures  a  week  to 
over  seven  hundred  and  fifty  students,  all  but  nine  being  college 
graduates,  and  conferring  the  degree  after  three  years'  readenc^  and 
the  passing  of  three  annual  examinations.  At  the  beginning  of  his 
professorship  the  treasurer's  books  disclosed  a  deficit.  At  the  time 
of  his  death  the  surplus  was  nearly  half  a  million  dollars,  large  enough 
toprQvide  a  hbraiy  fund  of  |ioo,ooo,  and  an  additional  building  with 
ampler  acccHumpdations  than  those  of  Austin  Hall,  to  be  named, 
^th  peculiar  fitness,  Langdell  Hall.  Of  the  99,000  volumes  now 
in  the  library,  90,000  have  been  added  since  1870,  and  the  collec- 
tion, if  regard  behad  to  the  member,  editions,  and  physical  condition 
of  the  bo(^,  is  believed  to  be  without  a  rival.  Truly  his  high  am- 
bition for  the  school  was  abtmdantly  gratified.  It  is  no  disparage^ 
ment  to  his  great  services,  and  it  is  rig^t  to  add,  that  his  wonderful 
success  would  have  been  impossible  without  the  sympathetic  and 
pnswerving  support  of  President  Eliot. 

A  novel  departure  of  the  new  administration  was  the  appoint- 
ment to  the  teaching  staff  of  a  young  graduate  of  the  school  who 
had  had  no  office  e:qperience.  Long  afterwards,  in  1886,  in  an  ad- 
dress at  the  dinner  of  the  Harvard  Law  School  Assodatioii,  Lang- 
dell gave  his  reasons  for  reoanmending  so  striking  a  novelty: 

"I  wish  to  emphasize  the  fact  that  a  teacher  of  law  should  be 
ft  person  who  acomipanies  his  piq>ils  on  a  road  which  ts  new  to 
them,  but  with  which  fae  is  irell  acquainted  from  having  often 
traveled  it  before.  What  qiiaUfies  a  person,  therefore,  to  teach  law 
is  not  eqierience  in  the  work  of  a  lawyer's  office,  not  experience  in 
dealing  with  men,  not  experience  in  the  trial  or  argument  of  causes. 
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—  not  eq)aience,  in  short,  in  using  law,  but  e:q>erience  in  kaming 
law;  not  the  experience  of  the  Roman  advocate  or  of  the  Roman 
pnetoT,  still  less  of  the  Roman  procurator,  but  the  e:q)erience  of  the 
jurisooosult." 

In  the  Harvard  Law  School  the  exception  has  become  the  rule. 
A  majority  of  the  professors  now  in  its  faculty  were  appcnnted  soon 
after  receiving  thdr  degree  in  law.  The  precedent  introduced  by 
lAngdell  has  been  followed  in  so  many  law  schools  that  he  may  be 
said  to  have  created  a  new  and  attractive  career  for  able  young  law- 
yers with  a  taste  for  the  academic  life. 

But  the  most  startling  and  most  fruitful  <^  the  dianges  uitrcK 
duced  by  Langddl  was  the  innovation  in  the  mode  of  *MfT»'iig  and 
studying  law.  Tfaelawyerbaseshisbrief,  and  the  judge  his  otanifHi, 
not  upon  treatises  but  upon  a  careful  study  of  the  reports  of  decided 
cases.  Langdell  maintained  that  the  law  student  should  pursue  this 
same  method;  and  that  collections  of  cases  upcn  the  diffetait 
branches  of  the  law,  arranged  systematically  and  in  such  order  as  to 
exhibit  the  growth  and  devek^iment  of  l^al  doctrines,  should  be 
analyzed  and  discussed  by  pupil  and  teadxr  in  the  dass-ioom.  He 
wrote  in  the  preface  to  his  "  Cases  on  Contracts  ": 

"Law,  ocnsdeied  as  a  science,  consists  of  certain  princ^iles  or 
doctrines.  To  have  such  a  mastery  of  these  as  to  be  ^le  to  sppfy 
them  with  constant  facility  and  c^talnty  to  the  ever-tanked  skein 
(^  human  affairs,  is  what  constitutes  a  true  lawyer;  and  hence  to 
accpiire  that  mastery  should  be  the  business  of  every  earnest  stu- 
dent <tf  law.  Each  of  these  doctrines  has  arrived  at  its  present  state 
by  slow  d^rees;  in  other  words,  it  is  a  growth,  extending  in  many 
cases  through  centuries.  This  growth  is  to  be  traced  in  the  main 
through  a  series  of  cases;  and  mudi  the  shortest  and  best,  if  not 
the  (Hily,  way  of  mastering  the  doctrine  ^ectually  is  by  studying 
the  cases  in  which  it  is  embodied.  But  the  cases  which  are  useful 
and  necessary  for  this  purpose  at  the  presmtday  bear  an  exceeding 
small  proportion  to  all  that  have  bera  reported.  The  vast  majority 
are  useless,  and  worse  than  useless,  for  any  purpose  of  systematic 
study.  ...  It  seemed  to  me,  therefore,  to  be  posmble  to  tahe  such 
a  branch  of  the  law  as  Contracts,  for  nao^le,  and,  without  exceed- 
ing comparatively  moderate  limits,  to  select,  classify,  and  arrange 
all  the  cases  which  had  contributed  in  any  impwtant  d^ree  to  the 
growth,  developmrait,  or  establishment  of  any  of   its   essential 
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doctrines;  and  that  sudi  a  work  could  not  fail  to  be  of  m&terial 
service  to  all  who  desire  to  study  that  branch  of  law  systanatically 
and  in  its  original  sooices." 

This  searching  of  the  original  sources  is  so  sdeatific  and  so  rational 
a  procedure  that  it  is  difficult  to  e^lun  the  hostility  with  which  this 
innovatitm  was  received.  Hardly  one  of  the  Boston  lawyers  had 
any  futh  in  it  After  the  first  lecture  at  the  school,  with  Langdell's 
"  Cases  tm  Contracts  "  as  the  basis  of  discussion,  the  attendance 
dwindled  to  a  liandful  of  students  who  were  stigmatized*as  Langdell's 
fieshmciL  These  freshmen  were  among  the  best  men  of  the  school 
and  thdr  enthusiastic  faith  gradually  converted  others.  But  for 
several  years  the  students  were  divided  into  Langdellians  and  anti- 
Langdellians,  and  after  the  disappearance  of  the  latter,  several 
years  elapsed  before  Langdell's  method  was  adopted  by  all  his  ool' 
leagues.  To-day  the  Langdell  method  is  adopted  in  whde  or  in 
part  in  a  majority  of  the  sdiools  of  the  country,  and  in  nearly  all 
the  best  schools.  After  eqilaining  his  theoryoflE^  education  in  the 
preface  of  his  "  Cases  <ai  Contracts,"  Laogdell  never  wrote  a  word 
in  its  behalf.  His  triumph  was  won  solely  by  the  influence  of  his 
teaching  upon  his  piqah  andby  the  inq>reasion  made  by  them  In  the 
practice  of  thdr  professioD.  His  influence,  alrea^^  dominant,  prtan- 
ises  to  be  enduring. 

In  the  class-room  iriiat  most  impressed  hisp<qnls  was  his  taa^o,  ' 
nunded  desire  to  get  at  the  root  of  the  matter.  To  this  end,  in  the 
earlier  years  of  his  teaching,  he  weloaned  thdr  suggestions  and 
criticisms,  and  they,  knowing  that  their  viewB  would  be  recraved 
and  measured  by  the  same  testa  by  whidi  he  wished  his  own  viewi 
to  stand  or  fall,  entoed  into  the  discussion  with  the  keenest  en- 
thusiasm. In  the  seventies  the  curriculum  was  very  mei^;re  as 
compared  with  the  courses  offered  in  the  next  two  decades,  but  in 
one  req>ect  Langdell's  pi^ils  in  the  days  when  his  innovations  woe 
on  trial  enjoyed  an  advantage  denied  to  those  who  came  to  thesdMxd 
after  the  battle  had  been  won.  The  master  as  a  pioneer  was  blaang 
a  new  path,  and  his  disciples  felt  that  they  too  were  canying  an  axe 
and  were  in  some  measure  reqxmsible  for  the  master's  success.  The 
intellectual  stimulus  due  to  this  feeling  and  to  the  delightful  rda- 
ticHis  between  him  and  his  followers,  was  so  great  that  many  of 
them,  and  the  present  writer  is  proud  to  count  himself  as  one  of 
them,  zecognise  with  gratitude  that  he  did  more  for  their  intellectual 
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development  than  any  otber  man.  Professor  Beale,  &  pup3  and 
colleague,  says  of  his  later  teaching  days: 

"When  we  entered  his  lecttire-room  we  were  struck  by  the  mas- 
sive intelligence  of  his  brow,  we  admired  his  severe  and  almost 
Impassive  face,  and  we  seemed  to  find  the  quiet  intellectual  atmos- 
phere of  the  cloister.  In  our  time,  as  a  result  of  his  failing  sight,  he 
never  used  the  Socratic  method  in  his  teaching.  He  simply  talked, 
slowly  and  quietly,  stating,  explaining,  enforcing  and  reinforciiig  the 
principles  which  he  found  in  the  case  under  discussion.  Our  note- 
books read  like  his  articles  on  Equity  Jurisdiction:  quiet,  forceful, 
full  of  thought  and  requiring  close  study  to  foUow  them.  Bis  man- 
ner was  usuaUy  as  quiet  ashiswords.  Only  now  and  then,  when  some 
subtle  point  was  raised  by  Judge  Mack  or  Professor  Williston  (not 
then  judge  or  professor),  his  face  would  light  up,  and  he  would 
think  aloud,  to  the  vast  delight  of  those  members  of  his  class  who 
could  follow  him.  Hiose  were  halcyon  days.  And  once  in  a  great 
while  something  would  amuse  him,  and  thai  he  would  throw  back 
bis  head  with  a  laugh  that  seemed  to  have  the  full  strength  of  his 
mind  in  it." 

While  it  was  a  liberal  education  to  follow  the  woiling  of  his  nund 
in  the  dass^roon,  dose  attention  and  hard  thinking  were  demanded 
of  those  who  would  keep  up  with  his  compact  reasoning.  His  teach- 
ing was  pre-eminently  fitted  for  the  cleverest  men  in  the  school. 
For  this  reason,  especially  in  his  later  years,  his  dasses  were  not 
hirge. 

The  influence  of  the  law  professor  is  rarely  traceable  into  concrete 
results.  But  two  statements  of  langdell  may  be  traced  item  the 
professor's  chair,  through  his  pupils,  to  the  reported  judgments  of 
the  court.  When  teadiing  Bills  and  Notes  he  described  defenses 
which,  following  the  res,  were  good  against  every  holder,  as  real 
defenses,  in  contradistmction  to  perstmal  defoises,  which  woe  good 
only  against  a  particular  person  or  scone  one  in  priviQ'  with  him. 
This  distinction  was  repeated  by  one  of  his  pupils  in  a  publication 
and  afterwards  mentioned  with  approval  by  the  Supreme  Court 
of  Massadiusetts.*  On  another  occasion  Langdell  said  that  a  n^o- 
tiable  bill  or  note  became^  after  maturity,  a  mere  chose  in  action. 

■  W&taoat.Wyman,  i6i  Mut.  96, 99-100..  "Subjectonly  toapenonaldefense,  as 
It  b  happily  qUled  by  Mr.  Ames,  a  Ames,  Bills  and  Notes,  811."  Mr.  Ames  is  ^ad  of 
till*  t^qwrtumty  to  place  the  credit  of  this  distinction  where  it  truly  belongi. 
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This  roDOSTk  was  repeated  by  one  of  his  pupils  who  had  become  a 
professor;  a  pupil  of  the  latter  used  it  in  a  brief  and  the  court  in 
giving  its  opinion  adc^ted  the  statement  of  the  successful  counsel.^ 
.  Langdell  was  by  nature  a  conservative.  This  may  seem  a  rash 
statement  to  make  of  so  great  an  innovator  in  legal  education; 
and  of  so  independent  and  original  a  writer  and  teacher.  But  the 
statement  is  true.  Hewasconservative,buthi8conservati3myiekled 
to  his  irresistible  passion  for  the  truth.  After  a  patirat  and  thor- 
ough investigation  of  a  subject,  he  frequently  readied  condusioiis 
at  which  he  would  have  looked  askance  at  the  outset. '  He  never  had 
occaaon  to  make  a  careful  study  of  the  subject  tif  Quasi-Contracts. 
He  never  became  quite  reconciled  to  the  introdilction  of  this  new 
term  into  our  law,  and  he  could  hardly  restrain  his  impatience  if 
one  spoke  to  him  of  the  doctrine  of  unjust  cairichment.  Had  be 
explored  this  subject  in  his  ediaustive  manner,  it  is  quite  certain 
that  he  would  have  adopted  and  made  constant  use  of  these  terms. 
His  pas^on  for  truth  e:q>lains  another  seeming  contradiction  in  his 
nature.  He  was  extremely  modest,  but  extremely  tenacious  of  his 
convictions.  This  not  bom  any  pride  of  opinion,  but  because  any 
(me  who  would  diange  his  convictions,  formed  after  painstaking 
examination  and  much  reflection,  must  plough  deeper  than  he  had 
gone,  and,  by  a  wider  generalizaticm,  expose  the  error  of  those  con- 
victions. Chice  convinced  of  error,  no  one  was  readier  to  admit 
it.  If  Langdell  ever  swerved  &om  his  determinatioa  to  see  things 
as  they  are,  it  was  unconsciously  and  because  of  the  defect  of 
another  splendid  quality,  his  extreme  loyalty  to  his  friends,  which 
in  him  was  almost  feminine  in  its  intensity. 

Langdell  had  the  gift  of  a  cheerful  nature.  In  the  days  of  his 
poverty,  one  of  his  early  friends  writes,  "he  struggled  with  a  smil- 
ing face."  The  same  cheerful  spirit  sustained  him  in  his  later 
years,  when  failing  eyesight  debarred  him  from  many  pleasures  and 
hampered  him  greatly  in  his  investigations. 

He  cared  little  for  general  society,  but  was  an  excellent  talker. 
His  hearty  laugh  was  as  delightful  in  conversation  as  it  was  in  the 
class-room.  One  always  carried  away  from  a  talk  with  him  some 
fruitful  su^estion  with  renewed  respect  for  the  man  as  a  deep  and 
original  thinker. 

A  career  so  rich  in  great  achievements  as  Langdell's  could  not  fail 

1  Hindd^  ■■  Untw  Padfic  Co.,  119  Ifass.  53,  61. 
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of  ulthnate  leoognition.  BzppSiy,  In  Ida  case,  the  lecognititm  came 
in  his  lifetime.  Besides  the  honoiaiy  d^ree  of  Doctor  of  Lavs, 
ccmferred  upon  him  In  1875,  be  received  fnnn  his  university  three 
hoDOis,  no  one  of  iriiich  had  been  bestowed  upon  any  other  Har- 
vard professor.  When  he  became  professor  emeritus  in  1900,  his 
full  salary  was  assured  to  him  for  life.  In  1903  his  name  was  given 
to  <me  of  the  law  professorships,  and  the  handsome  new  law  building 
bean  the  name,  Lanjfdell  HalL  His  fame  b  growing  as  his  ideas  are 
maUng  new  converts.  The  sister,  who  cheered  and  helped  the 
fanner's  Ix^  in  his  time  of  need,  has  the  rich  reward  of  knowing 
tbxA  her  brother  is  likely  to  be  rqiarded  tot  generatioDS  as  the 
greatest  of  American  law  professors. 
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53.37 137 
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9,  i8 73 
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18, 10 141 

94.  I 141 
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55. 36 141 
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dcacilptkHi  of ,  33. 

AodDEHT. 

killing  bx,  178  n.  10. 

ACCOUIODATION. 

q>edalty  ccmtnct  of,  tii. 

ACCOSD  AND  SAItBTACnOH. 

of  tpedtlty,  iio-iii. 

ACCODHT. 

goieimlljr,  ti6-t3i. 

•gainst  fkctoT,  116, 159. 

coDcuimtt  with  assumpiit,  117. 

agwiut  baiM,  116,  159. 

against  lecdver,  117-118. 

analogy  to  trust,  iig. 

where  mooey  pud  l^  mistake,  110. 

by  dcnoT  against  donee  foe  Knotlier*B 

against  collector  of  icnti,  i  ao. 

against  tortfeasor,  110. 

relation  to  money  bad  and  lecdved, 

a  tad  contnut,  111. 
mijust  enridimeDt  in,  163. 

AOQUIESCEMCX. 

defoue  to  a  sptdalty,  114. 
AcnoM. 

ill^tof.    See  Chow  bi  actloa. 

See    Writs,    Debt,    Deceit,     Detinue, 
AsBumpat,    Indebitatus    Assumpsit, 
Replevin,  TrcBpasa,  Trover, 
AcnoM  ON  THE  Cabi. 

against  bailee,  S3-84. 

concuirent  with  anize  of  nuisance,  33a. 

development  of  common  latr  tluough, 

,    "5,  44",  443,  449- 

in  baibnent,  13a,  133,  134. 
Adixs£k,  Chose,  80  n.  3,  n.  4,  So-8t. 
Aduntstxatok. 

°  ■'      188. 
190. 


Advaikes. 
ptotectiiH)  of  one  makbig,  00  Edth 
l<$al  title,  a6a. 

AOBHT. 

light  of  undisclosed  inindpal  to  x 

on  ctmtracts  made  by,  45^. 
<rf  undisclosed  principal,  nght  of. 


See  Undisclosed 


dPrincipaL 


rejJevin,  fij'. 
Agreement.     '^ 

See  AsBun^trit,  Contract. 
Alizsed  Bill  or  ExceanoK 

payment  of,  179. 
Anetahosklage,  58. 
Anglo-Saxon  Law. 

oouits  in,  35. 

mnilarity  to  Salic  Law,  41. 
Andcais. 

wild,  HatnU^  (or,  447. 
Annuity. 

how  enfoioeable,  99. ' 

and  indictment,  43. 
compensator,  4&'49> 
l^neraUy,  47-55. 
m  Anglo-Nonnan  Law,  41. 
ineffective  remedy,  S^SS- 
none  by  bailor,  58. 
by  bailee,  57  n.  5. 
punitory,  4B-50. 


recuperator^,  48,  S»-J4- 

satiuaction  in  appeals,  4 , . 

See  Knnidde,  Rapt,  Anon,  Robbery, 


faction  in  appeals,  47. 
m  .^nnidde,  R^ie,  Arson,  iwulieij, 
Larceny,    Battery,    Mayhem,    Im- 


m  Angio-Nccraan  Law,  4i-4s> 
Assignee. 
nienti(»ed  in  obligatim  cotdd  sue,  111, 

of  oontnct  may  retain  payment  through 
omtract  obtained  by  fraud,  etc,  377- 
Assionment  ov  Contxact. 

nature  of,  958. 
Assize. 

See  Novd  DlsseUn,  Nuisance. 
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Assize  of  Claxxhdoh,  $>■ 

institution  of  indictnwnt  oeated  1^,  51. 
AssDiiPsn. 

Migin  of  ccHuldentiiw  in,  78  n.  a. 

history  of,  couuMutd  with  trover,  87. 

baUecs  dui^eable  in,  ja,  131-134. 

amcunent  with  debt,  89. 

oa  «  wager,  91. 

cmtnct  late  name  for,  03  n.  4. 

distinguished  from  debt,  95. 


coDcunent  with  account,  117. 

eqvess,  gnunlly,  139-148. 

tort  gist  of  actioa  in  euly  law,  130-133. 

eariy  use  of  t«tin,  lyy-ixi. 

jealousy  <rf  equity  as  inoueiidng,  143. 

damages  in,  144-145. 

CKisidention  not  bonowed  frixn  equity, 

147-148. 
implied,  14(^166. 

necessity  for  on  czprcM  prnmiae,  149. 
conaervatisni  of  common  Uw  u,  149. 
essential  in  certain  tort  actions,  149. 
pranise  fanpUed  in  fact,  t49>  t54i  >S5> 

156,  IS9. 
'  every  contract  executory  imports 

an  assumpolt,"  151. 
ftoauae  to  pty  a  pncedcst  debt,  157, 


for  money  had 
tute  fat  account,  163. 

•ummary  of  Ustoty  of,  166. 

for  use  and  ooofiation  gmerally,  165, 
167-171- 

for  rent,  1.68. 

f^  mon^  had  and  received  is  in  sub- 
stance a  bin  in  equity,  971, 
AssuuFsrr,  iKDBBHATtm. 


amount  of  recovecy,  88  n.  1. 

for  chattel,  89. 

where  no  price  fixed,  90. 

Ml  wag^,  93. 

otigiQ  oE  count  fof  money  had  aikd  re* 

cdved,  119. 
cmcuirent   with   debt,    rig,    149-151, 

170. 
money  paid  by  mistake,  IM. 
against  tortfeasor,  lao-iai,  170. 
on  quasi-contract,  iso,  150, 160-163. 
otigm  and  basis  <u,  144-147. 
primarily  a  new  form  of  [vocedure,  r46. 
subsequent  pfomise  to  precedent  debt, 

ijo-isr. 
advantages  of,  over  debt,  153, 154. 
toe  statutory  and  customary  duty,  i6r- 


AssuKFsn,  iMnEBRATtTS  (Miaimui}. 
for  pioceeds  of  a  tc»t,  194, 165. 
for  unjust  enrichment,  t63-i65. 
for  use  and  occi^tioa,  165. 
for  goods  oonsnmed,  165. 
fax  aoaey  paid,  165-166. 
for  tent,  167. 168. 
woA  and  labor,  170. 
See  Contnct,  Debt,  Assunqiat,  Quasi- 


See  Power  of  Attomqr. 

ATTtmnnNT. 


to  conuse«  of  fine  aiit 
AcrmoKSRip. 

hsal,  hy  profeaaon  of  law,  364. 
Aval,  101. 

puol  subminon  to,  158, 159. 

Bacon,  PxAMcas. 

on  statute  of  uses,  341-143. 
Bahjvt. 

account  against,  116, 159. 

liability  in  debt,  rij. 

assumpsit,  159-160. 
BAiuiEirr. 

in  Salic  Law,  40. 

t^ipeals  by  bailor  or  bailee,  57  n.  5,  58. 

tr^an  by  bailar  for  a  tom  or  at  will, 

trctfxus  1^  bailee  ags^irt  baHoc  and 


»,  S9- 
bailee iriio refuses  tort 


nchattdnot 


bailee  hi  rqdevhi,  65-66. 
detinue  founded  on,  71. 
tight  of  bailor  cooipared  witb  that  of 

cetltd  que  Itust,  75-76. 
actimiagt '    -  *   "     ' 
detinue  It  .  .    . 

e^i^  ^g»iwf  bailee  for  dtttroying  r 

84- 
detinue,  133. 

remedy  in  assumpsit,  133-134. 
ne^igent  bailee  a  tortfeasor,  133. 
no  actitm  against  the  third  baud,  73. 
bailee  an  actor,  133. 
action  «n  the  mse,  1^3. 
assumpsit  against  bailee,  i3$-i34- 
gratuitous,  I33~i34- 
analM^  between  tenant  at  will  and 

haifc,  135.  '36. 
trespass  against  vendee  of  or  wrongful 

take*  from  bailee,  iSo. 
detinue  against  sub-bailee,  1S4. 
for    a    term,    bailor    cannot    maintain 

trespass  ot  trover,  19a. 
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BAmaw  (.anUlmai). 
bailor  and  bulee  u  ownera,  193- 
for  life,  igs. 

bailor'a  interest  noa-tisiiafeTable, 
rdcftAC    by    btHor    aftet 


1140.3. 
bDl  in  equitv  )>y  bailoi,  134. 
detinue  by  bailor  agaiiut  bailee,  138. 
detinue   by   bmeficiuy   in   bailment, 

right  of  baHoi  to  product  of  [Koperty 
■iii3»pi»ioi»iated  by  boUee,  414. 
Bankkopicv. 
tnufer  of  right  of  entiy  or  actim  by, 


__      M  of  Und  in,  177-178. 

tianifairf  chose  in  acti(»  by,  1S8,  an. 
Babcain  and  Sale,  118, 147. 

rights  of  bargainee  in  equiqr,  78  n.  a. 

of  a  use,  148. 

SeeUsea. 
Battiks. 

in  Anrio-Noimaa  Iaw,  41. 

wpptal  of,  48,  110  n.  a. 
Battlx. 

trial  by,  4a.  48,  ji,  53. 

detention  ol  domesticated,  6a  n.   a, 
181  n.  1. 
B&NEnciAKy. 

neceasty  of  d^ptatloQ  (A,  iot  char- 
itable trust,  389. 
BXQDXST. 

by  disseisor,  igo. 
of  chattd  adversely  held,  187. 
BicELOw,  M.  M.,  39. 
BiLATKKAI.  CoimtACTS. 
oonKderatioD  of,  340. 
promise   and   not  obligation   ta   con- 
sidciation  of,  344. 
Bill  ov  Excbangk. 
assun^t,  itio. 
rights  of  succeaaive  parties  on  forged, 

a  JO  tt  ttq. 
paid  Ml  faitli  (rf  attadied  tnll  of  lading, 

payment  of,  altved,  ijo- 

effect  <rf  forniy  of   indoiaement   an 

ri^t  of  holder  to  retain  payment, 

18a 


imidied  omtiact,  t^a. 
on  ownenhip,  193, 
replevin,  70. 


EX.  541 

Bona  Fidk  Holder  iox  Valux. 

protected  in  equity,  115. 
Bona  Ftoe  PuxcBAaax. 

detinue  against,  76. 

tor  value  without  notice,  takea  free  fram 


SeePur 


1,  US- 


Bona  vacantia,  197  n.  i. 

with  a  condition,  loa. 

MaJgnabilJQr  of,  313  n.  a. 
Bomm  VACANS. 

of  light  oi  action,  188. 
Bkacton. 

note  book,  descripticHi  of,  39. 

treatise,  descriptirai  of,  31. 

trespaas,  57. 

re[Jevin.  64-65. 

chose  amrrie,  8o-8t. 

remedy  for  atcden  chattel,  8r. 

aav^oees  of  covenant,  100. 

^eoalty,  104. 

contract,  13^. 

quart  aecit  tnfra  brmimtm,  aaa. 
BuAH,  Cbiee  JnsTicx. 

on  replevin,  70. 

on  detinue,  84. 

on  decdt,  141. 

on  nature  iM  propaty,  318. 

"Ibe   thought  of   man  ihall  1 
tried,"  435- 


description  of,  3a. 
treqiass,  57,  226. 
r^levin,  64-66. 
lesaor  who  ousts  leasee,  aaa. 
novd  diwriMn  and  trc^Mss,  136. 
Beooxx,  R. 
Abridgment,  33. 

iBo. 


Brunnxb,  H.,  : 


purdiase  t< 
for,  366. 


Cakwkb,  134, 137. 154.  iSSi  nil- 
"Causa.'' 

aa  ort^  of  conaideration,  139, 147. 
CxsTui  QDX  Trust. 

defrauded,  when  barred  from  recovery, 
as7. 

how  far  an  owner  of  land,  16a. 

transfer  of  portion  of  interest  of,  361. 

may  gnmt  rent  charge,  363. 

necessary  for  trust,  386. 

right  of,  to  follow  property  Into  ita 
product,  413  d  leq, 
Chakrable  Tkobts. 

failure  of,  185. 
Chattels. 

created  by  aevccance  fnMn  realty,  178- 
179. 

life  tenancy  in,  194, 195. 
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Chattels  (eontimieii.  • 

puTchue  for  value  no  defense  ■gftbut 
bill  for  Burrendci  of,  >66. 

actions.  Sec  Disamio. 
Cbose  Ai>ikb£e,  80-83. 
Chose  m  Action. 

disBdaee's  right  a,  I74-I77- 

succession  to,  by  dntti,  175. 

cuitc^  in,  176. 

dower  in,  176. 

no  eiecuti(»i  on,  177. 

non-transferable,  185^187. 

as^gnable  by  or  to  king,  110. 

inalienability  of,  310--118. 

suit   by    ■«aigni*    if    ■««gn«    named, 

peraonal  nature  of,  lii,  ill. 

release  of,  by  assignor,  S14. 

successive  assignments  of,  114. 

See  Contract. 
Chusch  Courts. 

on  laesu>fidei,  114,  iij,  i>6. 
Cmcnrry  or  Acnoct. 

I»indple  of  av(»dlng  may  bring  alMHit 
novation,  301. 

avoidance  of,  335. 
Clakendon. 

constitutions  ot,  115. 
Cloud  on  Title.    See  Htle. 

COEE,   LOKD. 

Ml  covenant  of  warranty,  100. 
assignments  of  chose  in  action,  ati. 

COHVON. 

disseisor -entitled  to,  178. 
Common  Counts. 

origin  of,  153-154. 

See  Indebitatus  Assumpsit. 
CoitiioN  Pleas. 

court  of,  37. 
Condition. 

entry  for  condition  broken,  136. 
Considebation. 

origin  of,  78  n.  1, 147. 

failure  of,  in  roecialQ',  108-109. 

early  forma  of^  119-130. 

detriment,  129-130. 

precedent  debt,  119-130. 

three  kinds  of,  146. 

term  not  necessary  b  action  of  debt, 

not  borrowed  from  eqiii^,  147-148. 

executed,  156,  157. 

moral,  199  a.  i. 

two  theories  of,  313  tt  Itq. 

forI>earance    to    prosecute    groundlesB 

claim  as,  395. 
forbearance    to    prosecute    bona    fide 

claim  as,  316. 
performanceof  official  duty  as,  317  n.  i. 
performance  of  pre-eristing  omtractual 

dutyas,  3*7,329,  340,  348. 
part  payment  as,  319. 


CoNSmEBATiOH  (emfMNMiI). 
composition  witb  oeditors  as,  334. 
temporary  forbearance  as,  336. 
pnmiiBe  to  complete  pmormance  as, 

33^ 
pranise  to  commit  ot  abstain  frooa 

crime  oc  tort  as,  340  n.  i. 
iriwtlHZ  detriment,  ^1. 
prmnise  and  not  obli^tion,  344. 


!  of  wager,  345. 
m  novation,  ^. 
adequacy  ot,  mimaterial. 


___, 351. 

See  Cfmtract,  Assumpdt,  Indebitatns 
Assumpsit. 
CoNsnruTioMs  ov  Clabkmdoh,  115. 

COHSTSUCTIVE   TbUST. 

principle  on  whicli  baaed,  155. 

where    title    is    obtained   by   murder, 

314- 
in  product  of  imsai^>ropriated  property, 

baaed  on  breach  of  eipteas  raal  trust  of 

land,  415  tt  s«q. 
CONsnccnvE  Tkustze. 

sale  by,  without  conveying  title,  161. 
Comtiact. 
in  Salic  Law,  40. 
not  to  sue  on  qiedalty,  114. 
simple,  prior  to  assumpsit,  iia-iiS. 
in  Year  Booki,  113  n.  3. 
every  contract  executory  iaqNKts  . 

an  assumpait,  151. 
qiedfic  performance,  148-150. 
q>ecific  performance  in  Roman  Law, 

148. 
qtecific  performance  of.    See  ^tecific 

Performance, 
infilled,  basis  of,  155. 
a  purely  personal  reUtion,  358. 
as^gnee  of,  how  far  protected  a^unst 

payment  to  aaaiguor,  159. 
tamted  by  illegality,  innocent  asngnee 

of,  may  retam  payment,  17S. 
novation  in,  19S  it  j«a. 
unilattfal,  consideratiiHi  for,  313  et  iM. 
value  of,  may  be  destroyed  by  pubuc 

policy,  314. 
requirement   of  mntuality  in,  370  et 

leq. 
to  sell    land,   analogy    to   nxvtgage, 

Ji8r. 
orcement  of,  by  or  against  stranger, 
381  el  seq. 
by  agent  of  undisclosed  principal,  453. 
See  Aisun^nit. 
as^gnee  of.    See  Asdgnee. 
consideration  of.     See  Consideratioa, 
substitution  of  parties  in.    See  Nova- 

Inq)lied  in  fact,  438-440. 
CouNTy. 
in  Anglo-Saxon  times,  35. 
after  Norman  conquest,  35. 
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County  Comrs,  37-38. 
titer  Nomun  Conquest,  3J. 
in  Auglo-SuHMi  tiineg,  35, 

COtTKTS. 

Frankish,  34. 
S>Kc,34. 
Anglo-SftxoD,  35. 
Nonnan,  35. 
Baron,  35,  36- 
Leet,  37- 
county,  37-38. 
of  common  plew.  37. 
after  Norman  conquest,  37. 
Covenant. 
in  Gennauic  L*w,  97. 
penerallj^,  97-103, 
Uability  in,  when  seal  stolen,  98. 
to  stand  seised,  98,  147,  14S  n. 
suit  by  heir,  99. 
suit  by  executor,  99.  ^ 
01  warranty,  extent  of,  99-100. 
of  warranty,  Coke  on,  100. 
tunning  with  the  land,  100-101. 
of  warranty,   liability   of   WEirantor, 

Ey^e  to  bearer,  101-103. 
8  of  the  obli^tion,  lo;  and  n.  a. 
accord  and  satufactiou  in,  ito-tii. 

Suivalent  to  agieemeDt,  139  n.  3. 
ation  to  debt,  151, 153. 
1^  leasee  against  lessor,  ill. 
failure  of  conMdeiation,  440-^441, 
loss  of  ^lecialty  in  equity,  440. 
enforccmeut    of    restrictive,    for    and 

against  strangers,  334. 
See  Specialty. 
Crabbe,G. 

History  of  English  Law,  33. 
Ckeditors. 
agreement    of,    to    oompromise    with 

debtor,  334, 
substitution  of,  by  novatioa,  301. 
Cxuk. 
effect  of  acquisition  of  title  by,  310 

promise  to  commit  or  abstain  from,  as 
consideration,  340  n.  i. 
CmiA  Dncis,  37. 
CuKiA  Regie,  37. 

CiTBTESy. 

in  right  of  enUy  or  of  action,  176. 

by  husband  of  dissdsor  of  mid,  178. 
CusTou  or  Mbbchakts,  160. 
Cy  Pkes. 

doctrine  of,  1S7. 

Daicaobs. 

in  contract,  144-145. 
Death. 


EX.  543 

Debt  (amUmied). 
a  grant,  78,  ijo-iji,  341. 
generally,  88. 

piid  fro  quo,  88, 91,  91,  93. 
on  a  record,  88,  00. 
on  a  ^iedalty,  88, 90,  95,  iii. 
amount  of  recovery,  38  n.  1. 
against  lessee,  89. 
distinguished  itam  detinue,  89. 
obligation  for  definite  amount,  S9. 
judgment  in,  89. 
for   breach    of  agreement    to   delivec 

chattel,  3g. 
employee  against  employer,  8g. 
agunst  mainpernor,  90. 
l^  vendor  without  delivery,  91. 
by  vendor  not  owner,  91. 
for  giving  woman  in  marriage,  91. 
on  forbearance  to  sue,  93. 
quasi-ccaitiact,  91. 
on  a  release,  91. 
for  rent,  91,  96. 

none  on  mutual  promises^  9ij  95. 
for  quasi-contractual  obhgation,  91. 
for  benefit  conferred  on  third  person, 

93-94- 
diatittguislied  from  assumput,  91,  95. 
executor  of  debtor,  95. 
against  executor,  95  n.  5. 
bailiff  liable  in,  117. 
against  receiver,  118-119. 
concurrent  with  indebitatus  assunqiait, 

119,  170. 
for  parol  undertaking,  111. 
on  contract,  88,  90, 113-124. 
bdebitatus  assumpst  concuirent  with, 

149. 
on  covenant,  131. 
altouative  to  covenant.  151,  153. 
for  statutory  tx  customary  duty,  161. ' 
concurrent  with  account,  163. 
unjust  enrichment,  163. 
on  lease  for  veara,  167. 
for  goods  sold,  167-168. 
concurrent  with  assumpsit,  i 


not  assignable,  110. 

part  payment,  whether  condderation 

for  discharge  of,  319. 
compromise   of,   by  creditors'   agree- 
ment, 334. 
of  partnership,  contract  by  new  firm  to 
pay,  301. 
Debtobs. 

substitution  of,  by  novation,  199  tt  stq. 
Deceit,  37. 
warranty,  136. 

relation  to  contnurt,  139-143. 
breach  of  promise  as,  140-145. 
survival  of  action  of,  110  n.  1. 

to  contract,  payment  to  assignee  in 
ignorance  of,  gives  no  right  to  re- 
cover the  amount  paid,  378. 
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right  to  hold   iriicn   mbi^pnpristed 
^      funda  torm  put  of,  430. 
Drihue. 

in  pt^HiIor  courts,  37. 

tSfiotxahy,  71-75. 

■D  ftcticN)  tx  amkaetu,  71-73, 184. 

founded  on  bdlineiit,  71, 131. 

against  huiband  and  wife,  71. 

againit  mattied  wwnaD,  71. 

agaiut  aooUier  tlian  baike,  73-75. 

against  executor  of  bailee,  73  n.  6. 

against  successor  of  _wloc,  73  ■>.  6. 

against  widow  of  bauee,  73  d.  6. 

against  bona  fide  puichsseTj  76. 

by  tbinl  penoti  against  bailee,  77. 

against  vendor,  77, 184, 139. 

a  tnl  contract,  78,  iii. 

based  on  gimnt,  78,  iif . 

for  cstrays,  78. 

wbere  no  baflment,  78-79. 

against  finder,  78  n.  3,  79, 81. 

1:^  grantee  agaiast  bauee  of  gtantoc,  79. 

t^oeir,  79. 

lor  diarters,  79-80. 

rektiw  to  Uover,  81, 85. 

trover  concunent  with,  85-86. 

wager  of  law,  86  n.  7, 132. 

diwnguisbedfioin  dri>t,  89. 

foe  goods  delivcnd  for  use  of  third 
peraon,  118. 

dfdects  M,  133. 

against  bailee,  184, 138. 

against  sub-bailee,  184. 

against  those  in  privity  with  fi^Iee,  184. 

by  disaeisiD,  rgo. 

ag^nst  a  treqiaaBer,  195. 

against  bailee  for  life,  195. 

^ect  of  judgment  in,  307. 

t^  bdlor  a^inst  bailee,  138. 

t^  benefidaiy  in  bailment,  138. 

SeeBaihuent. 
Dmnam. 

how  fat  cooddBiation  must  be,  313. 

ctnnderation  aa,  34a. 

what  is,  349. 
DevisB. 


DiUOGDS  DK  SCAOCAUO,  31, 
DlSCOVEBY. 

purchase  foe  value  aa  defense  to  bill 

Im,  isi- 
blU  for,  not  allowed  against  bona  fids 


DlSPAXAGEKKNT. 

of  goods,  443. 

DiSSBISEB. 


.6i. 


pMltloa  of,  179, 181-181. 
bow  may  acquire  poaaeseion,  196. 
CTttnguiihrnent  of  right  of,  by  rdeaae, 
msfriage,  death,  lapse  of  time,  196- 


asgJgnaMity  of  right  oi,  aio.  iij-aiS. 
of  laiad,  poaitk»i  of,  in  detail,  174-177. 
fine  levied  by,  109. 

DiggKISIN. 

asdie  of  novel,  agalnst'seamd  dissdsor, 

60-61. 
diauge    of    pnpef^    by,    171-173, 

173  n-  »- 
defined,  i8a. 
analogy   between   land   and   dmtela, 

183-191- 
a  principle  of  properly,  not  feudal,  i 
disaeisoi  has  aMue  of  novel  disad 


ijPf^mi*  may  bring  trqMsas,  *39-3^o. 
dissasee  ftu  ticepaas  against  disseissor, 

»3o. 
DiBSsisiN  or  Chattku. 
generally,  1 71-1 01. 
natuie  of  ri^t  (M,  179,  181. 
husband's  right  when  wifo  disseised, 

189. 


as  owner,  177-178, 193- 
DissKisoB  or  Ceattxls. 

position  of,  in  detail,  189-igo,  193. 

rights  against  stranges,  190. 
DissBisoK  OT  Land. 

lemediea  against,  183  a.  a. 

transfer  by,  177. 

right  to  sue,  177. 

position  of,  177, 178. 

DiSTXAINT. 

by  disseisor  of  land,  178. 

See  Replevin. 
DocTOK  AND  SruDEtR,  31,  i4aL 
Doo. 

bequest  for,  194. 

liability  for  t»te  of,  447. 

DOWKB. 

in  il^t  irf  eitry  ur  of  action,  176. 
by  wife  of  diasdsor  of  land,  17S- 
purdiaae    for    value,    no    protection 
against  bill  for  assignment  of,  166. 

DlAWKK. 

whether   aeglfg«ait    in   paying   forged 

UU,  371. 
DnsKss. 
defense  to  medalty,  113-114. 
by  payee  of^note,  rt4. 
iriutfacT  distinguished  from  fiaad,  360. 
owns  of  equitaUe  obligalicHi  induced 

by,  to  ocmvey,  364. 
Dun. 
perfmnanoe  of  contractual,   as   coo- 

nderatioo,  317,  3)9,  340,  348. 

EccLESuencAL  Coum. 
Es  In,  333-136. 

EjBCUfXHT. 
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Mlkm  of,  in  preventing  employment  of 


iting  employ! 
acti(«>lde,  41 


preveatod  00  ttflme  of  hfficf,  ago, 
Entkt,  Rioht  or. 
in  detail,  174-177. 


devisable 

I7S- 

by  d«th,  17s. 

curtesy  in 

176. 

dower  in, 

176. 

DO  eiecutoi  on,  177- 

ton  of,  in 

<dd  Iftw,  178  n. 

J,  ro*-iiS,  4*»- 
Eqditabu  ExKCumw. 

againit  princ^wl,  459>  <<■>• 

against  trustee,  460. 
EqciTABLE  Mortgages. 

piDtection  of,  161. 

SeeMOTtgi^. 
Equitable  Obuoations. 

bads  of,  155. 

BQDITIEg. 

protection  against  latent,  160. 
confiictiiig,  361. 

\egal  title  prevails  In  case  of  equal,  373. 
equal,  183. 
EQiJrr*. 

tiorei  as  substitute  tot,  87. 
equitable  defenses,  104-115. 
■pedal^,  loss  of,  105. 
lost  obhgaticHis,  105  n.  2. 
fraud,  106-107,  »34>  444-445' 
q)ecial^,  fraud  in,  106-107. 
qMdalty,  illegality,  107-10S. 
acts  M  pienonam,  loS,  133-134. 
■pedalty,  failure  of  oonsideratkni,  loS- 
109. 


tpedaXty,  contract  of  accommodation. 


acquiescence  Aidiam   to  *  'specialty, 

114. 
parol  agreements,  laj,  136, 117, 118. 
gratuitous  undertaking,  135  n.  3,  34 

141, 141,  349. 
gratuitous    dedaratioD    of    a    trust, 

r3s  n.  3- 
rent,  117. 
annidty,  117. 
relief  to  taihwi  and  the  fike,  and  w 

ties,  156,  and  a.  i  and  n.  3. 
bailment,  334. 


Equitv  {amiimui). 
qiedfic  perfcffmance,  348. 
specific  perfoimance  In  Roman  law,  448. 
reimburBement  for  ejq»ense  incurred  at 

request,  148-349. 
relief  in,  ai^inst  h<ma  jSde  purchaser, 

Lccd  Wa^bmys  distinction  between, 

and  equitable  estate,  153. 
enforcemeot  of  contract  by,  370  el  leq. 
lost  obligation,  440. 
acts  in  pertonam,  444. 
bills  for  EpedficperfoTTnance,  444. 
bills  for  restitutKHi,  444. 
miatgage,  44S. 
Escheat,  176, 177, 197. 

ESCKOW. 

delivery  in,  114  n.  i. 

EffTATE. 

equitable,  LmJ    Westbury'a    dlitino- 
tioQ  between  "equi^"  and,  353. 

ESTOFPBI- 

title  acquired  by,  195. 
equitable,  356  n.  360. 
how  far  principle  of  i»{cdV  modified 

ESTKAV,  53,  58,  61,  78,  So. 

EXCHANCZ. 

bill  of .     See  Bin  <rf  Exdksnge. 


Court  of,  37. 


V7- 


t  of  entry  or  of  action, 

against  dissdsee  of  chattel,  189,  iy>. 
equitable.    See  EquitaUe  Execution. 
ExBCtnoK,  g$, 

debt  i^inst,  95  n.  5. 
of  disseisor,  190. 

ExONEKATtON. 

right  of  agent  to,  459. 
of  trustee  to,  460. 
ExTuKFi  Causa  konOutus  Actio,  310. 

EVSE. 
justices  In,  37. 

Packml 
account  agahut,  ri6,  igg. 
has  title,  T16-117, 
ilel  credere,  not  within  Statute  of  F^uds, 


■59.  »6o- 


FestucAjOT. 
Fntcs,  HraKT. 
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FiTZHESfiEST,  A. 

abridgineiit,  descriptioo  of,  33. 
disseisin  of  chattels,  171. 

Fleta. 
description  of,  33. 
trespMS,  57, 
replevin,  £4. 

parol  contracts,  133. 

contiact,  133. 
Following  Misafpsoprutxd  Psopxkts 
INTO  ns  Pboduct,  41a  e(  aeg. 

FOMBEAMANCE  TO  PBOSECUIE. 

groundless  daim  as  conitdention  for 


.  33S- 
tempoiaiy,  as  conaideiation,  331S. 

FOKECLOSCBX. 

bonafidt  purchaser  cannot  pievent,  366. 

FOBTElrUEB  TOR  FBIONV, 

by  disseisor  of  chattel,  189. 
FOKGED  Transtess  ot  Stock,  393  el  sig. 

FORGEBY,  37. 

of  bill  or  Dote^  effect  on  rights  of  suc- 
cessive parties,  170  et  seq. 
Franeish  Courts,  34. 

F«AUD. 

in  spedalty  contracts,  106-I07. 

in  equity,  334. 

purchase  for  value  as  defense  to  bill 

for,  353. 
owner  of  equitable  obUgstion  induced 

by,  to  convey,  364. 
assignee  of  contract  obtained  by,  may 

retain  payment,  17S. 
preventing   """Ung  or  repudiation  of 

will  315. 
title  obtained  aa  result  of,  3r7, 
te  equity,  444-445- 

FSEEBOLD. 

dissei^Q  of,  319,  334. 

as  a  basis  for  treqiass,  316. 

Gebhahic  Law. 
covenant  in,  97-98. 

GLAKVn.. 

l>actatns,  descriptioa  of,  3I> 
contract,  r  33-1 34. 

Goons  SOLD, 
debt  for,  107, 
assumpsit  for,  r68. 

See  Assumpsit,  Debt. 
Gdakahtv,  9S.  '4^,  143. 
Gdardiah,  335  n.  5. 

dght  of  ward  to  product  of  property 
missppiopriated  by,  414. 

Hale,  M. 

History  of  the  Common  Lav,  33. 
Hasvard  Law  School,  359. 


of 

of  ,M<>»» 
HENOaAH. 

Magna,  31. 

Minor,  33. 
Henkv  n. 

Introduced  iuu.....u..^..,  ,.. 
Holder  ov  Forged  Bill. 

right  of,  to  retain  payment,  171. 
Holmes,  O.W.,  79  n.  4, 134, 143  n.  3. 

debt,  90. 

covenant  of  warranty,  too. 

fraud  and  duress  in  contract,  113. 

contract  prior  to  asaun^Mit,  111,  134. 

equity  jurisdiction  in  parol  agreexoents. 


use  of,  ■ 


-^  w.,  _»,  w»>e»  in  oovenant,  3ri  a.  4. 

origin  of  uses,  333. 
douiciDB,  41^3. 47, 48, 49> 
Honoraxy  Trust,  394. 


bu^wnd's  rt^t  to  wife's  chose  in  «c- 


443> 


Illbgalits. 

in  qiedalty,  i07-to8. 
InFUED  CoHTSACTS.    Scc  Conbacts,  bn- 

IlOaiSONMENT. 

in  An|;lo-Norman  Law,  41. 
remedies  iw,  in  Bractoa's  time,  44. 
appeal  of,  did  not  survive,  ato  n.  a. 
Imcuhbkamcb. 
purchase  for  value  as  defotse  to  bill  for 
removal  of,  153. 
Indictuent. 
introduced  by  Henry  H,  43- 

'  with  private  action,  43. 


Imdorsehent. 

effect  of  forgery  of,  on  right  of  bcdder 
of  bill  to  retain  payment,  380. 
EmiKEEPER,  r34,  137,  154,  156,  157  a.  7, 
158  a.  I,  159,  i6r. 

agreement  to  indemnify,  334  n  t. 
Inns  or  Codst. 

training  of  lawyers  in,  355. 
Insanb  Person,  437-438. 
Insurance. 

by  disseisor  of  land,  t78. 

Joint  ToRinusois,  308-309  <uul  note  i. 
UDOHENT. 

merger  of  claim  in,  307. 
as  posdng  title,  307-308. 
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unsatisfied,  no  bar  agunat  second  tort- 
feasor, loS  n.  2-v>9. 

purchase  lar  value  no  defense  to  biU  tc 
have  satisfied  on  record,  366. 
JuKY, 

petty,  in  place  of  oideal,  43. 

in  ^tpeal  of  tmpriscmiiient,  48. 

in  ai^teal  of  mayhem,  48. 

in  appeal  of  lobbeiy  o^  lanxny,  ji. 


n  Quan-Contracts  dted,  170  n.  a. 


Norman-French  Kctknuiy,  33. 
King, 
light  of,  to  ri^t  of  action  as  bonum 


King's  Bench. 

Court  of,  37. 
King's  Coitbt. 

prooedure  io,  57. 

Ladino,  Bill  or,  see  Bill  of  Ladiiig. 
Lasio  riDEi. 
jurisdic^n  of  church,  ii4~t'7- 

enforcement  of  contract  to  convey, 
for  and  against  a  stranger,  381  et  leq. 

constiuctive  trust  on  bn^ch  of  expresa 
oral  trust  of,  415  et  seq. 

LdtNDLOIS. 

cannot  have  reptevin,  66. 

as  owner,  193. 

trespass  bv,  aaft-iag. 
Langdell,  C.  C,  333. 

life  of,  467  et  seq. 

<UscuMi(Hi  of  doctrine  of  purdiaae  for 
value  by,  354. 
Lascsky. 

in  County  Cout,  38. 

in  Salic  Law,  39,  53. 

Angto-Morman  Law,  41-43. 

Ttmediea  for,  in  Bracton's  time,  44. 

title  acquired  by  thief,  173, 

anijma  furomU,  178  n.  10. 

appeal  id,  of  Salic  origin,  39,  53. 

ai^>eal  of,  47-48. 

appeal  of,  pnxxdure  in,  50-54. 

ai^>ea1  of,  ftcta^  54. 

appeal  01,  resbtutioo,  54-55,  178. 

ai^Kal  of,  Jurisdlctioim  Circuit  in,  57. 

appeal  of,  by  servant,  59S  n.  i. 

appeal  of,  comparison  with  novel  dls- 
seiun,  60. 

appeal  of,  for  chattd  found,  80. 

qtpeal  of,  survival,  310  n.  3. 


Law  and  Mokau,  435, 
Law  Pkoizssok. 

vocation  of,  354  et  ttg. 
Law  Schools. 

in  the  United  States,  359. 
Lawvex. 

training  of,  in  En^and,  355. 
Lease  fok  Years. 

See  Rent,  Landlord,  Tomor,  167,  i 
Legal  I^ucation. 

history  of,  35 
Legal  Title. 
Legisiation. 

influence  of  law  professor  cm,  367. 
Lesskb  for  Value  psoiecied,  156. 

See  Termor. 

cannot  have  replevin,  66. 

aa  owner,  193, 

trespass  by,  338-139. 
LiBES  iNTRAiromTU,  S3. 
Luw,  1S7,  158. 

purchaser  for  value  may  hold  against, 
357. 
Life  Tenancy. 

in  chattel,  194,  195. 
LiTBXARuu  Oblioaho,  115  n.  >. 
Littleton. 

Tenniea,  33. 
Loser. 

aa  owner,  r93. 
Lunatic,  437-438. 

Macuia  Carta,  38. 

"MAiNoim,"  S'^i  50  n- 1,  55  n.  a,  53. 

Mainpesnoz. 

charged  by  parol,  90. 
Maintbnance,  ai3,  313  n.  3,  315. 

whether  aasignment  of  right  ia,  358. 
Mattland,  F,  W.,  173. 
Maliciotjb  Pro^tution,  443. 
Marxst. 

purchaae  at,  as  a  defense  to  ^>peal  of 
Tobbay  or  larceny,  51. 
Market  overt,  55,  76,  91, 
Marsiagi.  See  Husband  and  Wife. 

as  eitinguishnwnt  of  dissdaee's  right, 
196. 
Masses. 

bequest  ka,  194. 
Master. 

liability  for  tort  of  servant,  447. 
Mayhem,  37, 41, 43  n.  3, 44, 49, 310  n.  3. 
Merc:hant. 

statute,  I03,  313  n.  3. 

judgment,  307, 

Mirroe  of  JnsncEfl. 


replevin,  64-65. 
Misasfropruted  Property.    See  Piop- 
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HiBRAUIKX. 

ttttd  ttonteasance,  133,  n',  4S0. 45*> 
Hissi,  37,  41. 

mcoouDt  alloired  iAck  money  paid  by 


ptuchaae  lor  value  u  deicBK  to 
for,  353. 
Momv  KAD  AMD  uouvxu,  119,  i», 
IfomniEST. 

bequot  for,  395. 


bai 


law  and,  435. 
UoKioAai. 

equitable  without  nodce  of  prior  In- 
cumbrance, 356. 

payment  to  umocent  iilgwf  of,  in  ix- 
Donnce  of  prior  aMignment,  378. 

in  equity,  445, 

MOKICAOET. 

wIrUkt  legal  or  equitable  may  fore- 

close    apUust    bona  fide  pnrcfaaaer, 

366. 
right  of  junior,  to]  tack  fiiit  and  imix 

mortgagea,  aCJ-aiq. 
UonvK. 
wrongful,  bow  far  act  may  be  tort  b«- 

cauK  of,  399  a  tat. 
HpuwB,  41,  47. 
iulicritaiice  by  murderer,  44S-'449. 

MUSDBUU. 

annot  keep  title  aoqnlied  by  dime, 
310  a  Mf. 
UoTOAim. 
in  q>ed&c  perionunce,  370  <l  Mf. 


Natuxa  Buviuif, 

ntiherbert's,  31, 

,,old,  33. 


way  of,  199  n.  a. 
Neouoekce,  436-437. 
nontbasancx. 

liability  for,  133,  141,  450^31. 
NORKAN  Conxis,  35. 
NouuM  Law. 


Noncx. 

purcbaae  tot  vahie  withont,  333  tt  leq. 

SeePiuchaae. 

constructive,  ■"m"'"!!  of,  35s  a.  i. 
Nova  NAxaATToms,  81-43. 
Novation,  398  tt  ttq. 

defined,  313. 

analysis  of  oatine  of,  313  n.  i, 

coDsdemtbm  in,  346. 
Novxi.  DissEisni. 

aaiue  of,  60-61,  319-136,  135  n.  t. 

NUISANCX. 

abatement  o^  by  act  d  par^  mutt  be 


-Elf 


ijin 
331-331, 131  a 


Obugahom. 

impoaribiU^  ol  nbatltution  of  parties 
m,  3(8. 

equitable;    See  Equitable  ObUgatioa. 
OinciAL  Duty. 

pnnnisein  ooiniclcratioD  of  petfotmaoce 

Old  Natdka  Buvum,  33, 
Old  Tmuxxa,  3a. 
Okal  Tkdst.    See  Tniit. 
Obdeal,  41,  43, 48. 
octlawky. 

of  tfiMriiff,  176  n.  I. 
OwNza. 

who  ii  an,  193. 


nature  of,  in  geneial,  193-309. 
relation  <A  poaaesaiw  and  ri^t  of  po^ 

geaeion  to,  193-309, 
nature    of,    in    title    by   1 


nature  of,  b  title  by  doivatiaa,  194. 


substitution    d,     b 
Novation. 
PABTrnoN. 
bill  fcff,  maintainable  ^ 


of  part,  whetha  oonrideiatlon  for  dla- 
oiaigc  of  debt,  319. 
Pkbpktuaii(h<  gv  TEsmon.    See  Tc»- 

Plactta  Amolo-Nouuiodca. 

deacriptioii  of ,  39. 
PixAa  OT  iHi  CxowN. 

for  the  Coun^  of  Gloucester,  jo. 
I'UDaE,  58, 97, 98, 117,  314  tL  3. 

PlZDOEK  PROTECTS),   lj6. 

Pollock  ano  Maitlaio). 

EQstory  of  ^iglish  Law,  33, 
PopULAB  Courts. 

jutiadictian  In  minor  Injuries,  41- 


lynonyraoui  with  kEboi,  173. 

right  of,  rdation   to  ownenh^,  193- 

309. 
niffident  for  treapais,  337-318. 
■i^'™'   Deceaaanr  for  tremam,  138. 

ictive,  when  m&iaait  tof  tlts- 


paaa,  339. 
Power. 

protection  of  irrevocable,  137. 
POWXX  OF  Attowxy. 

to  enforce  ctmtract,  138. 

PKACm  QIKW  XBDDAT. 

in  debt,  88. 
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to  foiged 


tide  by,  jai-aoj. 

■nalysis  of  effect  of,  m  title,  i^ft-so?. 

does  not  destroy  itmedy  meKly,  iq8- 

ao7. 
tacking,  ioj-ao^, 
PsiCK  ■.  Neai. 
doctrine  of,  27a  if 
doctrine  of, 

stock,  393. 

PUNCIPAL. 

undiKloMd.      See    UndbdoMd   Ptin- 
dpal. 

dctennblM  conflicting  equities,  a6t. 
Privacy, 
right  to,  449' 

in  mcmey  hsd  tad  received,  119. 

PKOCEtlinE. 

in  Kbg*!  Couits,  $y. 
Product, 

ol  miatp^apivMi  pnpaty,  tcOambig, 

PxonssoK  ov  Law. 
vocation  of,  354  tt  ttq. 


imidied   in  [set,   149,   iso,  154,  139, 
169  n,  s. 

when  enftwixable,  314. 

attempt  to  detennuw  value  of,  35s. 
PROusBORy  Non.    See  Bill  of  '''"•''""C" 
Propkrtv. 

dunged  by  trat.  174-173. 

in  chattel  oMnf^etdy  divcatod  by  dia- 

judgment  passing,  107-908. 
of  cttltd  que  trust,  natiue  of,  t6t. 
following    miaapiHapriated,    into    Its 
product,  41a  et  ttq. 
Public  Policy, 
may  destrc^  value  of  contnct,  314. 

PURCOABXX  TOR  VAIJIB. 

nrithout  notice,  353  d  seq. 

where    legal    title  hu    been   bought, 

ass- 
no  protectimi  igainit  most  daims,  166. 


OD  praniae  implied  in  fact,  169  n.  j. 

QCASI-COItTXACT. 

debt  on,  9a. 

indelMtatUl  a^nwnpnt,   ijo. 

foundation  of,  160. 

generally,  160-165. 

statutory  <«  cuitomary  duty,  i6t-lfia. 

money  paid  under  a  revened  judgment, 

163  n.  4. 
money  obtained  by  baitd  a  tie^MSS  or 

coDveiBoa,  170. 
bads  of,  >sj. 


Qum  PRO  QUO,  go-gi,  93,  113  n.  3,  139 
See  Dd»t. 

Rapx,  47,  ■4«- 

in  Anglo-Noiman  I«w,  41-41. 
Rkalty. 

sevcnnce  from,  irS-179. 

See  Diaseinn,  Tn^MM. 
RxcApnoN. 

li^t  of,  17S. 
Kkcxivee. 

account  agdnst,  117-118. 

debt  against,  118-119. 

RXEVE. 

Histmy  of  l^^gt'*''  Law,  3a. 
RzotsTSUM  Oibauii  Bkevtuii,  31. 

of  warrantieB,  101. 

by  disseisee  to  disseisor,  I7S_  n.  i,  177. 

aa  extinguishment  <A  diaMaee'a  ri^t, 

196. 
of  all  actlcOB,  effect  on  ri^t  irf  entry, 

Rkuaindek. 
tranafenble  by  fine,  aio. 

RZHT. 

assumpsit  for,  167-169,  170. 

on  lease  for  yetn,  167, 168. 
Rent  Chakgb. 

bow  enfixceable,  99. 

etttmi  qut  Inut  may  giant,  163. 
Rrfuvin, 

for  wrongful  distress,  6^-61. 

dalm    of   Undk»d    to   ownetshlp   of 
goods,  61. 

generally  64-70. 

in  manorial  oiurt,  65. 

lessor  for  a  term  cannot  have,  66. 

effect  of  claim  of  prc^Krty    by   de- 
fendant, 66-67. 

plea  of  property  in  stranger,  69. 

lot  any  wrongful  taking,  69-70. 

for  wrongful  detention,  70  n,  6. 

concurrent  with  tre^iass,  86,  183. 

trover  ctxicurrent  with,  86. 

by  disseiKir  against  lUMdsee,  178-199. 

and  treqnss  mutually  eaidudve,  181. 

histoiy  of,  181-183. 


Iw  diasebof,  18^190. 
effect  of  judgment  on  titk,  307. 
Rkfitgnamct, 


4»7. 
Rkvxrsioii. 
transfenble  by  fine,  aio. 

in  Angto-Nonnan  Law,  41-^1. 
in  Bracton'i  time,.  44. 
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ROTTU  CWM  I 
dcaaJptioD  of,  19. 

Sauc  Law,  34. 
fine*,  39- 
Tcoovcry  of  ftolai  pnpotr,  39> 


t)Mit,4o- 

POBipfwnci  I3C  rcvtUutlon,  47- 

Salic  ori^  of  appcml  ol  robbery  < 

Sauum,  335-137- 
Sjuktuaxy,  51. 
Skal. 
DeccMity  (or,  [a  oov«aaat,  98. 

Secia,  54,  80. 


17*. 


^nonymoui  with  poMeMion, 

where  kue  of  huM  for  ft  tan),  190. 

Sec  PoHciuon. 
Skioin  Socmr  PusucAticois,  30. 
SklT'Depenbe. 

no  defense,  43S~436. 
Selt-iedbess,  119. 
SnvAm. 

onpMi  br,  58. 

•ppeal  of  luoenj  by,  59  n.  i. 
Sevkramcc. 

fron  realty,  chattel  oeatcd  by,  178- 

-      '">■      „ 
Skaseb  in  CoiDAirr. 

protection  of  transferw  of,  158. 
SuDE'fl  Case,  145-146, 149-151,167,170. 
Slandek,  441. 

by  judge,  448. 
Slave. 

bequot  for  CTmidp«ttoa  ot,  396. 
SoaCBXY. 

in  Anglo-Nonnan  Iaw,  41. 
Sources,  ag. 

SPECIALTy. 

tenerally,  104-115. 

oontract  Itself,  104, 

kaa  of,  104-10S. 

fraud,  106-107- 

Dlcftality,  107-108. 

failure  of  con^eratioo,  ioft-109. 

payment,  lof^iio. 


pievaited  by,  435  d  Mtf. 
Statute  or  LniiTATioia. 

tSa±  ul  leptai  of,  joo. 

effect  of  new  pKBoae  on,  199  n.  r. 

See  PrewrrotHn. 
Statute  or  WEsnomTBE  II. 

action  on  the  cue  created  by,  44>> 
443- 
Statutz  Meksaitt,  ioi. 
Statute  Staple,  loa. 
Statutes. 

modem,  33. 
Stipdlatio,  104. 
Stock. 

itxgay  ol  IndorsetncDt  on  certificate 
of,  181. 

foised  traufos  of,  393  el  Hg. 
Story,  J. 

■alel^di-, 
Stubbs,  W. 

Sdcct  Cbarten,  33. 

leNovmHon. 
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Tacking. 

In  title  by  prescriptjon,  903-307. 

o[  mortgages,  a6o  a.  7, 167- 

an  obnoxious  jxindple,  364  n.  4. 
Tauonis,  Lex,  47-48. 
Teachino  ov  Law. 

as  profession,  360- 
Tenakt  at  SunsKANcs. 

treqass  by,  117. 
Tknast  at  Will. 

analf^  to  bailee,  135-13*- 

liability  tor  fire,  135-136. 

pennisdve  waste,  135-136. 

treg^kaas  by,  317. 
Tekm. 

setdng  vp  oirtatanding,  satisfied,  in  bar 
to  ejectment,  165. 
TsutoR. 

remedies  against  Undlonl,  111. 

remedies  against  a  stranger,  311-333. 

tre^tasa  by,  136. 

anize  of  nuisance  by,  S31-131,  331  n.  5- 
Testi»io(»y, 

puTcbaae  for  value  no  defense  to  bill 
for  perpetuation  of,  366. 
Tbayzx,  Jakes  Bbadlby,  464. 
Thmt. 

See  Larceny. 
Thokps's  Ancient  Laws,  33. 
TiLDEN  TxnsT. 

failure  of,  385  tt  teg, 

bill    for    account     of,    maintainable 
against  innocent  purdiaser,  366. 
TnxE. 

purchase  for  value  no  defense  to  bill 

for  removal  of  cloud  on,  166. 
legal,  iHevaila  In  case  of  equal  equities, 

37a. 
acquired  by  murder,  310  tt  seg. 
See  Property. 
Tttle  Deeds. 
purdiase  for  value  as  defense  to  bill 

for  Burrendei  of,  353. 
pledge  of,  protected,  156. 
purdhase  for  value  ddense  to  lull  for 
surrender  of,  366. 
Tort. 
before  Bcactoo,  39-40. 
acoad  and  sadaumw  in,  in. 
prmnite  to  commit  or  abstain  ftwn, 

■s  condderatioo,  340  n.  i. 
wrongful   motive   making   acttouible, 
399  rf  Mg. 
Tortious. 

feoffment,  iSo. 
Tbademakk. 
tctkm  for  Infringement  of,  lurvival  of, 

I^ZSFASS. 

In  Anglo-Norman  Law,  41. 

dectitm  between,  and  mayhem,  43  n.  >. 

jury  in  Curia  R^;i>,  44. 
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Trespass  (amUrnud). 

origin  of,  44. 

Instead  of  appeal,  44,  48. 

defendant's  fine,  45. 

count  in,  45. 

compared  with  the  appeal,  45. 

crinunal  prosecution  a  condition  [de- 
cedent to  suit  for,  45, 46. 

OTigin  of,  44>  56.  IT9  >>•  3- 

estiay,  58. 

by  servant,  58. 

by  bailor  at  wfll,  58. 

t^  bailor  for  tenn,  58. 

by  bailee  against  bailor,  5g. 

rdation  to  appeal  of  larceny,  60. 

for  injury  to  or  destruction  of  chattd, 
60  n.  I. 

against  second  treqmsser,  6c^i. 

against  finder,  83. 

concurrent  with  troverj  83-86. 

concuirent  with  replevin,  8fi,  183. 

personal  action,  179. 

and  replevin  mutually  exclusive,  iSi. 

by  disseisor,  18^,  190. 

trespasser  acquiied  title,  195. 

judgment  for  pkintifi  gives  defendant 
title,  307-308. 

survival  Ot,  310  n.  3. 

by  tenant  against  stranger,  333  n.  10. 
Trespass  ab  Initio. 

origin  of  distinction  taken  in,  61-63, 


finder,  85-86. 
Trespass  de  Bonis  Asportatis. 
gmerally,  56-63. 
orifpn  of,  56. 
similarity  to  appeal,  56, 
bv  heir  of  owner,  57. 

Eiaintiff's  right  in,  57. 
y  owner  against  second    tiespuser, 
57  n.  6. 
bybaik>r,58. 
measure  ofdamaces,  59. 
none  for  wrongful  distress,  64. 
Trespass  quabe  cutusvu  frbgit. 
no  correapondins  a[^>eal  for,  56  a. 
limits  of,  in  old  law,  183  n.  3. 


by  freeholders,  396. 

by  tenant  at  will  or  at  sufferance,  337. 

poosesswy    right    sufficient    for,  337, 
338. 

actual  possesion  necessary  for,  338. 

by  landlord,  338-33^. 

coostructive  possession,  339. 

by  disseisee,  22()-33o. 

t^  disseisee  against  disseisor,  13a. 

legal  process  a  defense  io,  330. 
Tkedhand,  335,  337. 
Triai.  by  Battu,  43, 48, 51,  S3> 
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Tkovxk.  " 

in  goiersl,  8<»-4r. 
teUtioD  to  detinue,  83-85. 
concunent  with  tremtn,  S^-W. 
ooncurreat  with  dednue,  85-86. 
concuncnt  witli  tepfevin,  86. 
hiitoiy  of,  ounfMied  with 

87. 

u  subitftute  for  UD  In  e^nity,  87. 
by  disMuor  *gviut  diveiMe,  178-179. 
origin  of,  184. 
by  diaeisor,  igo. 
judgment  for  plaintiff  ^res  defauknt 

title,  107-308. 
owner'a  lights  agunst  purcfaiMr  from 

converter,  30S  aod  o.  i. 
soTvival  of,  110  n.  1. 


1S-T*- 

lllAt  of  «M*rf  f>«  1^ 

that  ot  bailor,  70- 
aaabmr  to  moeomt,  119. 
pMiuUu  dedantloti  of,  115  n.  3. 


relation  ot,  to  uses,  143-147. 

oijgbt  of,  I43~i47- 

created  by  use  upoo  a  use,  147  and  n.  1. 

liiluK  of  chailt&ble,  185. 

necenity  of  et^mi  que  Inut  for,    1S6 

et  stq. 
onl,  conitructive  tnut  on  breach  of, 

4*5  «t  teq. 
T«US^  CONSllDCIIVK,  161,  445-446. 
KatuUty  of  executor  of  debtor,  95, 
See  CoDittuctive  Trutt- 

TlCSTEB. 

who  q>eculates,  44^ 

(ma  jSdM  as  defense  to  pnidiuer  from, 

liabiiity  of,  <sa  cxoitncts  for  benefit  ol 

TiuKL's  Case,  143-i44i  *47* 

Uin>isci.oszi>  Principal. 
fraud  by  agent  of,  to  buy  land,  164. 
rights  andliabilitMa  of,  453  tl  leq. 

VltOJOKKAt   COHTRACT. 

equity  enforcing  performance  of,  377. 
Umvusims  ot  Enoliuid. 

reason  wl^  lawyers  not  trained  in,  357. 
Vhjtst  EtmcHifitKT. 

Migin  ID  iTnmmnn  ]t,w,  161-164. 

debt,  163. 

as  a  basis  for  equi^,  iiT-iiS,  134-135- 

See  Quad-Coatiact. 
Use. 

upon  a  use,  143-147. 
Use  and  Occupation. 

it  for,  165, 167-171' 


Usn. 
bargain  and  sale,  118. 
covenant  to  stand  sciaed,  laS. 
origin  of,  133-if  1. 
b  the  eccleilastical  courts,  135-136. 
action  of  covenant  by  feoncw  against 

feoffee,  136. 
feoffOT's  ri^t  of  mtry  for  conditioD 

broken^  136. 
by  baigaiD  and  ssle,  139. 
coosideraticn   of   blood  or   i 

34I'^i- 

npugnancy,  144  and  n.  5. 


:,  i53«'« 


Valuk. 

purchase  for,  as  defen 

See  Purchase. 
Vendee. 

fraudulent,  a  ctMutmctive  trustee,  154. 

chose  in  action  of,  i 
188. 


'.  34S- 
Wager  07  Law,  35-36,  41,  86  n.  7,  iji, 

i5c>  ^53>  i^ 
Wait,  51. 
Wasrantv. 
extent  of  covoiant  of,  100. 
obligations  of  warrantors,  loo-ios. 
teleues,  loi. 
of  gooda  as  origin  of  awmnpwt,  136-' 

origmof,  136. 
Veach  of,  a  tort,  13A. 


deceit  in,  136, 
'--  of,  a 


137- 
1. 137-138. 
assunqMit    nrrrMsrjr    u    acooo    for 

bleach  of,  149. 
of  quality,  13S. 
of  Utle,  137-138. 
vouching  to,  40,  51,  iw. 
vouchiDg  to  warranty  in  SaUc  Law,  40. 
vouddng  to,  in  appeal  of  robbo;  or 
larceny,  51. 
Waste,  13S-136- 

WAV. 

of  itecessity,  199  n.  1. 
Will. 

r^udlotioa   of,   prevented  by  ftand, 
316. 
Witknaoeuote,  35. 
Wore  and  Labor. 

~  idebitatus  ■<«wwpiJt  for,  itol 
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Wbh. 
de  tartofra^,  64. 
it  prepntialt  pnAania,  6j,  69,  tSj. 
atctioSrma,  I3t  n.  4,  D.  7,  113, 114. 
(nari  facia),  3,6  a.  i. 
ftr  qua  itntiia,  no  n.  3. 
prceeipe  qtioi  rtdial,  81  n.  i,  83. 
pun  ijtcU  infra  ttnmmtm,  76  n.  3,>ii 

111,  913  kiid  n.  TO. 
q»ibiadam  certis  de  cauni,  135  a.  t. 
quid  juris  tiamat,  aio  n.  3. 


Ybas  Books. 
dcscriptioQ  of,  30-31. 
dUtioDf  from,  tee  Table  of  Autbori- 
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